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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE SUPREME COURTS. 


LIFE. 


SUPREME COURT OF MINNESOTA. 


HOIDALE 
v. 


COOLEY (NORTHERN AMERICAN LIFE & CASUALTY CO., 
INTERVENER.) (No. 21386.)* 


2. INSURANCE — REMEDIES OPEN TO INSURER WHERE 

AGENT ASSIGNS PREMIUMS NOTES. 

On learning of the agent’s unauthorized act, the insurance company 
had three courses open: First, it might repudiate his act and demand a 
return of the policies. Second, it might charge the agent with its share 
of the premiums, in which event the notes would belong to the agent. 
Third, it might ratify his act and demand the notes. This, the court 
found, the company did do. The evidence sustains this finding. 

(For other cases, see Insurance, Dec. Dig. §§ 93, 94.) 


Appeal from Municipal Court, Hennepin County; E. A. Montgomery, 
Judge. 

Suit by Einar Hoidale against C. M. Cooley, with intervention by the 
Northern American Life & Casualty Company resisting plaintiff's de- 
mand for judgment. Judgment for intervener, and plaintiff appeals. 
Affirmed. 


Einar Hoidale, of Minneapolis, in pro. per. 
A. C. Egelston, of Minneapolis, for respondent. 


HatiaMm, J. [1] 1. Intervener is a life insurance company. In Feb- 
ruary, 1917, H. W. Maginnis was its agent to solicit insurarice. He pro- 
cured from defendant an application for two policies for $5,000 each. 
The first premium on each was $157.60. Maginnis was entitled to 70 
per cent. as his commission or compensation. The policies were delivered 


* Decisicn rendered, Oct. 10, 1919. 174 N. W. Rep, 413. Syllabus by 
the Court. 
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to Maginnis with instructions to deliver them to defendant only on receipt 
of the premiums in cash. He disobeyed his instructions and took two 
notes of defendant, payable to the order of defendant and indorsed by 
him, one due in thirty days, the other in sixty days. Upon learning that 
Maginnis had taken the notes, intervener claims to have demanded them. 
The insurance for which the notes were given was continued in force. 
After maturity of the notes Maginnis transferred them to plaintiff. Plain- 
tiff sued on the notes. The insurance company intervened, claiming the 
notes as its own, and resisting plaintiff's demand for judgment. The 
court gave judgment for the amount of the notes in its favor, instead of 
in favor of plaintiff. Plaintiff appealed. 

We do not doubt the right of the insurance company to intervene. 
The notes were indorsed in blank by the payee. The insurance company 
claimed to own them. Plaintiff also claimed to own them and had posses- 
sion of them. Under the liberal construction placed upon our intervention 
statute (G. S. 1913, § 7766), the insurance company had a right: to in- 
tervene (Faricy v. St. Paul Investment & Savings Society, 110 Minn. 311, 
125 N. W 676), to defeat plaintiff's recovery and to itself recover on the 
notes- 

Plaintiff contends that the complaint in intervention fails to state a 
case. We think it, in effect, makes allegation of the facts above recited. 
It alleges ground for relief against both plaintiff and defendant. That it 
did not ask judgment against the defendant and that the court gave judg- 
ment against the defendant are matters between the intervener and the 
defendant, with which the plaintiff has no concern. 

Coming to the merits of the case: 

[2] 2. When intervener learned that Maginnis had disobeyed instruc- 
tions and had delivered the policies and taken the notes, three courses 
were open to it: First, might repudiate his act and demand a return of 
the policies It did not do this. It chose to have the policies in force. 
Second, it might charge Maginnis with its proportion of the premiums, 
in which event the notes would belong to Maginnis. Plaintiff claims that 
is what intervener did do. Some entries in its books tend to bear out this 
contention. The oral testimony, however, is to the contrary. The court 
found against plaintiff on this point and the evidence is such as to sustain 
the finding. Third, it might ratify Maginnis’ unauthorized act in taking 
the notes and demand delivery of the notes to it. This, the court found, 
intervener did do. The evidence sustains this finding. 

[3] 3. The legal title to the notes is doubtless in intervener, and 
judgment in its favor is sustained. The fact remains, however, that 
70 per cent. of the proceeds belonged to Maginnis and now apparently 
belongs t« plaintiff as his assignee. Had plaintiff asked that judgment be 
given in his favor for 70 per cent. of the amount and in favor of the 
intervener for 30 per cent. there is no reason apparent from the record 
why he should not have had this relief. Practical justice does not seem 
to require another lawsuit over this small matter. Plaintiff did not ask 
this relief. Perhaps he may yet do so. We do not order judgment ofthis 
kind because the case was not submitted on this theory, and there may 
be matters bearing on the propriety of such a judgment which are .not 
apparent from the record. 

[4] 4. The fact that the same attorney represented both defendant 
and intervener does not concern plaintiff. There is no substantial con- 
troversy between intervener and defendant and no impropriety in the 
same attorney representing both so long as both parties represented are 
content. 

Numerous other assignments of error are made. We have examined 
them carefully. They present no reversible error. 

Judgment affirmed. 
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MUNICIPAL COURT OF CITY OF NEW YORK. 


BorouGH oF MANHATTAN, SECOND DISTRICT. 


MARKS 
v. 


UNITED STATES GRAND LODGE, ORDER OF BRITH 
ABRAHAM-* 


1. INSURANCE—STATUS OF SUBORDINATE OR SUPERIOR 
LODGES OF BENEFIT ASSOCIATION. 


The various lodges of a fraternal benefit association, whether subor- 
dinate or superior, from one organization, although individual lodges 
may have distinctive rights and liabilities. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


2. INSURACE—LOSS OF MEMBERSHIP BY DISSOLUTION OF 
SUBORDINATE LODGE. 


Where the charter of a subordinate lodge of a fraternal benefit so- 
ciety provided that the lodge could not be dissolved voluntarily so long 
as 10 of its members in good standing objected thereto, a member who had 
seceded from the order, together with the majority of the members of a 
subordinate lodge, could not avail himself of such provision and claim 
that no dissolution had taken place, although a dissenting member might 
have done so. 


(For other cases, see Insurance, Dec. Dig. § 697.) 
Ji een OF MEMBERSHIP BY SECESSION FROM 
ORDER. 


A member of a subordinate lodge of a fraternal insurance society, 
who with other members seceded from the order and established a | 
rival lodge, thereby forfeited his membership, and his widow could not 
thereafter claim benefits under the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 747.) 


4. INSURANCE—TENDER NECESSARY OF AMOUNT OF AS- 
SESSMENT DUE GRAND LODGE. ; 


That the grand lodge of a fraternal benefit association calls upon a 
subordinate lodge for assessment in a larger amount than is actually 
due does not excuse a member of the subordinate lodge from paying or 
tendering the amount due. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


Action by Bertha Marks against the United States Grand Lodge, 
career, of Brith Abraham, to recover a death benefit. Complaint dis- 
missed. 


Charles Liebling, of New York City, for plaintiff. 
Goldfogle & Dorf, of New York City for defendant. 


SPIEGEIBERG, J. The plaintiff seeks to recover an endowment of 
$500 upon the death of her husband, Berel Marks. Berel Marks was 
a mémber of State of New York Lodge No. 205, one of the subordinate 


* Decision rendered, August, 1919. 178 N. Y. Supp. 536. 
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lodges of the defendant. Some time in June, 1917, a meeting was 
called of Lodge 205, to determine upon the withdrawal from the de- 
fendant. Berel Marks had notice of the meeting and was present 
thereat. At the meeting a resolution was adopted to withdraw from 
the defendant, organization. The subordinate lodge failed to make 
payment of assessments due to the defendant for ‘July, 1917. In 
August, 1917, the grand master of the defendant sent notices to the 
members of the subordinate lodge, including Berel Marks, to the ef- 
fect that their membership in the defendant had been terminated and 
requesting the members of the lodge to rejoin the defendant. An 
addressed postal card was inclosed in the communication upon which 
the loyal members were to signify their intention of rejoining the de- 
fendant. Berel Marks did not avail himself of the invitation. On 
October 3, 1917, Lodge No. 205 was suspended. The faction adher- 
ing to the defendant formed a new lodge, known as No. 607, and were 
reinstated in the defendant organization, while the seceding members 
organized a membership corporation known as B’hai Israel Sick & 
Benevolent Society, Incorporated, and severed all affiliation with the 
defendant organization. Berel Marks became a member of the latter 
corporation. He died November 7, 1917. 

[1] On November 6, 1917, his son approached the secretary of 
Lodge Nc. 607, requesting the reinstatement of his father, and ten- 
dered the overdue payments. It is not necessary to discuss that phase 
of this case any further than to state that I held upon the trial that 
a palpable fraud was attempted upon the defendant by seeking the re- 
instatement while Berel Marks was in the hospital suffering from a 
fatal disease. The question to be determined in this case is whether 
the secession of Lodge No. 205 and its suspension by the defendant 
forfeited the plaintiff's right to an endownment upon the death of her 
husband. It is a general rule that the various lodges, whether sub- 
ordinate or superior, form one organization, although individual lodges 
may have distinctive rights and liabilities. 1 Bacon, Life & A. Ins. 
(4th Ed.) § 95. Accordingly, if there was a secession of Lodge No. 
205 from the defendant the members of the lodge forfeited all their 
rights in the ‘parent organization Grand Lodge Knights of Phythias 
v. Germania Lodge, 56 N. J. Eq. 63, 38 Atl. 341. 

[2] It is quite true, as claimed by the plaintiff, that the property 
rights of members, upon the withdrawal of a subordinate lodge, depend 
upon the charter and constitution of the parent organization and of 
the subordinate lodge. 7 C. J. 1114. I am of the opinion that the pro- 
visions of the constitution of the defendant were scrupulously followed 
in dealing with the subordinate lodge and the members thereof. The 
inhibition in the defendant’s charter that no lodge can be dissolved 
voluntarily so long as 10 of its members in good standing object there- 
to does not avail the plaintiff. Assuming that 10 members objected to 
the resolution of dissolution, this provision was broken, not by the de- 
fendant, but by the seceding lodge. Members who took part in the 
secession cannot take advantage of this provision. Not they, but the 
loyal dissenting members, could have claimed to be considered as still 
constituting the subordinate lodge and objected to the voluntary dis- 
solution. Sabourin v. Lippe, 195 Mass. 470, 81 N. E. 282. More- 
over, it was incumbent upon the plaintiff to show that there were 10 
dissenting members in favor of the continuance of the lodge. Koerner 
Lodge v. Grand Lodge Knights of Pythias, 146 Ind. 639, 45 N. E. 
1103. The provision in question was made for the benefit of loyal 
members to prevent a dissolution if they so chose but cannot be con- 
strued as giving those who took part in the violations of this provi- 
sion the right to claim a disaffirmance of their act whenever it might 
suit them. Berel Marks had ample opportunity to re-join the defend- 
ant. Instead, he joined a hostile organization. The plaintiff will not 
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now be heard to say that a voluntary dissolution of Lodge No. 205 
has not taken place. 

[3] The fatal objection to plaintiff’s recovery is that the deceased, 
her husband, was at the time of his death not a member in good stand- 
ing. The abortive attempt of his son to gain reinstatement is conclu- 
sive proof that he was fully aware of the fact that his membership in 
the defendant had ceased. 

[4] ihe plaintiff also objects that the call of the defendant upon 
Lodge No. 205 for assessments required a larger amount than ac- 
tually due. ‘Assuming this to be so, the decedent could not refuse to 
pay the entire amount, and should have tendered such as he was le- 
gally obliged to do. Goldberger v. United States Grand Lodge, 77 Misc. 
Rep. 136, 136 N. Y. Supp. 13. 

I have carefully examined the facts with a view of determining 
whether there was any illegal infringement upon the plaintiff’s rights, 
and have determined that the defendant has acted within the letter and 
the spirit of its constitution. This is not a case where the plaintiff 
has been deprived of her rights by a literal enforcement of the pro- 
visions of the defendant’s charter. Her husband deliberately for- 
feited his membership. The plaintiff has no cause for complaint. Both 
the law and the equities of the case are with the defendant. The 
complaint is dismissed on the merits. 

Judgment accordingly. 


SUPREME COURT OF SOUTH CAROLINA. 


COLE 
v. 
JEFFERSON STANDARD LIFE INS. CO. (No. 10284.)* 


INSURANCE — DISTRIBUTION OF PROFITS TO PREVENT 

FORFEITURE; POLICY. 

In an action on a life insurance policy issued March 1, 1911, where 
it appeared insured died May 24, 1918, and premium due March 1, 1918, 
was not paid, exclusion of evidence as to the amount of profits earned 
by the policy at the end of 5 years, on the ground that the policy pro- 
vided for a distribution of profits only at the end of 20 years, was im- 
proper, the Insurance Commission having, before the policy was issued, 
forbidden a distribution period of more than 5 years; for, whatever the 
expressed language of the policy might be, the law would read it to pro- 
vide for a 5-year and not 20-year distribution period. 


(For other cases, see Insurance, Dec. Dig. §§ 152[3], 360[3].) 


Appeal from Common Pleas Circuit Court of Anderson County; 
George E. Pririce, Judge. 

Action by Mollie E. Cole, administratrix of the estate of William H. 
Cole, against the Jefferson Standard Life Insurance Company. Judg- 
ment for defendant on a directed verdict, and plaintiff appeals. Reversed, 
and new trial ordered. 


* Decision rendered, October 21, 1919. 100 S. E. Rep. 893. 
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K. P. Smith and A. H. Dagnall, “both of Anderson, for appellant. 
Brooks, Sapp & Kelly, of Greensboro, N. C., and Lee & Moise, of 
Sumter, for respondent. 


Fraser, J. This is an action on a policy of insurance on the life 
of William H. Cole, issued by the Greensborough Life Insurance Com- 
pany on March 1, 1911, and assumed 2 the Jefferson Standard Life In- 
surance Company on September 20, 1912. 

William H. Cole died on May 3A, 1918. The deceased had borrowed 
on his policy the sum of $309. The premium due on March 1, 1918, of 
$91.92 was not paid. The policy provided for a distribution of the pro- 
fits only at the end of 20 years. The plaintiff offered to prove the pro- 
fits at the end of 5 years. The evidence was excluded by the court. 

The failure of evidence to prove that there was sufficient funds in 
the hands of the company was, of course, manifest, and the presiding 
judge directed a verdict for the defendant. From the judgment entered 
upon this verdict, the plaintiff appealed. 

Before this policy was issued, the Insurance Commission of South 
Carolina had issued an order forbidding a distribution period of more 
than 5 years. This policy violated that order making its distribution 
period 20 years, instead of 5 years. 

On the trial of the cause, the plaintiff offered to prove the amount 
of profits earned by this policy. The defendant objected on the ground 
that the policy provided for a distribution period at the end of 20 years 
and that no profits could be claimed before the end of 20 years. This 
objection was sustained, and from this ruling the plaintiff appealed. 

1. This ground of appeal must be sustained. 

The insurance commissioner required as a condition precedent to the 
issuance of a license, that ne policies should be issued with a longer 
distribution period than 5 years. To this the Greensborough Life In- 
surance Company promised compliance and accepted its license. The 
state is a party, and a controlling party, to all contracts. Whatever the 
expressed language of the policy may be, the law reads the contract to 
provide for a 5-year and not a 20-year distribution period. The testi- 
mony was competent, and its exclusion was error. 

II. There was evidence from which waiver might be inferred, and 
that question should have been submitted to the jury. 

The judgment is reversed, and a new trial ordered. 

Gary, C. J., and Hydrick, Watts, and Gage, JJ., concur. 


a 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


JOHNSTON 
v. 
METROPOLITAN LIFE INS. CO* 


1. INSURANCE—RECOVERY WHERE BENEFICIARY MURDER- 

ED INSURED. ; 

The beneficiary in a policy of life insurance who murders the in- 
sured, will be denied the right to recover thereon upon ground of public 
policy. 

(For other cases, see, Insurance, Dec. Dig. § 448.) 


* Decision rendered, November 4, 1919. 100 S. E. Rep. 865. Syllabus 
by the Court. 
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2. INSURANCE—ASSIGNMENT BY BENEFICIARY WHO MUR- ~ 
DERED INSURED. 


Where the beneficiary in a policy of life insurance murders the in- 
sured, and subsequently assigns his interest in the policy to another, such 
assignee will acquire no better right than his assignor, and will not be 
entitled to recover upon the policy. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


3. INSURANCE—LIABILITY OF INSURER ON MURDER OF IN- 
SURED BY BENEFICIARY. 


Where the beneficiary in a life insurance policy murders the in- 
sured, the doctrine of public policy will extend no further than to deny- 
ing to such beneficiary the right to recover. The liability of the insur- 
ance company to pay the fund is not thereby extinguished, and ordinarily 
a recovery will be allowed upon such policy in the name of the personal 
representative of the insured for the benefit of his estate. 


(For other cases, see Insurance, Dec. Dig. §§ 448, 585[1].) 


5. INSURANCE—RECOVERY BY PERSONAL REPRESENTA- 
TIVE ON MURDER OF INSURED BY DISTRIBUTEE. 


The personal representative of one who is murdeted may not re- 
cover the amount of a policy of insurance on his life, where the mur- 
der was committed by the party who is the sole distributee of such in- 
sured person. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Error to Circuit Court, Cabell County. 

Action by James E. Johnston, administrator, etc., against the Metro- 
politan Life Insurance Company. Judgment in the court of common 
pleas in favor of defendant, and on writ of error the circuit court re- 
versed, and rendered judgment for plaintiff, and defendant brings error. 
Reversed, and judgment of court of common pleas affirmed. 


Fitzpatrick, Campbell, Brown & Davis, of Huntington, for plain- 
tiff in error. 
Daugherty & Riggs. of Huntington, for defendant in error. 


= 


Ritz, J. The defendant, for the consideration of certain premiums 
to be regularly paid, issued a policy of insurance by which it agreed to 
pay to one Frank Pickens the face value of the policy in case he was 
living at the end of 20 years from the date of issue, or to pay to his 
beneficiary, Susie Pickens, his wife, an equal sum in case of his death 
before the expiration of said 20 years. The premiums were regularly 
paid until the time of Pickens’ death. Some years after the issuance 
of the policy the insured was murdered by his wife, the beneficiary there- 
in. She was convicted of the crime and sentenced to the penitentiary 
for life. Shortly after the commission of the murder she assigned all 
of her right under the policy to D. B. Daugherty and H. W. Shields. 
Pickens left no children surviving him, and owed no debts at the time 
of his death. The defendant company declined to pay the policy, either 
to the beneficiary, or to her assignees, or to the administrator of the 
estate of Pickens, and this suit was brought by the administrator to re- 
cover thereon. The court of common pleas rendered a judgment in favor 
of the defendant, and upon a writ of error to that judgment the circuit 
court of Cabell county reversed the same and rendered judgment for the 
amount of the policy, to review which this writ of error is prosecuted. 

{1, 2] That Susie Pickens, the beneficiary, has no right to recover 
upon this policy of insurance can scarcely be doubted. The liability of 
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the company became fixed by the death of the insured, and this was 
brought about by the felonious act of the beneficiary, It would be mons- 
trous for the courts to lend their aid to any one for the purpose of en- 
riching himself by the commission of murder, and to entertain suit on 
behalf of the beneficiary to recover upon this policy of insurance would 
be doing that very thing. It is against the policy of our law to reward 
one for the commission of crime, and whenever the effect of the en- 
forcement of a right which one would otherwise have would be to give 
him an advantage by reason of his felonious act, the courts will decline 
to entertain it. This is well established by the authorities. New York 
Mutua! Life Insurance Co. v. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 
29 L. Ed. 997; Cooley’s Briefs on the Law of Insurance, 3153; 14 R. C. 
L. p. 1228, title Insurance, § 409, and authorities there cited. Nor can 
the assignees of the beneficiary stand on any higher ground than the 
beneficiary herself. At the time she made the assignment to them she 
had nothing to transfer. She had voluntarily placed herself in a status 
which disqualified her to be beneficiary under the policy. Consequently 
the assignment to Daugherty and Shields was ineffectual to transfer any 
interest in the fund. 


[3]. This denial of the right of the beneficiary or her assignees to 
recover under such circumstances is not, however, based upon lack of 
liability of the insurer to pay. The policy of insurance is not avoided 
for such cause by its express terms, and there is no reason why such an 
exception should be read into it when the interest of other parties is af- 
fected. This doctrine of public policy will not be carried by the courts 
any further than is necessary to prevent resort to them for the purpose 
of effecting a fraudulent purpose. It is not for the purpose of relieving 
the insurance company from liability, and if there is any person without 
fault who has a right to the benefit of the policy the same will be en- 
forced. In other words, there is no condition in the policy avoiding it in 
case of the murder of the insured, and the liability of the company is 
just the same where death is the result of murder as where it is produc- 
ed by any other cause. The only difference is that in case the murderer 
is the beneficiary named in the policy he is denied recovery, not be- 
cause the company is not liable, but because he has placed himself 
in such a position that he cannot invoke the aid of the courts. But 
does the fact that the beneficiary named in the policy cannot re- 
cover, discharge the company, from liability in all cases? It is very 
generally held that where the specific beneficiary named in a_ pol- 
icy of life insurance dies the policy of insurance nevertheless remains in 
force, and recovery may be had thereon by the personal representatives 
of the insured upon his death for the benefit of his estate. What is the 
effect when the beneficiary by some act of his puts himself in a position 
where he cannot invoke the aid of the courts to enforce his claim? He 
forfeits his right to claim the money to which he would otherwise be 
entitled. The rule of public policy, as before stated, will not be extended 
further than is necessary to prevent a felon from reaping benefit from 
his crime, and it may be said that when by this rule the murderer, who 
is the beneficiary, is deprived of his right to recover, the doctrine is 
extended as far as is warranted. This would leave in the hands of the 
insurer a fund or estate created by the insured. The insurance company 
is not entitled to it, and the party that the insured desired to have it can- 
not take it. He forfeited his right to it. What, then, is the result? 
Naturally it becomes the property of the estate of the insured, very 
much in the same way as an estate which is left by will to a particular 
devisee or legatee passes by laws of descents and distributions upon the 
failure of such legatee, and it has been held that, where a legatee in a 
will murders the testator, the legacy provided for him in the will will 
pass to the heirs of the testator under the statutes of descent and dis- 
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tributions. Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. R. A. 340, 
12 Am. St. Rep. 819. And it is likewise very uniformly held, and it 
occurs to us upon sound reason, that where the beneficiary in a policy 
of life insurance is denied the right of recovery upon grounds of public 
policy, a trust results in favor of the estate of the insured, and ordinarily 
the personal representative of the insured can maintain a suit to recover 
the fund for the benefit of that estate. Schmidt v. Northern Life As- 
sociation, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 
323; Cleaver v. Mutual Reserve Fund and Association, L. R. 1 Q. B. 
1892; New York Life Ins. Co. v. Davis, 96 Va. 737, 32 S. E. 475, 44 L. 
R. A. 305; Supreme Lodge, Knights and Ladies of Honor, v. Menk- 
hausen, 209 III. 277, 70 N. E. 567, 65 L. R. A. 508, 101 Am. St. Rep. 239; 
Sharpless v. Ancient Order of United Workmen, 133 Minn. 35, 159 N. 
W. 1086, L. R. A. 1917B, 670; McDonald v. Mutual Life Ins. Co., 178 
Towa, 863, 160 N. W. 289; Equitable Life Assurance Society v. Weight- 
man (Okl.) 160 Pac. 629, L. R. A. 1917B, 1210. 

[4] In this case, however, the defendant insists that the personal 
representative should not be allowed to recover for the reason that such 
recovery would be for the benefit of the murderers. The insured had 
no children, and his widow under the law of descents and distributions 
is the sole distributee of his personal estate. The fact that the courts 
will not on grounds of public policy permit her to bring suit to recover 
this fund does not bar her from taking the estate of her deceased hus- 
band. Under our law there is no longer corruption of blood or forfei- 
ture of estates upon conviction of crime, and there is no exception in 
our statutes of descents and distributions precluding one from inheriting 
in a case like this. The laws governing the devolution of property are 
an expression of the public policy of the state contained in its Con- 
stitution and legislative acts, and the courts are not justified in attach- 
ing to these acts exceptions or limitations which have not been placed 
thereon by the lawmaking bodies. It therefore follows that if the personal 
representative of the insured in this case is permitted to recover this 
fund, the beneficiary will accomplish by indirection that which she could 
not do directly. That the property of one who has been murdered will 
devolve upon the murderer where such is the course of distribution pro- 
vided by law seems to be well settled in most of the American states. 
McAlister v. Fair, 72 Kan. 533, 84 Pac. 112, 3 L. R. A. (N. S.) 726, and 
note, 115 Am. St. Rep. 233, 7 Ann. Cas. 973; Shellenberger v. Ransom, 
41 Neb. 631, 59 N. W. 935, 25 L. R. A. 564, and note; Kuhn v. Kuhn, 
125 Iowa, 449, 101 N. W. 151; Carpenter’s Appeal, 170 Pa. 203, 32 Atl. 
637; 29 L. R. A. 145, 50 Am. St. Rep. 765; Owens v. Owens, 100 N. C. 
240, 6 S. E. 794. Ellerson v. Westcott, 148 N. Y. 149, 42 N. E. 540; Deem 
¥ a 6 Ohio C. C. 357, affirmed on appeal 53 Ohio St. 668, 44 


[5] Will the courts then allow themselves to be used for the pur- 
pose of bringing into existence an estate which will by operation of law 
devolve on one who because of his conduct is not entitled to it? The 
administrator has no interest in the subject-matter. It is agreed here 
that the insured left no debts and it follows that every dollar of the 
fund recovered by the administrator in his representative capacity must 
go to the murderess. The suit is simply in his name for the benefit of 
the one who feloniously caused the insured’s death. The case of Mc- 
Donald v. Mutual Life Ins. Co., 178 Iowa, 863, 160 N. W. 289, is very 
much like this case in its facts. In that case the administrator of the 
insured brought the suit to recover on the policy of insurance. It ap- 
peared that the sole distributees of the insured’s estate were her father 
and mother and that they had assisted in a criminal operation which pro- 
duced her death. The court held that the administrator, if such facts 
were shown, would not be entitled to recover, for it would be for the 
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benefit of those who are by the public policy of the law denied such 
right. The theory relied upon to defeat recovery is substantially the 
same as that asserted in the cases of Dickinson v. Colliery Co., 71 W. 
Va. 325, 76 S. E. 654, 43 L. R. A. (N. S.) 335, and Swope v. Coal Co., 
78 W. Va. 517, 89 S. E. 28, L. R. A. 1917A, 1128. In these cases the 
basis of recovery was the wrongful employment of plaintiff's decedents, 
they being of an age which made their employment in mines a violation 
of the law. The liability of the defendant was sustained by the court 
in each case, but recovery was denied to the administrator, not because 
the defendant was not liable, but for the sole reason that the father, 
who in each case would have been sole distributee of any recovery, pro- 
cured the employment of the minor. His act in securing his minor child 
to be employed in violation of law created a situation which rendered 
necessary the denial of a recovery, because the party who would receive 
it had forfeited his right thereto. There was no fault on the part of the 
one killed, and recovery would have been allowed, but for the fact that 
the person who would take the fund as sole distributee had united with 
the defendant in the commission of the wrongful act, and the court 
denied him the right to take advantage of his own wrong. 

The principle invoked here is the same as the principle involved 
there. “In some of the cases we have above cited permitting a recovery 
by the administrator of the insured, where the beneficiary had caused the 
death, is was suggested that part of the fund might go to the beneficiary 
under the law of descents and distributions, but that was held not to de- 
feat recovery. That may be true where only part of the fund goes to 
the guilty party. It may be that the courts would not allow the innocent 
to be deprived of the property to which they are entitled for the sole 
reason that to enforce their rights would also confer a benefit upon a 
guilty party. However, that question does not arise here, and we ex- 
press no opinion thereon. We are of opinion, however, that where the 
guilty party would take the whole of the recovery in case one is allowed, 
the policy of our law as effectually denies recovery as it would were the 
suit brought in the name of the guilty’ party himseff. 

It follows from what we have said that the judgment of the circuit 
court will be reversed, and the judgment of the court of common pleas 
affirmed. 


UNITED ORDER OF THE GOLDEN CROSS v. OVERTON 
(8 Div. 192.)* 


(Supreme Court of Alabama.) 


4 


1. INSURANCE—POLICY AVOIDED WHEN DEATH OCCUR- 

RED THROUGH VIOLATION OF LAW. 

Where insured was convicted and sentenced to hang for murder, and 
pending appeal escaped from jail and was killed by officers when com- 
mitting a felonious assault upon them with a deadly weapon, a con- 
tract of insurance upon his life was thereby avoided. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


*Decision rendered, June 26, 1919. Rehearing Denied Oct. 23, 1919. 
83 S. Rep. 59. 
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2. INSURANCE—INCONTESTABILITY CLAUSE NOT ASSUR- 

ANCE AGAINST RESULTS OF CRIME. 

A stipulation in a life insurance policy that it shall “be incontes- 
table except for nonpayment of premiums, provided two years shall 
have elapsed from its date of issue,” is valid and will be enforced in 
an action on the policy, but such a clause constitutes, not an as- 
surance against the results of crime, but an assurance against the haz- 
ard of. litigation. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appea! from Circuit Court, Madison County; Robert C. Brickell, 
Judge. 

Action by Sallie N. Overton against the United Order of the Gold- 
en Cross. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


W. HB. Powers, of Boston, Mass., and A. A. Williams, of Florence, 
for appellant. 
R. E. Smith, of Huntsville, for appellee. 


A pe 


BARNER v. INTERNATIONAL CIGARMAKERS’ UNION OF 
AMERICA, LOCAL NO. 33, er at. (No. 9934.)* 


(Appellate Court of Indiana, Division No. 2.) 
2. nee OF DECEASED NOT A DEPEND- 
ENT. 


In an action by one claiming to be a dependent daughter of de- . 
ceased against a union for death benefits, evidence held sufficient to 
sustain the finding of the trial court that plaintiff, daughter of deceased, 
was not a dependent, and not entitled to the benefits. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from Superior Court, Marion County; W. W. Thornton, 
Judge. 

Action by Anna Henrietta Barner against the International Cigar- 
makers’ Union of America, Local No. 33, and others. Judgment for 
defendants, and plaintiff appeals. Affirmed. 


E. E. McFerren, of Indianapolis, for appellant. 
Joseph O. Carson, of Indianapolis, for apellees. 
*Decision rendered, Oct. 29, 1919. 124 N E. Rep. 708.) 
_—_———2. <a 
FAHEY v. ANCIENT ORDER OF UNITED WORKMEN 
(No. 32952.)* 


(Supreme Court of Iowa.) 


3. INSURANCE—FRATERNAL INSURANCE; “WAIVER” OF 
FORMAL REQUIREMENTS FOR REINSTATEMENT. 


A “waiver” is the intentional relinquishment of a known right, or 
such coiduct as warrants an inference of such relinquishment, and, 


*Decision rendered, Nov. 15, 1919. 174 N. W. Rep. 650. 
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where conduct of association is relied upon to constitute a waiver of 
prompt payment of dues and assessments and compliance with by-law 
requirements for reinstatement, it must appear that insured was induced 
by the association to do or omit some act which he would not other- 
wise have done or omitted. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 
(For other definitions, see Words and Phrases, First and Second 
Series, Waiver.) 


4. INSURANCE—FRATERNAL INSURANCE; OFFICER OF SUB- 
ORDINATE LODGE AGENT OF ASSOCIATION. 


Officer of subordinate lodge, in collecting and remitting assess- 
ments and dues levied for maintenance of the association, was the 
agent of the association, and association will be presumed to have 
been advised of what he did in the discharge of his duties. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


5. INSURANCE—FRATERNAL INSURANCE; WAIVER OF RE- 
INSTATEMENT FORMALITIES. 


Where fraternal association’s by-laws provided that members should 
stand suspended upon nonpayment of assessment within required time, 
and presciibe formal requirements for reinstatement, association by 
regularly accepting without objection to irregularities delinquent assess- 
ments from officer of subordinate lodge, who had charge of collection 
.of asses:inents and reinstatement of suspended members, and who had 
accepted assessments without requiring compliance with by-laws, waived 
strict compliance with by-law requirements to reinstatement though by- 
laws provided against waiver of suspension. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


6. INSURANCE—FRATERNAL INSURANCE; WAIVER OF RE- 

INSTATEMENT FORMALITIES JURY QUESTION. 

In action on fraternal certificate, question of whether association 
waived compliamce with by-law requirements as to reinstatement of 
members after failure to make prompt payment of assessment held 
for jury 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


7. INSURANCE—FRATERNAL INSURANCE; TENDER OF AS- 
SESSMENTS. 


Where fraternal association had refused payment of assessment 
upon ground that member was suspended, it was unnecessary, in order 
to recover on certificate, to tender money subsequently due, since such 
tender, after one assessment had been refused, would have been a vain 
and useless act. 


(For other cases, see Insurance, Dec. Dig. § 807.) 


Appeal from District Court, Woodbury County; W. G. Sears, 
Judge. 

Action on a certificate of membership issued to Michael Fahey 
by the defendant, stipulating the payment of $2,000 upon his death, if 
in good standing, resulted in a directed verdict for defendant and 
judgment thereon. The plaintiff appeals. Reversed. 


T. P. Cleary and C. R. Jones, both of Sioux City, for appellant. 
~ B. Evans, of Des Moines, and Hess & Hess, of Sioux City for 
appellee. 
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MITCHELL v. BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN. (No. 20539.)* 


(Supreme Court of Nebraska.) 


2. INSURANCE—STRICT CONFORMITY TO RULES ON PROOF 
OF DEATH WAIVED. 


Where, upon proof of death being furnished to a fraternal benefi- 
ciary association, the proofs not being in strict conformity with the 
rules and by-laws of the order, no objection was made to. the form of 
proof, and the claimant was informed that the association “cannot make 
payment until furnished with positive proof of death,” and that, “upon 
receipt of such proof of death, payment of the claim will be immedately 
made,” held, that strict conformity of the proof to the requirements of 
the by-laws was waived, and the only thing necessary to establish liability 
was “positive proof of death.” 


(For other cases, see Insurance, Dec. Dig. § 789[2].) 


3. INSURANCE—‘POSITIVE PROOF” OF DEATH NOT REQUIR- 
ING PRODUCTION OF BODY. 


A by-law of a fraternal beneficiary association, providing that the 
association “shall only be liable for the payment of a death claim when 
there is positive proof of death,” the words “positive proof” must be held 
to mean proof as positive as the circumstances reasonably afford, and 
positive enough to satisfy the judgment of reasonable men. The pro- 
duction of the dead body of the deceased is not indispensable. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


(For other definitions, see Words and Phrases, Positive Proof.) 


Appeal from District Court, Douglas County; Wakeley, Judge. 

Suit by Alice E. E. Mitchell (revived in name of Clyde Sundblad, 
special administrator of estate of Alice E. E. Becker, formerly Alice E. 
E. Mitchell) against the Brotherhood of Locomotive Firemen and En- 
eae, a corporation. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Vinsonhaler, McGuckin & Coldwell, of Omaha, for appellant. 
Sullivan & Rait, of Omaha, for appellee. 


‘ 


* Decision rendered, October 18, 1919. 174 N. W. Rep. 422. Syllabus 
by the Court. 
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KNIGHTS OF THE MACCABEES OF THE WORLD vy. JOHNSON. 
(No. 8140.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—WAIVER OF FORFEITURE PROVISIONS BY 

PAYMENT OF PREMIUMS. 

The first, second, and third paragraphs of the syllabus in Pacific 
Mutual Life Insurance Company v. McDowell, 42 Oki. 300, 141 Pac. 
273, L. R. A. 1918E, 391, are approved and adopted herein. 

(For other cases, see Insurance, Dec. Dig. § 755[1, 4].) 


2. INSURANCE—RECORDER OF BENEFICIARY ASSOCIATION 

AGENT TO COLLECT DUES AND ASSESSMENTS. 

Under the facts set out in the opinion it is held that the recorder of 
the local branch of the mutual benefit society, in collecting the monthly 
dues and assessments from the members, acted as the agent of the gen- 
eral society, and not of the individual members, the provisions of the 
by-laws to the contrary notwithstanding. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 


On Rehearing. 


4. INSURANCE—REINSTATEMENT IN FRATERNAL BENEFIT 
SOCIETY AFTER SUSPENSION. 


A policy issued by a fraternal life insurance company provided that 
a life benefit member, suspended for the nonpayment of a monthly rate, 
etc, may be reinstated within a certain time by complying with the 
by-laws of the company. Held, that the right to reinstatement does not 
die with the insured, but passes to the beneficiary under the policy, and 
may be exercised at any time during the period of extension. 


(For other cases, see Insurance, Dec. Dig. § 759.) 


Commissioners’ Opinion, Division No. 2. 

Error from District Court, Tillman County; T. P. Clay, Judge. 

Action by Willie Z. Johnson against the Knights of the Maccabees 
- = World. Judgment for plaintiff, and defendant brings error. Af- 
rmed. 


Maxey & Brown, of Muskogee, for plaintiff in error. 
Mounts & Davis, of Frederick, and W. C. Stevens, of Lawton, for 
defendant in error. 


* Decision rendered, Jan. 2, 1917. On Rehearing Oct. 28, 1919. 185 
Pac. Rep. 82. Syllabus by the Court. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF IOWA. 


NASH 
v. 


AMERICAN INS. CO. (No. 32962.)* 


1. INSURANCE—EVIDENCE SUFFICIENT TO SHOW FIRE 

CAUSE OF DAMAGE TO SILO. 

In action on fire policy for damage to silo, evidence held to show 
that the injury to the silo was not caused by the generation or explo- 
sion of gas vapor, but by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


- INSURANCE—BUILDING FIRE IN CONCRETE SILO NOT AN 
“INCREASE OF HAZARD.” 

The building of a fire within silo in center of concrete floor did 
not invalidate fire policy covering the silo under provision making 
policy void “if the hazard be increased by any means within the knowl- 
edge of insured,” the provision having no reference to mere temporary 
acts of negligence or ordinary acts of ownership. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Increase.) 


3. INSURANCE—RECKLESS NEGLIGENCE OF INSURED DE- 

FENSE TO POLICY. 

Mere faults or negligence of insured, unaffected by any fraud or 
design, do not constitute a defense to an action on a fire policy, but 
this rule will not excuse extreme reckless and inexcusable negligence 
on part of insured, the consequences of which must have been palpably 
a to him at the time, and which he will be presumed to have 
intended. , 


(For other cases, see Insurance, Dec. Dig. § 428.) 


4, INSURANCE—NEGLIGENCE OF INSURED BUILDING FIRE 

IN SILO A JURY QUESTION. 

In action on fire policy for damage to silo, question of whether 
insured, in building fire within silo in center of concrete floor, was 
guilty of such gross negligence or recklessness, that the consequences 
must have been perfectly obvious to him, held under evidence for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appezl from District Court, Warren County; Geo. 'B. Lynch, 
Judge. 

Action for indemnity stipulated in fire insurance policy resulted 
in a directed verdict for defendant and judgment thereon. he plain- 
tiff appeals. Reversed. 


*Decision rendered, Oct. 25, 1919. 174 N. W. Rep. 378. 
Vol, LV—2. 





18 Insurance Law Journal, Vol. 55. [Jan., 1920. 


Berry & Watson, of Indianola, for appellant. 
F. P. Henderon, of Indianola, for appellee. 


Lapp, C. J. The policy on which this action was brought covered 
a silo when it was damaged by fire. The defendant denied liability 
on these grounds: (1) That plaintiff had increased the hazard, 
thereby rendering the policy void; (2) that the damages were caused 
by an explosion of vapor or gas, and not by fire; and (3) that the dam- 
ages were consequent on the reckless conduct of the plaintiff. The 
question for consideration is whether any of jthese defenses were 
conclusively established ‘ 

The silo was 30 feet high, and 18 feet in diameter, resting on 
a concrete base. It was of frame construction with one-piece timbers 
30 feet long and a galvanized iron roof, one or two pieces of which 
were loose. It had been filled with ensilage the fall before, but the 
ensilage had been fed out until 10 or 12 feet from the bottom, when 
it began to freeze. Plaintiff then cut the ensilage from the center 
to the bottom, leaving that which had been frozen about 2 feet in 
thickness cn the outside. This left an open space in the center 12 
or 14 feet in diameter. He then cut through this to a door, and in 
the afteinoon of February 1, 1918, with his son, entered through the 
open door and started a fire in the center on the concrete floor. After 
the fire had burned a few minutes, he went for more fuel, and upon 
his return noticed that the fire had blazed up more than he had 
anticipated Fuel was not added and, after cautioning his son to re- 
move hic overcoat, he observed that “there were some of those chunks 
that were iced when we built the fire,’ had dried so that he “saw 
one kind of curl up.” For the first time he then apprehended danger, 
remarked that it was getting pretty warm, and that, as his son was 
about to enter the silo to push the fire back and settle it, the fire 
caught the shucks and silks “hanging around on the ensilage” and 
“blazed round and round until it got onto\this. dry material above 
the ensilage.’” The witness explained that, when the knives of the 
ensilage cutter became dull, the shucks will hang on them and the 
cutter is stopped once in a while to clear the knives of these husks. 
The ensiizge had been frozen several days and the witness thought 
the husks may have dried some in the meantime; that the fire burned 
about 25 minutes; that it flashed up quick, but not like an explosion; 
that it did not burn like it might have been vapor or gas. The side 
boards or timbers of the silo were burned down different distances 
from the top, the hoops fell off, and, after a few days, it fell. 

[1] the recital of the evidence indicates plain enough that the 
court might not have found that the injury to the insured property 
was cause by the generation or explosion of gas vapor. Quite as 
satisfactory an explanation is that heating the air within the silo 
caused a draft upward, the cold air coming in at the open door, 
7 aa the first fire caught the husks and silks and was carried up by the 
raft. 

[2] II. The policy provided that it should become void “if the 
hazard be increased by any means within the knowledge of the in- 
sured.” The trial court held, and we think rightly, that building the 
fire in the silo did, in fact, increase the hazard. Was this increase 
of hazard such as was contemplated by the clause quoted? If so, 
whatever the insured may have done, though temporary or incidental 
in its nature, in the use of his property, having that effect, must 
have redered the contract invalid. Such is not the necessary con- 
struction of the clause quoted. Similar clauses have been held by 
other courts to have reference to changes in the use, situation, or ex- 
" posure of the property, permanent in their nature. In Angier v. 

Western Assurance Co., 10 S. D. 82, 71 N. W. 761, 66 Am. St. Rep. 
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685, the stipulation was that “the entire policy * * * shall be void 
* * * if the hazard be increased by any means within the control 
or knowledge of the insured,” and the court held that— 


“The term ‘increase of hazard’ denotes an alteration or change in 
the gituation or the condition of the property insured, which tends 
to increase the risk. These words imply something of duration, and 
a casual change of temporary character would not ordinarily render 
the policy void.” é 

In First Congregational Church v. Holyoke Fire Insurance Co., 
158 Mass. 475, 33 N. E. 572, 19 L. R. A. 587, 35 Am. St. Rep. 508, and 
Harris v. Columbian Insurance Co., 4 Ohio St. 286, rule was announced 
that a casual or temporary change will not ordinarily be sufficient to void 
a policy under this provision. See, also, Williams v. New England Fire 
Insurance Co., 31 Me. 219; Westchester Fire Insurance Co. v. Foster, 
90 Ill. 121. The provision does not prohibit the owner from exercising 
the usual and ordinary acts of ownership. Jolly v. Baltimore Equitable 
Society, 1 Harris and Grill (Md.) 295, 18 Am. Dec. 288; Peterson v. 
Mississippi Valley Insurance Co., 24 Iowa, 494, 95 Am. Dec. 748. Nor 
does it include mere acts of negligence on his part unless these are so 
continuous and of such a nature as to increase the hazard more or less 
permanently. It is to be presumed that the contract was entered into 
with reference to the character of the property and the owner’s use of 
it, and it would greatly impair the advantages of insurance were trivial 
or temporary variations permitted to defeat the contract. Siemers v. 
Meeme Mutual Home Protection Insurance Co., 143 Wis. 114, 126 N. 
W. 669, 139 Am. St. Rep. 1083; Adair v. Southern Mutual Insurance 
Co., 107 Ga. 297, 33 S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122; 
First. Congr. Church v. Holyoke, 158 Mass. 475, 33 N. E. 572, 19 L. R. A. 
587, 35 Am. St. Rep. 508; 14 R. C. L. 327. 

Davis v. Western Home Insurance Co., 81 Iowa, 496, 46 N. W. 1073, 
10 L. R. A. 359, 25 Am. St. Rep. 509, seems opposed to this doctrine. 
The policy there construed provided that it should be void “if there be 
any change in the exposure by the erection or occupation of adjacent 
buildings, or by any means whatever in the control or knowledge of the 
assured.” A corn sheller, propelled by an engine and boiler, was placed 
quite near two corncribs, and fire, originating from the engine, burned 
one of them, and the court held, reversing the trial court, that this was 
within the clause quoted and rendered the policy void. No attention 
appears to have been given to the thought that the clause had reference 
to changes more or less permanent in their nature and not to those 
merely incident to the ordinary use of the property; nor are authori- 
ties elsewhere referred to. The decision is contrary to the great weight 
of authority and, as we think, was overruled in Des Moines Ice Co. v. 
Niagara Fire Insurance Co., 99 Iowa, 200, 68 N. W. 600. There the 
president of the company, owning the property, started a fire in or 
near one of* the buildings for the purpose of burning some rubbish or 
debris, and the fire spread and burned the insured building. The in- 
surer urged that this was an increase of the risk or hazard and rendered 
the policy void, under a stipulation that “if the hazard be increased by 
any means within the control or knowledge of the assured.” The court 
ruled otherwise, alluding to the well-settled rule that the mere negligence 
of the assured afforded no defense to an action on an insurance policy 
and pointed out that in Davis v. Western Home Insurance Co., supra, 
there “was the setting up of a business in dangerous proximity to the 
insured property. It does not appear how long the operation of the en- 
gine.was carried on before the property was destroyed.” This distinction 
was thought sufficient. but we are not ready to say that the temporary 
use of a corn sheller, operated by an engine to shell his corn, in that 
case 1,900 bushels in year, located so as to accomplish that object, is such 
a permanent increase of hazard as was contemplated in the clause 
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quoted. On the contrary, it was what might well have been anticipated 
would huppen in the course of the owner’s work about the corncribs and 
should have been regarded as temporary and incidental to the use of 
cribs. In principle, we regard the cases as identical and are content in 
ruling that Davis v. Western Home Insurance Co., supra, is overruled 
by the later case. The case at bar is ruled by Des Moines Ice Co. v. 
Niagara Fire Insurance Co., sppra, which is in harmony with the de- 
cisions frum other states heretofore cited. Setting the fire was not in 
violation of the clause contained in the policy. 

(3,4] III. The defense that lighting the fire in the silo was so 
reckless and grossly negligent that this might have been done by design 
was not conclusively established by the evidence. The rule that mere 
faults or negligence of the insured, unaffected by any fraud or design, 
do not constitute a defense to an action on an insurance policy, is well 
settled. Des Moines Ice Co. v. Niagara Fire Insurance Co., supra. But 
as said in Mickey v. Burlington Insurance Co., 35 Iowa, 174, 14 Am. 
Rep 494: 

“This rule will not excuse extreme, reckless, and inexcusable negli- 
gence on the part of the assured, the consequence of which must have 
been palpably obvious to him at the time. * * * The gross degree 
of negligence, and its inexcusable character, coupled with the knowledge 
of its certain effects, ought, it would seem to us, to raise a presumption 
that the party intended the obvious and necessary consequences of his 
act, which at the time were apparent to him.” 

It cannot be said as a matter of law that the plaintiff was guilty 
of such gross negligence or recklessness, as that the jury could only 
have foun that he acted by design in burning the silo. His testimony 
that he dic not appreciate the danger is not disputed and the circum- 
stances were not such as to necessarily compel a different conclusion. 
The court erred in directing a verdict for the defendant and in entering 
judgment thereon. 

Reversed. 

Evans, Preston, and Salinger, JJ., concur. 


i 


COURT OF APPEALS OF KENTUCKY. 


CHEATHAM 
v. 
HOME INS. CO. OF NEW YORK.* 


1. INSURANCE—PROVISIONS FOR FORFEITURE OF FIRE 

Saree FOR NONPAYMENT OF PREMIUM NOTES 

_ Provisions in fire policies as to forfeiture for nonpayment of pre- 

mium notes or any installments are valid and enforceable, and failure by 

insured to pay the notes when due is defense to an action for a loss oc- 
curring while the premium is past due and unpaid. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 
2. INSURANCE—WAIVER OF FORFEITURE FOR NONPAY- 


MENT OF PREMIUM NOTES. 


A fire insurer may waive provisions for forfeiture of policies for 
nonpayment of premium notes. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


* Decision rendered, October 24, 1919. 215 S. W. Rep. 281. 
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3. INSURANCE—WAIVER OF FORFEITURE FOR NONPAY- 
MENT OF PREMIUM. 


The right of a fire insurer to enforce forfeiture of the policy for 
nonpayment of a premium or premium note is not waived by mere si- 
lence or inaction by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 388[1].) 


4. INSURANCE—BURDEN ON INSURED TO PROVE WAIVER 
OF FORFEITURE OF FIRE POLICY. 


In an action on a fire policy, defended on the ground of forfeiture 
for failure to pay a premium note, under the pleadings, the burden held 
to have been on plaintiff to prove there had been a waiver of the pro- 
vision for forfeiture, and to show the policy was in force at the time 
of the fire, 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


5. INSURANCE—REPRESENTATIONS OF AGENT AS TO NO- 
TICE OF PREMIUMS NOT BINDING ON INSURER. 


Representations of a fire insurer’s agent, made before or on issuance 
or transfer of policy that notice of the time of payment of premiums 
will be given insured in time, and that he need give himself no uneasi- 
ness, are not binding on the company, and cannot create an estoppel; 
all previous verbal arrangements being merged. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


6. INSURANCE—INDULGENCE IN PAYMENT OF PREMIUMS 
NOT WAIVER OF FORFEITURE. 


Mere indulgence in the payment of premiums allowed by a fire in- 
surer does not constitute a waiver of the policy provision for forfeiture 
in the event of failure to pay a premium note; to bring about such result, 
the course of dealing must amount to a custom. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


7. INSURANCE—FORFEITURE FOR NONPAYMENT OF PREM- 
IUM NOT WAIVED BY SILENCE. 


Where a fire insurer, by policy providing it would not be binding 
if the premium or any installment was. not paid at maturity, on failure 
of the transferee of the policy to pay the premium note, merely remained 
silent and inactive, it did not waive the forfeiture provision. 


(For other cases, see Insurance, Dec, Dig. § 388[1].) 


Appeal from Circuit Court, Washington County. 

Action by Morgan Cheatham against the Home Insurance Company 
of New York. From a judgment for defendant, plaintiff appeals. Af- 
firmed. 


W. C. McChord, of Springfield, for appellant. 
W. F. Grigsby, of Springfield, and Gordon & Laurent, of Louisville, 
for appellee. 


Quin, J. Appellee on October 6, 1915, issued a policy of insurance 
to William Sweeney, insuring his property against loss or damage by fire 
to the extent of $700, a portion of which included the contents of his 
dwelling. The policy was for a term of 5 years; the premium $30.80, 
which was paid one-fifth in cash and four notes, for $6.16 each, paya- 
ble on November 1, 1916, to 1919, inclusive. In December, 1915, Sween- 
ey sold the property to appellant; at which time the policy was assigned 
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to the latter, who assumed payment of the notes, as well as the con- 
ditions of the policy. 

Policies containing the identical provisions found in the policy sued 
on have been construed by this court in a number of cases. Limerick v. 
Home Insurance Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 
371, and cases therein cited. It is provided in both the policy and the 
installment notes that the company shall not be liable for any loss or 
damage to the property while any installment or premium note remains 
due and unpaid. The note due November 1, 1916, was paid, but not on 
the day of its maturity. The note due November 1, 1917, was not paid 
and on the 5th of that month the property was destroyed by fire. The 
company declined to pay the policy, and this action was instituted by ap- 
pellant. At the contlusion of the evidence introduced in his behalf on 
this trial, there was a directed verdict for the appellee. Appellant seeks 
a reversal of the judgment entered pursuant to said peremptory instruc- 
tion. - 

[1] It is well settled in this and other jurisdictions that provisions 
similar to those contained in the Cheatham policy, as to the forfeiture 
for nonpayment of the premium note or any installment thereof, are 
valid and enforceable, and that failure on the part of the insured to pay 
said notes when due is a sufficient defense in an action on the policy to 
recover for a loss occurring during the period when such premium is 
past due and unpaid. 

[2] That the company may waive provisions for forfeitures, such 
as contained in this policy, is equally as well settled. In the opinion in 
Inter-Southern Life Ins. Co. v. Duff, 184 Ky. 227, 211 S. W. 738, will 
be found many cases wherein the court has construed such provisions. 
An examination of these cases will show the circumstances and condi- 
tions under which the company was held to have waived the provision 
referred to. As said in Ray v. Commonwealth Life Ins. Co., 1% Ky. 
215, 211S. W. 7%: 

“We have written in a number of cases that the insurer must stand 
on the forfeiture if it wishes to have the benefit of it. It cannot claim 
the forfeiture and insist on the payment of the note. The assertion of 
a claim of the note is inconsistent with the claim that the policy is for- 
feited; if forfeited, there is nothing to be paid on it. If the company 
elects to treat the policy as a subsisting obligation, it cannot, when sub- 
sequent events make it to its interest to do so, withdraw the election it 
then made and say the policy was forfeited.” 

[3] On the other hand, it has also been frequently held that the right 
to enforce a forfeiture for nonpayment of a premium or a premium note 
is not waived by mere silence or inaction on the part of the company. 
Manhattan Life Ins. Co. v. Pentecost, 105 Ky, 642, 49 S. W. 425, 20 Ky. 
Law Rep. 1442; Manhattan Life Ins. Co. v. Savage, 63 S. W. 278, 23 Ky. 
Law Rep. 483; New York Life Ins. Co. v. Warren Dep. Bank, 75 S. W. 
234, 25 Ky. Law Rep. 325; Franklin Life Ins. Co. v. McAfee, 90 S. W. 
216, 28 Ky. Law Rep. 676; New York Life Ins. Co. v. Conner, 155 Ky. 
779, 160 S. W. 491. 

[4] Forfeitures are not favored in the law, and if there was any 
evidence of any act on appellee’s part that might be construed as a 
waiver, or of anything inconsistent with its election to stand by the 
provisions of the policy, the case would be one for the jury. Under the 
state of the pleadings, the burden was on appellant to prove there had 
been a waiver of the provision of forfeiture, and to show that the policy 
was in force at the time of the fire; failing so to do, appellee would be 
entitled to a directed verdict. 

Appellee’s agent testified that it was the custom of the company to 
send out notices to its policy holders of all unpaid premium notes at 
least 10 days before the maturity thereof. Appellant nowhere denies re- 
ceiving such a notice, but relies upon a statement made to him by the 
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agent, at the time the transfer was made from Sweeny, to the effect that 
they would fix him up all right. The evidence is not sufficient to show a 
promise on the part of the agent to keep the appellant advised or notified 
as to the due dates of the notes, nothing more than to see that his in- 
surance was put in proper shape. 

It is not contended appellant had any conversation with the agents, 
other thar. when the transfer was made from Sweeney; consequently 
he does not rely upon any promise or agreement subsequent to that date. 

[5] Representations of an agent, made prior to or at the time of 
the issuance or transfer of a policy, that notice of the time of payment 
of the premiums would be given insured in time to pay them, and that 
he need give himself no uneasiness on that subject, is not binding on the 
company, and such a representation can create no estoppel, as all pre- 
vious verbal arrangements are merged in the written contract. As said 
in Joyce on Insurance, § 1354: 


“The insured will not be permitted to show, in order to establish 
a waiver of punctual payment of premiums, or to avoid a forfeiture for 
default in payment, the acts or declarations of the company or its agents, 
made at or prior to the time the contract was completed, or to show 
an oral :greement with the company or its agents, where such agreement, 
acts, or declarations are contrary to the stipulations of the policy, and 
are not incorporated therein or made a part thereof, by reference or 
otherwise.” 


It has been held that if an insurance company or its authorized agent, 
by its habits of business, or by its acts or declarations, or by a custom 
to receive overdue premiums without objection, or by a custom not to 
exact prompt payment of the same, or, in brief, by any course of con- 
duct, has induced an honest belief in the mind of the policy holder, 
which is reasonably founded, that strict compliance with a stipulation 
for punctnal payment of premiums will not be insisted upon, it will be 
deemed to have waived the right to claim the forfeiture, or it will be 
estopped from enforcing same. - Joyce on Insurance, § 1356. 

[6] If such was appellee’s custom with its policy holders, and we do 
not think the proof sufficiently shows such to be the case, appellant has 
failed to show that he either knew or relied thereon. Mere indulgence 
in the payment of premiums does not constitute a waiver of the policy 
provision. The course of dealing must amount to a custom. We find 
nothing in this record to justify the appellant in believing the company 
would not insist upon a forfeiture. 

New York Life Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376, is 
relied upon by appellant as supporting his contention; but an examina- 
tion of that case shows that after the premium note had matured the 
company retained the note and wrote the insured a number of letters 
urging reinstatement, and in some of the letters the company demanded 
payment of the note. This brought the case in line with the decisions 
hereinabove referred to, and made the case one for the jury. 

[7] In the instant case there is nothing to show the company did 
anything evidencing any intention on its part to waive the forfeiture 
provision relied upon. It was appellant’s duty, under the contract, to 
pay the note when it matured. The policy provides that it will not be 
binding if the premium, or any installment thereof, is not paid at 
maturity. No affirmative action on the part of the company was re- 
quired. The company made no demand on the appellant for the payment 
of the premium note; it merely remained silent and inactive, and this did 
not constitute a waiver of the provision referred to. 

For the reasons given, the court did not err in directing the jury 
to find for appellee, and the judgment must be affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. OF NEW YORK 
v. 
STRATTON.* 


1. INSURANCE—PAYMENT OF PREMIUM BY CHECK NOT 
GOOD UNTIL CHECK RECEIVED. 


Under fire policy, exempting insurer from liability for loss- occurring 
during default in payment of premium, payment by check of an overdue 
premium is not made until the check is received at the office of the 
compeay, cashed and applied to the extinguishment of the premium 
debt. 


(For other cases, see Insurance, Dec. Dig. § 186[4].) 


2. INSURANCE—LAPSE OF FIRE POLICY BY FAILURE TO 
PAY PREMIUM. 


Where a fire policy provided that in case of nonpayment of a 
premium installment the company should not be liable for loss during 
the default, and the policy should lapse until payment was made to the 
company in New York, and, an installment having become delinquent 
October Ist, insured on the ‘Lth mailed a check to the insurer, which 
was not received in New York until the 15th, the property having been 
destroyed by fire on the 12th, insured could not recover on the policy, 
which had lapsed and not been reinstated. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 


3. INSURANCE—ONE INSTANCE TO ESTABLISH CUSTOM AS 

TO OVERDUE PREMIUMS, INSUFFICIENT. 

A single prior instance of accomodation and indulgence granted in- 
sured by a fire insurer on the payment of an overdue premium held in- 
sufficient to establish a custom to accept installment premiums after they 
were due. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


4. INSURANCE—NECESSITY OF RETURN OF PREMIUM 
NOTES AFTER LAPSE OF POLICY. 


Where by a fire policy and premium note the insurer had the right 
to retain all premium notes and to collect a part of them equaling the 
earned premium to the date of lapsing of policy, it was not under 
necessity to return notes to insured before the policy became suspended, 
in order to avoid liability thereon for a loss after its lapse. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


Appel from Circuit Court, Ohio County. 

Action by T. C. Stratton against the Continental Insurance Com- 
pany of New York. From judgment for plaintiff, defendant appeals. 
Neversed 


Woodward & Kirk, of Hartford, for appellant. 
Heavrin & Martin, of Hartford, for appellee. 
Stratton on September 14, 1915, a policy of fire insurance covering a 


* Decision rendered, Oct. 28, 1919. 215 S. W. Rep. 416. 
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Sampson, J. The insurance company issued and delivered to 
certain dwelling house situated in Ohio county, Ky., insuring the property 
against loss by fire between 12 o’clock noon on that date and 12 o'clock 
noon of September 14, 1920, in consideration of a premium of $34.55, 
divided into five equal installments of $6.91 each, the first of which was 
paid at the time the policy was issyed, and the others were to become 
due and be apyable on the Ist day of October of each succeeding year 
through the life of the policy. The second premium was not paid on the 
lst of October, in compliance with the contract, but it was paid about 
the 9th of that month by check sent to the New York office of the com- 
pany. The third premium of $6.91 due on October 1, 1917, was not 
paid when due, but a check for the proper amount, dated September 
26th, was received at the office of the company in New York on October 
15, 1917, credited to the account of Stratton, and deposited in the bank 
by the company on that date. A few days later the company received 
notice from Stratton that the house which the policy covered had 
been destroyed by fire on October 12th, which was three days before the 
premium was received at the office of the company. The company de- 
clined to pay the policy, $350, and Stratton instituted this action on the 
13th of February, 1918, to recover on the policy. A judgment having 
been entered in favor of Stratton, the company appeals. 

An agreed gtatement of facts is filed in lieu of evidence. By said 
statement it is agreed that the policy contains this provision: 

“And it is hereby agreed that, in case of nonpayment of any one of 
the installments herein named at maturity, this company shall not be 
liable for loss during such default, and the policy for which this note 
was given shall lapse until payment is made to this company in New 
York, or to its Western Department at Chicago, and in the event of such 
nonpayment the whole amount of installments earned, due and payable, 
and may be collected by law. The said policy may be canceled at any 
time by compliance with its provisions.” 


The note for $27.64, signed by Stratton, which was to cover the 
four deferred payments, of $6.91 each, on the premiums, contains this 
agreement: 

“I promise to pay to said company [appellant] or order, at their 
office in Chicago or New York, * * * twenty seven and 64/100 
dollars in installments, * * * and it is hereby agreed that, in case 
of nonpayment of any one of the installments herein named at maturity, 
this company shall not be liable for loss during such default, and the 
policy for which this note was given shall lapse until payment is made 
to this company in New York, or to its western department at Chicago, 
and in the event of such nonpayment the whole amount of installments 
remaining unpaid on said policy may be declared earned, due, and 
payable, and may be collected by law. The said policy may be canceled 
at any time by compliance with this provision.” 


The insurance company is defending upon the ground that the 
premium, $6.91, which was due October 1, 1917, was not paid at that time, 
nor received nor credited in the office of the company until October 15th, 
which wis three days after the fire occurred that destroyed the building 
insured; and it is insisted this caused the policy to lapse for nonpayment 
of the piemium, and the premium not being paid until after the fire, 
there wa: no property to be insured and the policy could not therefore 
be revived. - 

[1,21 Appellee Stratton insists that the policy was in full force at 
the time of the fire, and that such a provision in the policy as quoted 
above dves not cause the policy to lapse by nonpayment of the premium 
on the day fixed, but only renders such contract voidable at the option of 
the insurance company, and as this option of the company to render the 
policy inoperative was not exercised by the company before the happening 
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of the fire, it was too late to claim exemption from liability on account 
of the nonpayment of the premium. While it is alleged in the pleading 
of Stratton that the check for the premium due October 1, 1917, was 
made out and signed by him on the 26th of September, and duly posted 
to the company at its office in New York, the agreed statement of fact 
does not fully support this averment, the statement being: 

“That the third installment, due October 1, 1917, was not paid 
when due, but was paid by check dated September 26, 1917, and mailed 
to oe defendant company, and received and cashed by it on October 15, 
1917.” 


It will be noticed that the agreement goes only to the extent of 
showing that the check was dated September 26th, and does not show 
that it was mailed on that day. However, it shows that it was received 
and cashed in the office of the company on October 15th, which was some 
19 days later. From the date of other letters passing between the parties, 
we learn that it takes from 2 to 3 days for a letter to go from the post 
office address of Stratton to the office of the company in New York. It 
is interesting to note the absence of proof of the date the letter was 
posted by Stratton. However this may be, a payment by check of an 
overdue premium is not made, under contract similar to the one under 
consideration, until the check is received at the office of the company, 
cashed, and applied to the extinguishment of the premium note. Con- 
tinential Insurance Co. v. Hargrove, 131 Ky. 837, 116 S. W. 256. A fair 
construction of the clause of the policy and promissory note above 
quoted wculd give them this meaning: The insurance company shall not 
be liable for loss occurring after the premium on the policy becomes 
due and while it remains unpaid, and the policy shall be inoperative and 
its binding force suspended during such delinquency of the insured; 
but on the payment of the overdue premium and acceptance by the 
company the policy shall immediately revive and become effective, eo 
instante. 

Applving this construction to the facts before us, we are forced to 
the conclusion that Stratton through his neglect forfeited his rights 
under the policy sued on. Admitting that he posted the check to the 
company for the premium on October 11, 1917, as is his contention, it 
was not received at the office until the 15th of the month, which was after 
the fire. Had it been received at the company’s office on the 11th of 
October, 27 at any time before the fire actually occurred, and the com- 
pany had accepted the check in payment of the premium, and cashed 
the same, ‘t would have been bound upon the policy, because such accept- 
ance would have immediately revived the policy in favor of Stratton. 
At the time the premium was received and accepted at the office of the 
company in New York, the house had been destroyed by fire, and, as 
stated in the case of Continental Insurance Co. v. Hargrove, supra. 


“The contract was no longer executory, for, as the subject-matter 
{the house] had been destroyed, it was no longer possible for the in- 
surer to indemnify against the future loss, and there was nothing to 
support the undertaking in the policy to do so.” 


A revival of the contract of insurance can be operative only from 
the instant that it took effect, and the policy became rejuvenated and 
alive. It could not relate back, because a contract of insurance can only 
look forward, and never retrospectively. 

[3] Appellee, Stratton, relies upon the waiver by the company of 
the forfeiture clause of the policy. The waiver, he asserts, results from 
the company’s admitted acceptance of premiums paid by Stratton, he- 
fore the loss, but after maturity, without objection, in the years 1916 
and 1917, and a further fact that the company admits that it was its 
custom to send a notice to each policy holder 15 days before maturity of 
installments, and another notice 15 days after the maturity of each in- 
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stallment. The only deferred installment paid was the one due October 1, 
1916, and which was paid about the 9th of that month. True, an in- 
stallment was paid at the time the policy was issued. We are of opinion 
that a single prior instance of accomodation and indulgence granted by 
the company to Stratton on the payment of a premium is not sufficient 
to establish a custom of accepting installments after they are due. 
However this may be, it would have little or no effect upon the case 
at bar, under the construction, we have placed upon the contract em- 
braced in the note and policy. 

[4] By the terms of the policy and note, the insurance company had 
the right to retain the notes and to collect such part of them as equaled 
the earned premium to the date of the lapsing of the policy. The com- 
pany was, therefore, not under the necessity of returning the notes to 
Stratton before the policy became suspended in order to avoid liability. 
Stratton had contracted with the company that, in case he defaulted in 
the payment of a premium installment or allowed the installment to be- 
come overdue, the policy should become inoperative during such default 
on Stratton’s part, and we know of no principle of public policy that 
would prevent persons sui juris from entering into the binding obligation 
of this kind upon sufficient consideration. 

The unusual situation which the facts present makes this a hard 
case, but the neglect of Stratton alone is responsible for his loss. Under 
the agreed state of facts it appears that the judgment of the court, to 
whom both questions of fact and law were submitted, should have been 
for appellant company. The appeal prayed is granted, and the judgment 
is therefore reversed, for proceedings consistent with this opinion. 

Judgn.ent reversed. 


COTTINGHAM ert aL. v. NATIONAL MUT. CHURCH INS. CO. 
(No. 12147.)* 


(Supreme Court of Illinois.) 


2. INSURANCE—CONSTRUCTION OF AMBIGUOUS POLICY 
MOST FAVORABLE TO INSURED. 


An insurance contract to be interpreted and construed by the same 
rules as other mercantile contracts, and the principles governing such 
interpretaton and construction do not differ from those controlling 
in other contracts; but, where the insurance company leaves its design 
or meaning doubtful by the use of language that is not clear, a con- 
struction most favorable to the insured is adopted. 


(For cther cases, see Insurance, Dec. Dig. § 146[1, 3].) 


5. INSURANCE—PRELIMINARY CONTRACT FOR INSURANCE 
SUFFICIENT. 


A preliminary contract of insurance is sufficient, if one of the parties 
proposes to be insured and the other party agrees to insure, and the 
subject, the period, the amount, and the rate of insurance are ascertained 
or underctood, and the premium paid, if demanded; but it is not neces- 
sary that all the details of the contract as finally expressed in the 
written policy should be be specified, it being Presumed that the parties 


® Decision, rendered, “Oct. 27, 1919. Rehearing denied, Dec. 3, 1919, 
124 N, FE. Rep. 822 
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contemplate such form of policy containing such conditions and limitations 
as are usual in such case, or have been used before between the parties. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


6. INSURANCE—WHEN PRELIMINARY CONTRACT COMPLETE 


When an insurer makes a definite proposition to the insured to in- 
sure property, a preliminary contract of insurance is complete and bind- 
ing when the insured unconditionally accepts the proposition by letter, 
duly mailed and stamped and properly addressed to the insured, and the 
insurer is liable where a fire occurs between the depositing of the letter 
in the mail and the arrival of such letter at its destination. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


7. INSURANCE—PRELIMINARY CONTRACTS ONLY PARTLY 
IN WRITING SUFFICIENT. 
A preliminary contract of insurance may be enforced, although 
partly in writing and partly in parol. 
(For other cases, see Insurance, Dec. Dig. § 128(1). 


8. INSURANCE — DEFINITENESS OF PRELIMINARY CON- 

TRACT. 

Where the rate is stated to be a reasonable rate, to be finally de- 
termined when the necessary facts are ascertained, or what certain other 
companies charge for similar insurance, or for a certain amount less 
than such companies charge, the rate is sufficiently definite to make a 
binding preliminary contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 128(1). 


9. INSURANCE—ACCEPTANCE OF OFFER OF INSURER SUF- 

FICIENTLY DEFINITE. 

Where insurer agreed by letter to insure a church and parsonage for 
a certain amount, a letter in reply, accepting the offer and stating that 
the church was worth $40,000 and the parsonage $8,000, and insurance 
should be placed in that proportion, was sufficiently definite as to how 
the insurance was to be placed, and constituted the completion of a 
binding contract; correspondence between the parties showing that it 
was a matter of indifference to the insurer as to the amounts to be 
placed on the church and parsonage. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


10. INSURANCE—INTEREST RECOVERABLE ON AMOUNT OF 

POLICY. 

Where a preliminary contract of insurance did not fix definitely 
when the insurance was to be paid, interest could not be recovered on , 
the amouit of damage by fire from the date of the fire; insured in such 
case being only entitled to recover interest after a reasonable time has 
elapsed for paying the insurance, unless it be shown that the usual pro- 
visions of the insurer’s policies provide that interest be paid from date 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Appellate Court, First District, on Appeal from Circuit 
Court, Cook County; David F. Matchett, Judge. 

Action by A. J. C. Cottingham and others against the National 
Mutual Church Insurance Company. From a judgment of the Appellate 
Court (209 Ill. App. 557), reducing a judgment for plaintiffs, the de- 
fendant brings certiorari, and errors and cross-errors are assigned. 
Affirmed. 
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N. M. Jones, of Chicago (Samuel A. Harper, of Chicago, of counsel), 
for plaintiff in error. 
. T. Alden, C. R. Latham, and H. P. Young, all of Chicago 
(Charles Martin, of Chicago, of counsel), for defendants in error. 


FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. 
WEINBERG et at.* 


(Munic-pal Court of City of New York, Borough of Manhattan, 
First District.) 


INSURANCE—EFFECT OF RELEASE BY INSURED ON IN- 

SURER'S RIGHT TO SUBROGATION. 

A gereral release by a tenant to his landlord for damages sustained 
by the tenant because of a sprinkler leakage covered by insurance held 
to bar the insurer’s claim of subrogation under its policy, and to con- 
stitute a violation thereof by the insured tenant. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Action by the Franklin Fire Insurance Company of Philadelphia 
against Emanuel Weinberg and another to recover payments made by it 
to defendants under a policy of insurance. Judgment for plaintiff. 


Goldstein & Goldstein, of New York City (David Goldstein and 
Alex Davis, both of New York City, of counsel), for plaintiff. 
Joseph J. Jacobs, of New York City, for defendants. 


* Decision rendered, Aug., 1919. 178 N. Y. Supp. 539. 


GOLDBERG v. SIGEL er aL.* 
(Supreme Court of Wisconsin.) 


1, INSURANCE—KNOWLEDGE OF BY-LAWS OF MUTUAL IN- 

SURANCE COMPANY. 

Under St. 1917, §§ 1927 and 1933, providing for the organization of 
town mutual fire insurance companies, and making every policy holder 
a member, an applicant for insurance, who held other insurance and was 
therefore a member, was charged with knowledge of by-laws fixing the 
conditions of insurance. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


2. INSURANCE—WHEN LIABILITY OF MUTUAL INSURANCE 
ATTACHES. 
Und:r a by-law of a mutual insurance company, providing that it 
should be liable for losses occurring after the application was received 


* Decision rendered, Nov. 4, 1919. 174 N. W. Rep. 558. 
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by the secretary until its rejection, it was not liable for a loss before the 
application reached the secretary. 


(For cther cases, see Insurance, Dec. Dig. § 130[4].) 


3. INSURANCE—LIABILITY ON ORAL CONTRACTS WITH 

AGENT. 

A by-law of a mutual insurance company, requiring the application to 
reach the secretary before liability should attach, prevented any liability 
on the soliciting agent’s oral contract of insurance, made with an appli- 
cant, who was already a member by reason of other insurance. 


(For cther. cases, see Insurance, Dec. Dig. § 131[1].) 


4. INSURANCE—WHEN LIABILITY ATTACHES. 


St. 1917, § 1933, requiring the applicant at the time of effecting in- 
surance with a mutual company to pay such sums as may be required 
by the rvles or by-laws, does not make the insurance effective at that 
time, contrary to a by-law making it effective from the secretary's re- 
ceipt of the application. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


5. INSURANCE—NO LIABILITY ATTACHES ON VIOLATION OF 

BY-LAWS. 

The tond of an agent of a mutual insurance company, reciting that 
he is appointed to solicit and write insurance, but further providing that 
he shall not solicit or accept insurance except in accordance with the 
by-laws, does not authorize him to make the insurance effective from 
the date of the application, contrary to the by-laws. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

Appeal from Circuit Court, Wood County; Byron B. Park, Judge. 


Action by William Goldberg against Seneca Sigel and another. From 
a judgment of non-suit, plaintiff appeals. Affirmed. 


W. E. Whelan, of Grand Rapids, for appellant. 
Goggins, Brezeau & Goggins, of Stevens Point, for respondents. 
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ACCIDENT AND HEALTH. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


ABENDROTH 
v. 
FIDELITY & DEPOSIT CO. OF MARYLAND. : (No. 9974.)* 


1. INSURANCE—EVIDENCE OF ACCIDENTAL INJURY. 


In action on accident policy, alleged accident being a fall on the 
sidewalk causing death of assured, held there was evidence from which 
the jury might have found that there was an “accidental injury,” and 
that the court erred in directing verdict of defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Hamilton County; Ernest E. Cloe, Judge. 

Action by Mrs. Willie Abendroth against the Fidelity & Deposit 
Company of Maryland. Directed verdict for defendant, judgment ac- 
cordingly and plaintiff appeals. Reversed, with instructions. 


Guilford A. Deitch and Frank G. West, both of Indianapolis, and 
Gentry & Campbell, of Noblesville, for appellant. 
Baker & Daniels and Ralph K. Kane, all of Indianapolis, for appellee. 


Nicnots, P. J. This was an action by the appellant against the ap- 
pellee, to recover on a policy of accident insurance issued by the appellee 
to the appellant’s husband, Dr. Frantz Abendroth, who died March .23, 
1913, from injuries alleged by appellant to have been received on the 
afternoon of March 1, 1913; there being no eyewitness to the alleged 
accident, after issues were: formed, there was a trial by jury, at which 
trial, at the close of appellant’s evidence, the court directed the jury to 
return a verdict for appellee, which was done, and the judgment was 
rendered accordingly. After a motion for a new trial, which was over- 
ruled, this appeal. The only error assigned is the action of the court in 
overruling the motion for a new trial. The motion specifies as error 
the action of the court in directing the verdict; also the action of the 
court in excluding certain statements made by the assured in his home 
and in the presence of his wife, soon after the alleged accident, herein- 
after mentioned. 

In addition to averments as to the issuance of the policy and notice 
of the death of the assured, the complaint avers that: 


“On the afternoon of March 1, 1913, at or about the hour of 6 p. m.,, 
the said Dr. Franz Abendroth fell, striking his abdomen heavily upon 
the pavement, street, or some other object, and that plaintiff alleges the 
fact to be that the said Dr. Franz Abendroth slipped on the snow or ice 
or some other object, or stumbled and fell heavily on the street or side- 
walk, striking his abdomen, arms, and knees on the street, sidewalk, or 
some other object; that said fall was wholly without intention or design 
on the part of the said Dr. Franz Abendroth, but was wholly accidental ; 
that as the result of said accident or fall, and directly, independently, 


* Decision rendered, , Oct. 30, 1 1919. 124 N. E. Rep. 714. 
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and exclusively of all other causes, the said Dr. Franz. Abendroth died 
on March 23, 1913. as aforesaid.” 


[1] In addition to Exhibits 1 to 10, inclusive, which included the 
policy sued on, it appears by the evidence that up to the time assured left 
home on the morning of March 1, 1913, he was in apparently perfect 
health. There was never any complaint from him. He made no com- 
plaint as to feeling ill on the morning of March Ist. He was a hearty 
eater and of a pleasant disposition, and after the meals he would usually 
sit with the family and read or play games. He never became intoxicated. 
At noon time March Ist, and as late as 3 o’clock in the afternoon, there 
was no indication of pain or distress in his voice. He arrived home be- 
tween 5 and 6 that afternoon, all drawn over, pale and with his face 
drawn with pain. His overcoat was all covered with mud, and one of 
the buttons was gone, with part of the cloth torn out with it, and there 
were spots of blood on one leg of his drawers, below the knee. The 
bundles which he carried were muddy and damp. He first came into 
the kitchen, and then went out into the sitting room. He had his hand 
right upon his stomach, and at times was groaning. On going into the 
sitting room he lay down on a couch. He was then suffering greatly. 
He went to the supper table, but drank only a few sips of coffee, and 
then lay down again. He usually ate a hearty evening meal. He lay 
on his side, and was breathing as though it were an effort for him to 
get his breath. He would very seldom lie down, and his position was 
not natural at this time. While on the couch, he was groaning and 
holding himself. He often would hit himself over the region of the 
stomach. On the following morning, his appetite was very light, com- 
pared to what it had previously been. During Sunday, he was lying 
around the greater part of the day. His face was drawn in pain, and he 
would gruan out enough to show that he was in pain.. He did not eat 
well -Morcay, and left off smoking cigars. On Monday he still con- 
tinued to strike himself and take a long breath, and would groan once in 
a while. From March Ist to March 11th, he retired very much earlier 
than had been his usual habit, and his appetite during that time was not 
good. All between March Ist and March 11, he continually went down. 
It was necessary to work with him all night on the 11th. During that 
night, he was in very much agony, and was always holding his hands on 
his stomach. He was a practicing physician, and attended himself from 
March Ist to March 11th. On March 11th, he had a plaster across his 
stomach, and was very much swollen. It was his upper stomach. On 
the night of March llth, a doctor was called. There was extreme 
vomiting during the night. On the morning of the 12th he was taken to 
the hospital, and before the ambulance came he was screaming, and 
nothing could be done with him. An operation was performed on the 
12th. The incision was slightly above the navel. When the incision was 
made, his abdomen was very much swollen, and when the doctor made 
the cut, it was very much ag if a baloon had burst. Blood gushed out 
all over everything, a black watery blood. There was almost a half 
gallon. Death came eight days later. 

{2, 3] In addition to this evidence, three physicians testified as 
experts, in answer to a hypothetical question, that in their opinion, Dr. 
Abendroth’s condition and subsequent death resulted from some extern- 
al violence, some injury. The hypothetical question propounded to 
these physicians contained some facts pertaining to discoveries at the 
operation performed on Dr. Abendroth, gleaned from the attending 
physician’s certificate attached to the proof of loss, which, being ex- 
parte,were only competent for the purpose of showing a compliance 
with the terms of the policy. Such certificate was not competent 
against the appellee to prove any facts therein. 25 Cyc. 941. Such 
facts, therefore, unless otherwise proven, should not have been included 
in the hypothetical question. But, omitting these facts from the hypo- 
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thetical question, there were still left therein other facts to the same 
effect, given by nonexpert witnesses, who were present at the time 
of the operation, upon which the expert witnesses might well have 
based their answers. The weight to be given to the hypothetical ques- 
tions and answers was for the jury. Taylor v. Taylor, 174 Ind. 670, 
93 N. E. 9, 12. There certainly was some evidence from which the 
jury might have found that there was an accidental injury, and we 
so hold. As to its sufficiency, the jury must determine. Baker v. 
Bundy, 55 Ind. App. 272, 103 N. E. 668; Thompson v. Mich. Mut. Life 
Ins. Cot, 56 Ind. App. 502, 105 N. E. 780; Wagner v. Weyhe, 164 Ind. 
177, 73 N. E. 89; Budde v. Travelers’ Benefit Ass’n (Iowa) 169 N. W. 
766; Continental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N. E. 824; 
Wilkinson v. AZtna Life Ins. Co., 240 Ill. 205, 88 N. E. 550, 25 L. R. 
A. (N. S.) 1256, 130 Am. St. Rep. 269; Goodes v. Order of U. T. C., 
174 Mo. App. 330, 156 S. W. 995; McCormack v. Illinois Commercial 
Ass’n, 159 Fed. 114, 86 C. C. A. 304; Greenlee v. Kansas City Casualty 
Co., 192 Mo. App. 303, 182 S. W. 138; Order of U. T. C. v. Simpson 
(Tex. Civ. App.) 177 S. W. 169; McEwen v. Occidental Life Ins. 
Co., 20 Cal. App. 477, 129 Pac. 598; Fenton v. Iowa State Traveling 
Men’s Acs’n, 139 Iowa, 166, 117 N. W. 251; Caldwell v. Iowa State 
Traveling Men’s Ass’n, 156 Iowa, 327, 136 N. W. 678; General Acc. 
& Life Assur. Corp. v. Meredith, 141 Ky. 92, 132 S. W. 191. 

[4] Upon entering his home on the evening of March 1, 1913, 
how long after the accident it is impossible to tell, Dr. Abendroth 
said, “I fell,” and afterwards, “I hurt myself,” and again that he 
was considerably shaken up. These expressions were offered in 
evidence, but on objection of appellee they were excluded, and upon 
this ruling appellant predicates ‘error. There is much discussion 
as to the admissibility of this character of evidence, but we think that 
the weight of authorities is against its admissibility. The case of 
Parker vy. State, 136 Ind. 284, 35 N. E. 1105, cited by the appellant, 
decides the question against the appellant. We hold that such ex- 
pressions ire not expressions of pain, or a part of the res geste. They 
were merely narrative of past facts, and not admissible. 

For error of the court in directing the verdict, the judgment is 
reversed, with instructions to the trial court to grant a new trial. 


a, 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


MASSACHUSETTS BONDING & INS. CO. 
v. 


FREE (No. 10036.)* 


1. INSURANCE—SUFFICIENCY OF ALLEGATION AS TO CAUSE 

OF DEATH. 

In an action on an accident policy, the allegation that insured, while 
at work was poisoned by the accidental, involuntary, and unconscious 
inhalation of sewer gas, which poisoned his system so that he died, 
was sufficicnt to withstand demurrer on the ground that it did not show 
that death resulted solely from such cause. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


* Decision rendered, Oct. 31, 1919. 124 N. E, Rep. 716, 
Vol. LV—3. 
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3. INSURANCE—MATTERS PROVABLE UNDER GENERAL DE- 
NIAL. ‘ 
In an action on an accident policy, other cause or contributing 
causes thar. those pleaded of insured’s death, and the alleged fact that 
insured willfully inhaled the sewer gas which caused his death, were 
provable under the general denial. 


(For other cases, see Master and Seryant, Dec. Dig. § 645[3].) 


from Superior Court, Marion County; V. G. Clifford, 
Judge. . 
Action by Mary A. Free against the Massachusetts Bonding & 
Insurance Company. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 


G. R. Estabrook, of Indianapolis, for appellant. . , 
N. E. Carter and Pliny W. Bartholomew, both of Indianapolis, 
for appellee. 


Nicuots, P. J. This action, in the Marion superior court, was 
by the appellee against the appellant upon an insurance policy issued 
to Addison Free, and naming the appellee, who was the wife of the 
assured, as_ beneficiary. 

It is averred in the complaint that the said Addison Free, while 
at work in Indianapolis, Marion County, Ind., was poisoned by the 
accidental, involuntary, and unconscious inhalation of sewer gas, which 
poisoned his system to such an extent that he died from the same 
on the 27th day of August, 1915. 

[1, 2] The complaint is challenged by demurrer, for the reason 


that it does not show that the death in question resulted solely from 
the involuntary and unconscious inhalation of sewer gas. The policy, 
which is made a part of the complaint by exhibit, provides that— 


“If loss of life of the insured shall * * * result solely from 


* * * the involuntary and unconscious inhalation of gas or other 


poisonous vapor, the company will pay in lieu of all other indemnity, 
the origina] principal sum.” 

The allegation of the complaint is sufficient to withstand the de- 
murrer, but if it were not, the statement in the policy controls and 
aids it, thereby rendering it sufficient. The demurrer was properly 
overruled. Bayless v. Glenn, 72 Ind. 5; Reynolds v. L. N. & C. Ry. Co. 
143 Ind. 621, 40 N. E. 410; Huber Mfg. Co. v,Wagner, 167 Ind. 98, 
78 N. E. 329 

{3, 4] The appellant filed an answer to the complaint, in eight 
paragraphs, the first of which was a general denial. The appellee 
filed a demurrer for want of facts to each the second, third, fifth, 
and sixth paragraphs of said answer, which was sustained to each of 
said paragraphs, and the appellant complains of this ruling of the 
court as error. The second,, third, and fifth paragraphs of said 
answer each aver another cause, or contributing cause, of the insured’s 
death, and the sixth paragraph avers that the insured knowingly in- 
haled the sewer gas. Such facts, so far as material, were provable 
under the general denial; hence the demurrer to each of the paragraphs 
alleging them was properly sustained. Lehman v. City of Goshen, 
178 Ind. 54, 98 N. E. 1, 710. 

[5-7] Appellant contends that the evidence is not sufficient to sus- 
tain the verdict, that the verdict is contrary to law, and that the damages 
are excessive. The verdict of the jury finds every material fact averred 
in the complaint in favor of the plaintiff, and there is evidence to 
sustain such finding, including the amount of recovery. This court 
will not weigh the evidence. Appellant has given no reason why 





A. & H.] Massachusetts Bonding & Ins. Co. v. Free 35 


the verdict is contrary to the principles of law as applied to facts 
found by the jury, and we see none. Appellant’s motion, at the 
close of the evidence, to direct a verdict, was properly overruled. To 
have ruled otherwise would have been a clear invasion of the province 
of the jury, as there was evidence upon each material allegation of the 
complaint. A peremptory ingtruction should not be given, except 
where there is total failure of evidence and inference upon an essential 
matter, and the court must accept as true all the evidence and inferences 
against the one making the motion. Mattews v. Myers, 115 N. E. 
959. See, also, Abendroth v. Fidelity & Deposit Co., decided at this 
term, 124 N. E. —. In this connection appellant challenges the applica- 
tion of the insured, which was read in evidence as a part of the policy 
without oljection by the appellant, because of a discrepancy in its 
date ana that of the policy, the application being dated June 1, 1914, 
while the policy is dated May 29, 1914. It is provided in the policy, 
however, that it) is “issued in consideration of the policy fee of $3.00 
and of the application, a copy of which is indorsed hereon and made 
a part ot this policy,” and again, that “this policy includes the in- 
dorsement and attached papers, if any, and contains the entire contract 
of insurance.” These provisions, together with the fact that the 
application was read in evidence as a part of the policy without ob- 
jection on the part of the appellant, leaves this court without a doubt 
that the application read in evidence, and which contained the name 
of appellee as beneficiary, was the application upon which the policy 
was issued, notwithstanding the discrepancy in the dates. 

It is provided in the policy that, “In the event of death * * * 
due partly to ‘such injury, and partly to disease or bodily infirmity, 
or resulting directly or indirectly from * * * voluntary exposure to 
unnecessary danger, * * * the company’s liability shall be one-fourth 
of the amount that would otherwise be payable under this policy.” At 
the close of the evidence, and after the court had overruled the motion 
to direct a verdict for the appellant, appellant filed a motion to instruct 
the jury to return a verdict for the appellant in the sum of $125, being 
one-fourth of the amount of the policy, with interest from date of denial 
of liability. There was evidence that other diseases and infirmities 
with which the insured was afflicted were the result of the sewer gas 
poison rather than contributing concurrent causes. There was also 
evidence that the exposure to sewer gas poison was involuntary. The 
motion was properly overruled, for the same reason as given for 
the above ruling on motion to direct a verdict for the appellant. 

(8, 9] After a proper objection by appellant which was overruled, 
appellee was permitted to state in answer to ‘a question propounded 
to her thut her husband said to her that he had to pull a sewer gas 
plug ani got sewer gas. This conversation was after the insured 
had gone home, a distance of about three miles from the place of the 
accident, and eight or ten hours thereafter. Such statement was not 
a part of the res geste, and it was error to admit it. P..C. & St. L. 
R. R. Co. v. Wright, 80 Ind. 82; Golibart v. Sullivan, 30 Ind. App. 428, 
66 N. E. 188; Abendroth v. Fidelity & Deposit.Co., supra. The er- 
ror, however, is harmless, for the reason that the appellee later answered 
a similar question to the same effect without objection by appellant. 
Further, other evidence was introduced, without objection, to the effect 
that the insured’s injuries were by sewer gas. The admission of im- 
proper evidence of a fact is harmless, when the verdict is supported 
by other sufficient evidence. 1 Ind. Digest 705. 

There is no reversible error, and the judgment is affirmed. 
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SUPREME COURT OF IOWA. 


MARTIN 
v. 


INTERSTATE BUSINESS MEN’S ACC. ASS’N. (No. 32910.) )* 


3. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW DEATH 
BY “ACCIDENTAL MEANS.” 


Where insured, who was employed to select and separate unmarket- 
able for marketable oranges, ate three of them, resulting in gastri- 
tis, which shortly caused his death, the death was not by “accidental 
means,” within the provisions of the policy, although the result was 
accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


Appeal from District Court, Polk County; Thomas J. Guthrie, 
Judge. 

Action on an accident policy. Verdict directed for the defendant. 
Plaintiff appeals. Opinion states the facts. Affirmed. 


Wm. G. Clark and F. L. Groesbeck, both of Des Moines, for ap- 
pellant. z 
Robert M. Haines, of Des Moines, for appellee. 


Gaynor, J. The defendant is a mutual benefit life and accident 
association. On the 22d day of October, 1917, it issued to one John 
G. Martin a certificate of membership bearing date October 22, 1917, 
whereby it undertook and promised to pay to the beneficiary therein 
named the sum of $5,000 upon the death of said Martin, but only in 
the event death was caused by accidental means. The plaintiff is the 
beneficiary named therein, and brings this action to recover the amount 
therein provided under the terms of the certificate. 

John G. Martin died on or about March: 2, 1918. It is claimed 
that his death was caused by accidental means. The only question 
presented here is whether or not he came to his death by accidental 
means.. The plaintiff in her petition states her claim in the fol- 
lowing language: 

“The death of decedent was accidentally caused by reason of cer- 
tain food taken by the decedent into his stomach while absent from 
home, which food was accidentally, and without the knowledge of the 
decedent, of an unwholesome and dangerous character, whereby with- 
out intent on decedent’s part, or on the part of the person serving the 
same, said food accidentally caused decedent’s stomach and bowls and 
the contents thereof to become fermented, and caused a violent fermen- 
tation and infection of decedent's bowels, whereby a violent retching 
of the stomach and bowels ensued, and a foul and dangerous condition of 
the bowels was so caused, whereby decedent suffered great and danger- 
ous pain, and his system became infected and foul and dangerously 
inflamed: thus and thereby decedent’s death shortly thereafter resulted, 
and was caused by reason of the facts hereinbefore stated.” 


*Decision rendered, Nov. 15, 1919. 174 N. W. Rep. 577. 
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The defendant admits that the death of the insured was caused 
by reason of food eaten by him and fermentation in his stomach from 
some cause unkown, but denies that the death was from accidental 
means. <A jury was impaneled to try the cause. At the conclusion of 
the evidence the court directed a verdict for the defendant, and plain- 
tiff appeals. 

[1, 2! In the trial of the cause the plaintiff offered certain evi- 
dence to which the defendant objected. Thereupon the court retired 
to a private room, out of hearing of the jury, and received the evidence 
to which objection was urged. After the evidence was given and taken 
down by the shorthand reporter, the court ruled that it was not competent 
evidence to be heard by the jury in the trial of the cause. This evidence 
was all preserved, and is now in the record before us. In the de- 
termination of this case we will consider all the competent evidence of- 
fered, as well as that received, although we are of the opinion that 
the court erred in its ruling on some of the evidence offered, and that 
it should have been admitted. But since the case did not go to the 
jury, ani since the court heard all the evidence and made its ruling 
directing a verdict for the defendant, we will treat the evidence as 
all before this court. If, after giving to all the evidence its fullest 
consideration, and indulging in all reasonable inferences that could 
be drawn legitimately therefrom, we find that no verdict for the plain- 
tiff, based upon that evidence, would be permitted to stand, we will 
not reverse the case for the error committed in its exclusion, although 
we find affirmatively it was competent and should be admitted. While 
prejudice is presumed from the exclusion of competent and material 
testimony in the trial of the cause, and while we ordinarily assume 
prejudice from erroneous rulings against the complaining party, yet 
when we find from the record that, had the error not been committed, 
the result must have been the same, we cannot’say that the error pre- 
a ny substantial rights of the party against whom it was com- 
mitted. 


If ali the evidence offered and rejected, taken with all the evi- 
dence received, does not make a case for the jury, it would be idle to 
reverse the case for the error committed in refusing it. This is cer- 
tain: That, if admitted, it would not have entitled the plaintiff to the 
relief prayed for. So in the determination of this case we will take 
all the evidence now in the record before us, that which was rejected 
by the court, as well as that received by the court, and determine there- 
from whether or not the insured came to his death by accidental means, 
or rather whether the showing upon this point is such that the jury 
could have so found, ter carefully and honestly and _ intelligently 
considering the same. or a definition of accident and accidental 
death approved by this court see Carnes v. I. S. T. M. A., 106 Iowa, 
285, 76 N. W. 683, 68 Am. St. Rep. 306, and Hanley v. Fidelity Gas 
Co., 180 Towa, 823, and pages following, 161 N. W. 114, and cases there- 
in cited. 

[3] This brings us to a consideration of the evidence before us. 
The deceased, on the day when it is claimed the accident occurred which 
produced his death, was in the employ of one Zaun & Zaun, merchants 
in the city of Des Moines. About 10 o’clock on the morning of the 
lst of March, 1918 he was engaged in sorting oranges, separating those 
which were marketable from those which were not marketable. He 
ate three cranges just prior to that time. Whether he ate the market- 
able or unmarketable oranges does not appear. His business was to 
note and separate the good from the bad. The oranges which he ate 
were selected by him from the entire body of oranges in his charge. 
There is no direct evidence that any of the oranges were unwholesome 
or unfit for food, except this:: After he had eaten these three oranges, 
he called his brother-in-law, who was working in the same building, 
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to him werd gave him two oranges selected from the pile and said: 
“Take these and put them away for your lunch at noon.” The brother- 
in-law testifies that the oranges handed to him were very large, with 
a very small part affected; that he cut one and cut out the affected 
part, and then tasted it. It seemed to be bitter, and so he threw it 
away. '!t is apparent that, since deceased was charged with the duty 
of selecting and separating the unmarketable oranges from the market- 
able ones, he had a discriminating judgment upon this point. We may 
assume, from the fact that he was charged with the duty of separating 
the good from the bad, that there were some of the oranges that were 
not marketable. At least the jury could have found this. It would 
be a legitimate inference from the facts shown. However, the only 
direct- evidence that any of the oranges in his charge were affected is 
the evidence of the brother-in-law touching the oranges handed to 
him. These oranges tasted bitter and had a small part affected. At 
the time the oranges were handed to his brother-in-law, deceased said 
that many of the oranges he was sorting had a green speck on them, 
and that would make them unsalable; but there is no evidence that the 
oranges eaten by deceased were spotted and specked, or that they were 
not sound oranges. 

On the morning of the day that- he ate these oranges the testimony 
shows that deceased was in good health. He returned to his home in 
the evening and complained of being bloated, and his stomach was dis- 
tended, and he was unable to eat much, if any, supper. After supper 
he laid upon’ the lounge and loosened his belt, and his stomach ap- 
peared to be bloated. . He said he did not feel well; that his stomach 
was all knocked out; that his condition was due to something he had 
eaten. He continued to get worse, and died about 2 o'clock the next 
day. The evidence further disclosed that it was the custom of the 
plaintiff +. eat a very light breakfast; that his heartiest meal was the 
noonday meal; that because of having eaten a light breakfast; he was 
always more or less hungry about 10 o'clock in the morning; that it 
was his custom then to “mince around the store,” to eat fruit or cakes, 
or something like that. Whether he did “mince around the store” on 
that day, or whether he ate his noonday meal, this record does not 
disclose. He died of acute indigestion or what is known in medical 
science as acute gastritis. After he returned home on this evening, 
in the condition hereinbefore recited, he was given an injection, and the 
stool that passed was examined by a doctor called to attend him. The 
evidence shows, that there were pieces of oranges in it undigested; that 
the stool exhaled a good deal of odor, and that gas was emitted; that 
the stool was green and yellow. The doctor says that, froin the stool, 
it was his judgment that some putrefaction was going on in conection 
with the digestive process, or it would not have emitted the offensive 
odor; that the undigested orange would make the trouble from which 
deceased was suffering; that he did not find anything else that would 
produce the trouble in the stomach, except the undigested orange. Since 
the doctor’s testimony has direct bearing upon the conclusion which 
must be reached in this case, we set out his testimony practically in full: 


“T didn’t find anything else that would account for the trouble in 
the bowels, except the undigested orange. I think that he had acute 
infection frum food he had taken in the shape of oranges, and I think 
that was the probable cause of his death. I think that the illness itself 
was probably caused by infected oranges. My opinion is that the 
undigested character of the orange indicated that it had been the cause 
of fermentation and ‘bloating in the man’s bowels. It is my opinion 
from the stool and the apparent undigested character of the orange, 
that this caused fermentation and bloating. I base this opinion upon 
the fact of the odor, aad the stool showing undigested orange. 1 
found nothing, in connection with the stool and the history of the case, 
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that, in my judgment, would explain the condition in which I found 
Martin, ard his death, except the orange there was in the stool, and 
the cond.tion of the orange as found in the stool. There is nothing 
else that 1 discovered that would explain this condition. - My profes- 
sional opinion is that it was caused by something he had eaten. He died 
of acute indigestion. This might happen to anybody.” 


He was asked this question on cross-examination: 


“You can’t tell what caused the indigestion, can you? A. From 
the condit‘on we found there, we think we know what caused it, when 
we found the orange in the stool. I thought it was from eating the 
orange. Q. If the orange were perfectly good, the stomach might be 
in such condition that he could not digest it? A. Yes. Q. From 
natural conditions, that is true, isn’t it? A. It is true. It is true of 
all food---that you may take perfectly wholesome food, and on account 
of the condition of the stomach not digest it. That is true. Q. Do 
you know anything about the reason why these oranges did not digest? 
A. No, sir. I don’t think anybody could tell what kept these oranges 
from digesting. Q. When food is taken, into the stomach and fails to 
digest, it does ferment, doesn’t it? A. Asa rule it does. If you don’t 
get digestion, you get fermentation to a certain extent. You might 
get undigested food and all that in the bowels; but you ought not to 
get the odor, the terribly offensive odor, like this was. You might 
get some odor. Q. Now, the oranges may have been perfectly whole- 
some, and it may have been something else that developed indigestion; 
in the stomach: isn’t that true? A. It might be possible. Q. If he 
had eaten other food that. was improper or unwholesome, that would 
prevent digestion of the oranges? A. It would set up some disturbance. 
All I can say is that this man died of the disease known as acute indi- 
gestion or gastritis. That might be caused by a number of things, and 
a great many things. Q. You don’t know. for the life of you, what 
caused it in this case, do you? <A. Well, I have my reasons for think- 
ing I know what caused it. Q. You think the failure of the oranges 
to digest caused it? A. Well, you say where you get oranges, pieces 
in it like that, you might have frozen oranges. I couldn’t say what 
caused these oranges to fail to properly digest. The condition of the 
stomach might have caused it; but it wouldn’t cause the terrible odor in 
the bowels It might cause acute indigestion. The odor was simply 
the effect of a condition peculiar to indigestion. His death was due to 
acute gastritis. The probable cause, in my opinion, of the condition, 
was the oranges. If a man was perfectly healthy before he ate the 
oranges, you would look for something in the oranges that was wrong, 
that caused the acute gastritis. Occasionally you might find gastritis in 
a perfectly healthy man, but you would probably not, unless there was 
some unwholesome condition in the food.” 


He was asked this question on recross-examination : 


“A perfectly healthy man, who ate wholesome food, might have 
gastritis? A. Yes, sir; cholara morbus from eating apples is a very 
frequent occurrence, and this is what this man had in a general way.” 


Redirect: 


“Q. You don’t frequently find cholera morbus from eating perfectly 
wholesome ripe apples, not infected in any way? A. If they were per- 
fectly all right, you wouldn’t find that they would. You would not ex- 
pect that. That is my experience.” 


The jury could find therefore, from this record that some of the 
oranges from which deceased selected the oranges that he ate were 
spotted or specked, had green spots, and that some of the oranges tasted 
bitter. Whether plaintiff selected for his own consumption the spotted 
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and specked oranges does not appear. It does appear, however, from his 
own statements, that the oranges that he ate were not bitter, as were the 
oranges given his brother-in-law, for the brother-in-law testifies that in 
the evening he told deceased that he had not eaten the oranges that were 
handed him; that he threw them away, because he found them bitter to 
the taste. The deceased replied that the oranges that he ate tasted all 
right. The record presents the situation: The deceased had before him, 
when he selected the three oranges which he ate, a quantity of oranges, 
some of which were specked and spotted, and some of which tasted bitter. 
He selected from the quantity of oranges before him three, and ate them. 
His sele :tion was made with knowledge of the fact that some of the 
oranges were marketable and some of them were not; that some had 
green sputs and specks and some had not. There was nothing accidental 
about the selection. It was open to him to to make a choice from the 
oranges before him, and he made his selection with the knowledge of the 
then condition of the oranges.’ His choice between the good or the 
affected oranges was voluntary. If he chose the good oranges, and ate 
them, ani they failed to digest, and gastritis resulted, it cannot be said 
that the means which caused acute gastritis were accidental. If he 
voluntarily chose to eat affected oranges, and they failed to digest, it 
cannot be said that the means that caused the gastritis, were accidental. 
The consequences that followed the eating might not have been an- 
ticipated cr intentional, but the thing done was intentionally done. 

If the jury could have found from this record that the deceased 
voluntarily selected, from the oranges before him, affected oranges and 
ate them, knowing they were affected, and they produced the ill con- 
sequences that followed the eating, it must find that he ate, then, what 
‘Fe intended to eat, but misjudged the effect. If we say that he ate affected 
oranges, we must also say that they were selected for consumption vol- 
untarily and intentionally, for this is the only inference to be drawn 
from the record. It cannot be said that either the selection or the con- 
sumption was accidental. The consequences that followed may not have 
been foreseen, and probably were not foreseen. So, if we should say that 
the jury might assume that he selected affected oranges, and ate them, and 
they failed to digest, and gastritis set in, the jury could simply say the 
result was accidental, but not the means. The record fails to show 
that there was any deleterious substance in the oranges, hidden from the 
deceased, which operating upon the system, produced the disease of 
which he died. He voluntarily ate the oranges, the oranges failed to 
digest, gastritis set in, and he died from that disease. The thing which 
caused the disease came into his system through his own volition, after 
an opportunity for an intelligent selection from the oranges before him 
those wh'ch he would constme. The record shows that his choice was 
with a full knowledge of the character of the oranges which he was 
about to eat. 

We think this case comes within the rule laid down in Carnes v. I. S. 
T. M. A., supra, and is governed by that. Nothing was taken into his 
stomach which was not voluntarily taken. The effect of the thing 
voluntarily taken was what caused his death. The result was accidental, 
but not the means. The burden was on plaintiff to show that the means 
were accidental; that it came within the provisions of the policy, which 
provides: 


“Blood poison and disease by an injury effected by accidental 
means shall be covered by this certificate whenever the blood poison- 
ing is effected at the time of the accident, and as a part thereof and 
whenever the disease is a result of a direct injury to the organ affected 
thereby.” 

As said. before, the defendant died from gastritis, which is caused 
by the failure of food to properly digest in the stomach. To come 
within the policy the injury to the stomach must be traceable to 
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means which were purely accidental, and the disease must be a result 
of a direct injury to the organ affected thereby through accidental means. 
If we were to hold in this case that the plaintiff could recover, then, 
under a policy containing provisions such as this policy contains, it 
would follow that, whenever any one ate food that disagreed with him, 
or failed to properly digest, and acute indigestion followed, his bene- 
ficiary would be entitled to recover the amount of premium provided 
in the certificate. This case is clearly distinguishable from those 
cases in which the company was held liable where one ate food con- 
taining ptomaine poison, without knowledge of the fact that it contain- 
ed ptomaine poison, and death resulted, not from the failure of the 
food to digest, but from the effect of the poison. 

Upon the whole record we feel that the plaintiff has shown no 
ground for recovery, and the judgment of the district court must be, 
and is, affirmed. 

Affirmed. 

Ladd, C. J., and Weaver and Stevens, JJ., concur. 


ST. LOUIS COURT OF APPEALS. 


MIssourl. 


BUCHER 
v. 
GREAT EASTERN CASUALTY CO. (No. 15544,)* 


[NSURANNCE—SICKNESS INSURANCE; “TOTAL DISABILITY 
AND CONFINEMENT WITHIN THE HOUSE.” 


A nurse who became afflicted with a disease, known as subacute 
congestion of the conjunctiva, accompanied with iritic irritation, and 
eczema of the eyes and eyelids, which calls for exclusion of light from the 
eyes and exercise in the open and fresh air, was not “totally disabled and 
confined within the house,” within the meaning of an accident and sick- 
ness policy having gone from place to place for change of air, etc. 


(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Circuit Court, Franklin County; R. A. Breuer, Judge. 

“Not to be officially published.” 

Suit by Louisa Regina Bucher against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Chase Morsey, of St. Louis, and Jesse M. Owen, of Union, for ap- 
pellant. 
John W. Booth and Wm. L. Cole, both of Union, and James Booth, 


of Pacific, for respondent. 


_BarnyEs, C. This is a suit upon an accident and sickness insurance 
policy, the “bone of contention” being its construction as applied to the 
special finding of facts made by the learned trial court, namely: 


* Decision rendered, November 4, 1919. 215 S. W. Rep. 494. 
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“(1) After the issue and delivery of the policy here sued on, plain- 
tiff became afflicted with, and sick, of a disease known as subacute con- 
gestion of the conjunctiva, accompanied with iritic irritation, and eczema 
of the eyes and eyelids. 

“(2) Said disease is not a disease which of itself impairs the general 
health and muscular strength of a sufferer therefrom so as to con- 
tinuously confine such sufferer within the house and call for treatment 
thereof continuously, by a legally qualified physician, within such house. 
On the contrary, said disease does not materially lessen or disturb the 
powers of locomotion of one suffering therefrom, or confine such suf- 
ferer to a house or other place. 

“Said disease endangers the eyesight of the sufferer therefrom, ren- 
ders the eyes of such sufferer oversensitive to light, and during its con- 
tinuance the proper treatment of said disease calls for protection of the 
eyes by means of exclusion totally or partly therefrom of.light; and rea- 
sonable exercise by the sufferer in the open and fresh air is helpful in 
the proper treatment of said disease, and continuous confinement in a 
house would likely be positively harmful. 

“(3) At the time of the application of plaintiff for said policy, she 
was a trained nurse, and doing business as such in St. Louis, Mo. Her 
occupation at all times herein referred to was that of trained nurse. 
Plaintiff found her eyes to be painful and oversensitive to light a few 
days prior to the 14th day of June, 1915. By said 14th day of June, her 
said sickness had so far progressed as to render her totally unable to 
carry on her said business. At the time of becoming sick as aforesaid 
of said disease, plaintiff was carrying on her said occupation in said city, 
and thereupon on said 14th day of June, 1915, she went to the office, in 
said city, of Dr. Woifner, consulted him, and employed him to treat her 
for her said sickness. and Dr. Wolfner did accordingly treat her from 
said employment on the said 14th day of June, and from that day to and 
inclusive of the 14th day of October, 1915. That said Dr. Wolfner dur- 
ing his said employment was a legally qualified physician, and a special- 
ist in the said disease. That under and by direction of said physician 
plaintiff did for several weeks call daily at the office of pHysician and 
was there treated by him for her said disease. That afterwards said 
physician advised plaintiff that a change of air would be beneficial in the 
treatment of said sickness, and under his advice plaintiff went for a short 
time to Arcadia, Mo., and for a short time to Union, Mo., and from 
Union, Mo., returned to said city of St. Louis, and at said city con- 
tinued until the 14th day of October to visit and be treated by said 
physician, up to and inclusive of said 14th day of October, 1915, making 
a period of four calendar months of time lost by plaintiff by reason 
of and from her said sickness. 

“That during said period of four months plaintiff’s said sickness 
caused her to suffer great pain, to be in great danger of losing her eye- 
sight, deprived plaintiff of the use of her eyes to an extent which ren- 
dered her incapable of carrying on her occupation as a nurse, and in- 
capacitated her to perform for herself the normal and ordinary offices 
of life for the performance of which normal ordinary vision was neces- 
sary; and that during said period from the effects of said sickness plain- 
tiff’s eyes became and they yet remain weakened and her vision im- 
paired.” 


—upon which judgment was entered at the rate of $50 per month for 
four months, interest thereon, and costs. We desire to add to the find- 
ing of facts that it does not appear, nor is it contended, that the plain- 
tiff was confined in the house by reason of her illness. The policy, in 
so far as it relates to the issue involved, reads as follows: 


“New Peerless Five Dollar” Accident and Sickness Policy. 
Pays specified amount for loss of life, limb, limbs or sight, fracture 
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of any bone, amputations, burial expenses and hospital confinement from 
any accident; and also for loss of time while confined in the house by 
any accident or any sickness excluding the first thirty (30) days as here- 
in provided. 
No. C327363 
Death Benefits Disability Benefits 


2,500.00, accumulating in five (5) $50.00 per month for house con- 
years to $3,750.00 in railway or finement excluding the first thirty 
steamboat wrecks. (30) days by any accident or any 

$100.00 for all other accidents. illness. 


Great Eastern Casualty Company. 

In consideration of the statements in the application, a copy of which 
is endorsed hereon and made part hereof, and of five ($5.00) dollars pre- 
mium, 

Hereby insures Louisa Regina Bucher, the person named as applicant 
in said application, subject to all the provisions-and limitations herein- 
after contained, for the term of one year from noon, standard time of 
the day, and at the place this -policy is dated, against the effects of bodily 
injuries * * * and also against the effects of sickness contracted af- 
ter 30 days from date of this policy, as follows: * * * 

Section H. Loss of time after thirty (30) days confinement within 
the house by any sickness—fifty dollars ($50.00) per month, for any 
period not exceeding six (6) months, during which the insured shall 
be continuously totally disabled, confined within the house, not leaving 
it for any purpose, and regularly visited therein by a legally qualified 
physician. 

And the rider thereon reading as follows: 

“In consideration of the additional premium of six dollars, sections C 
and H are hereby extended to provide for the first thirty days of such 
continuous total disability and confinement within the house, a sum of 
fifty dollars.” - 


It will be noted from the rider that, in consideration of additional 
premium of $6, the insured was not required to be visited in the house 
by a legally qualified physician, and the provisions of said section H 
were extended to provide for the first 30 days of such continuous total 
disability and confinement within the house, thereby making an indem- 
nifying period of seven months, although indemnity for only four months 
is sought in this action, and that the policy reads: 

(1) “For loss of time while confined in the house.” 

(2) “Disability benefits fifty dollars per month for house confine- 
ment.” 

(3) “Loss of time * * * fifty dollars per month during which 
the insured shall be continuously totally disabled, confined within the 
house, not leaving it for any purpose. * * * ” 

(4) “Section H was extended to provide for the first thirty days of 
such continuous total disability and confinement in the house.” 


The trial court found that the insured suffered a “total disability” 
within the meaning of the policy, in, which finding we concur: but, not 
finding that there is any ambiguity in the terms used in the policy, re- 
quiring the total disabiliy to be of such a nature as to confine the insured 
in the house, we are unable, with only judicial construction as the instru- 
ment, to perform the major operation of moving the appendices, namely, 
“confined in the house,” “confinement within the house,” “confined within 
the house,” from the body of “total disability.” 

Our attention has been called to the opinion of Lamn, J., in Mathews 
v. Modern Woodmen, 236 Mo. loc. cit. 343, 139 S. W. 151, Ann. Cas. 
1912D, 483, that courts incline to pit judicial astuteness against the 


a 
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astuteness of the policy maker, which in this case in effect means, “The 
groves were God’s first temples,” and the plaintiff was confined therein. 

The cases cited by respondent either are not predicated upon similar 
facts, or upon policies of similar phraseology to the one sued upon. The 
plain and ordinary meaning, and manifest purpose of the policy, was to 
pay for the loss of time during which the insured would be continuously- 
totally disabled, only when such disability resulted in the confinement 
of the insured within the house. It was a limited policy purchased for a 
small premium, the rider upon which cost the plaintiff, for the first 30 
days of such total disability and confinement within the house, more than 
the premium upon the policy; an investment made by the plaintiff, per- 
haps, because of her superior knowledge with reference to the duration 
of ills acquired in her professional capacity as a trained nurse. We 
therefore hold in this case, as there was no confinement within the house, 
plaintiff was not entitled to recover under the terms of the policy. Brad- 
shaw v. Benevolent Ass’n, 112 Mo. App. 435, 87 S. W. 46; Taylor v. Loyal 
Protective Ins. Co., 194 S. W. 1055; Pennsylvania Casualty Co. v. Per- 
due, 164 Ala. 508, 51 South. 352; Sawyer v. Masonic Protective Ass’n, 75 
N. H. 276, 73 Atl. 168; Liston v. Casualty Co., 28 Misc. Rep. 240, 58 N. 
Y. Supp. 1090; Cooper v. Phoenix Accident & Sick Benevolent Ass’n, 141 
Mich. 478, 104 N. W. 734; Dunning v. Mass. Mutual Accident Ass’n, 99 
Me. 390, 59 Atl. 535; Dulany v. Fidelity & Casualty Co., 106 Md. 17, 66 
Atl. 614. 

In view of the above and foregoing, the commissioner recommends 
that the judgment of the trial court be reversed. 


Per CurtaM..The foregoing opinion of Barnes, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is, accordingly, reversed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


> 


SUPREME COURT OF APPEALS OF VIRGINIA. 


WOLONTER 
v. 
UNITED STATES CASUALTY CO 


2. INSURANCE—CANCELLATION OF POLICY; JURY QUES- 
TION. 


In action on accident policy to recover for accidental death of in- 
sured, defense being that policy had been canceled by company, prior to 
insured’s death, by written notice mailed to insured’s latest address ap- 
pearing on company’s record, under Acts 1912, c. 78, § 1, subd. “h,” held, 
that it was error to sustain defendant’s demurrer to the evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—NOTICE OF CHANGE OF INSURER’S AD- 
DRESS. 


Irrespective of Acts 1906 c,. 112, subc. 2, § 34, an agent to solicit in- 
surance was empowered to receive notice of change of address of in- 
sured, where the company had requested the agent to furnish it with in- 
sured’s address. 


(For other cases, see Insurance, Dec. Dig. § 91.) 
* Decision rendered, September 17, 1919. 101 S. E. Rep. 58. 
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4. INSURANCE—SUFFICIENCY OF ADDRESS OF NOTICE OF 
CANCELLATION. 


Where the only address of insured given to the insurer was in care 
of a certain company by whom he was employed when he gave such ad- 
dress, a notice of cancellation not so addressed was insufficient; it being 
immaterial whether assured was still in the employment of such company 
or not, or whether a letter so addressed would have reached him . 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


5. INSURANCE—SUFFICIENCY OF ADDRESS OF NOTICE OF 
CANCELLATION. 


If a notice of cancellation is mailed to assured at his latest address 
appearing on the company’s record, with check for unearned premium, 
that is sufficient; the assured assuming the risk of due receipt of the no- 
tice. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


6. INSURANCE—SUFFICIENCY OF ADDRESS OF NOTICE OF 
CANCELLATION. 


Under a policy authorizing cancellation by written notice to assured 
“mailed to his latest address appearing on the company’s record,” it is 
the duty of the company to see that its records correctly set forth the 
facts as to his address communicated to it by assured, and it is held to 
the same measure of responsibility as if it had done so; and if from 
negligence, or other cause not chargeable to assured, its records do not 
correctly state the address given by assured, notice of cancellation mailed 
to such incorrect address as appears on its records is insufficient. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


Error to Corporation Court of Roanoke. 

Action by the widow of John Wolonter against the United States 
Casualty Company. Judgment for defendant and plaintiff brings error. 
Reversed and rendered. 


Broun & Price and Dillard & Dillard, of Bluefield, W. Va., for 
plaintiff in error. 


Robt. H. Talley, of Richmond, for defendant in error. 


Burks, J. This is an action on an accident policy to recover for 
the accidental death of the insured. After all the evidence was in- 
troduced, the defendant demurred thereto, and the trial court sustained 
the demurrer, and entered judgment for the defendant. To that 
judgment this writ of error was awarded. 

The only question in controversy is: 


“Was the policy in force at the time of the accident resulting in 
the death of the insured?” 


The policy contains the following provision: 


_“The company may cancel this policy at any time by written notice 
delivered to the insured or mailed to his latest address appearing on the 
company’s record with its check for the unearned part, if any, of the 
premium, but such cancellation shall be without prejudice to any 
claim arising on account of disability commencing prior to the date 
on which the cancellation takes effect.” 


The statute (Acts 1912, p. 137, § 1) provides that accident policies 
shall, amongst other things, contain the following provisions: 


“(h) A provision that the policy may be canceled at any time by 
the company by written notice delivered to the insured or mailed to 
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him at his last address as shown by the records of the company and 
the tender of the company’s check of the unearned portion of the 
premium. * * * ” 


The case, stated from the standpoint of a demurrer to the evi- 
dence, is as follows: 


C. R. Fishburne was the agent of the insurance company in the 
city of Roanoke to solicit insurance in the company, and on July 
21, 1914, he obtained from John Wolonter applications for two policies 
which were subsequently issued to him and the premiums thereon duly 
paid. One of these policies was a sick benefit policy, and the other 
the accident policy in suit. The claims under the sick benefit policy 
were asseried and paid. The application for the accident policy was 
made upon a printed form, with: blanks left for information to be 
furnished by the assured. So much of the form as is necessary for 
our purpose, with the information indicated-by italics, is here inserted. 


“(g) My post office address is: City, Roanoke; state, Va. 

“(h) The firm or corporation with which I am connected as an 
employee is Virginia Bridge & Iron Company. 

“The business conducted is bridge building. 

“The business address is c/o Virginia Bridge Company; city, 
Roanoke; state, 

“(i) My occupation is laborer (hooper). 


At the time the application was made, the insured residéd outside 
of the corporate limits of the city of Roanoke, and had neither city 
nor rural free delivery. Afterwards he moved to 116 East Salem 
avenue, within the city and mail delivery limits. He gave no orders 
to the pust officials for delivery of his mail at any time. The first 
claim under his sick benefit policy was adjusted and paid by Fish- 
burne. The second claim under the sick benefit was adjusted and 
settled by an adjuster of the company at Fishburne’s office in the city 
of Roanoke, Va. about the Ist of February, 1915. Prior to this 
time, and after Wolonter had moved into the city, he obtained a cer- 
tificate ircm Dr. Parker as to the character of his sickness for which 
the claim was to be asserted, and sent it to Fishburne, the agent of 
the company, by his wife, who is beneficiary in the accident policy 
and the plaintiff in this action. She then notified Fishburne of their 
changed residence, and that her husband wished all communications 
“from Mr. Fishburne and the company with reference to these policies 
sent to 116 East Salem avenue, Roanoke. Va.” Fishburne wrote the 
address on a slip of paper, and subsequently, when the adjuster arrived, 
she received, by private messenger, a note from Fishburne, addressed 
to her at “116 East Salem avenue, Roanoke, Va.,” calling her to his 
office to meet the adjuster and settle the second sick benefit claim. As 
to what transpired at this meeting, she testified that: 

“After we had agreed upon the amount of the settlement, and 
while Mr. Fishburne was filling out some paper, he asked me, among 
other questions, for John’s addresq@, and I told him, 116 East Salem 
avenue, Roanoke, Va.’ 


She dees not state what this paper was, but says: 


“Mr. Fishburne wrote the address on the paper he was filling out. 
I saw it there, and my husband signed the paper.” 

On February 8, 1915, the insurance company mailed a notice of 
cancellation of the policy in suit in New York City, addressed to 
“John Wolonter, Roanoke, Va.” A check for the unearned premium 
was inclosed with the notice of cancellation. The notice arrived in 
Roanoke on February 9, 1915, but was not delivered till February 13, 
1915, when the plaintiff was informed by Fishburne that the policies 
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had beea canceled, and directed her to go to the post office and inquire 
for the notices. This information was furnished by Fishburne in 
response to an inquiry by the plaintiff over the telephone, who had 
been infu.med by the hospital authorities that the policy in suit had 
been canccled. Wolonter was mortally wounded on February 12, 1915, 
and died February 14, 1915. 

The two policies hereinbefore referred to-were sent from the 
home office of the company in New York in envelopes addressed to 
“John Welonter, Roanoke, Va., care Virginia Bridge & Iron Company,” 
and were delivered to Wolonter at the bridge company’s office. All 
other letters received by John Wolonter or the plaintiff, from either 
Fishburne or the insurance company, were addressed to “Roanoke, 
Va., care of the Virginia Bridge & Iron Company,” and when Fish- 
burne was notified of the changed address, after he had been requeste1 
by the company to get the correct address, “he agreed that he and the 
company would thereafter address all communications with referenc: 
to said policies to us at 116 East Salem avenue, Roanoke, Va.” Wo- 
lonter was a foreigner, and never received any letters from any one 
except Fishburne or the insurance company. He never received any 
addressed simply to “Roanoke, Va., from either Fishburne or the 
company. On December 30, 1914, the company wrote Wolonter, in- 
closing biank form for proof of loss under his sick benefit policy. 
This letter was addressed “John Wolonter, Roanoke, Va.” but was 
returned “Unclaimed” and “Not in City Directory.” Thereupon the 
cOmpany wrote Fishburne, under date of January 11, 1915, notifying 
him of ‘he return of their letters and requesting him to furnish them 
with Woionter’s address. Fishburne replied January 20, 1915, promis 
ing to.endeavor ,to get the address. 


[1] Some of the above statements of fact are contradicted by 
witnesses for the defendant, but, upon a demurre: to the evidence, 
the testimony of witnesses for the demurree must be accepted as true, 
unless inerently incredible or judicially known to be untrue; and 
ii several inferences may be drawn from the evidence, differing in 
degrees ct probability, those most favorable to the demurree must 
be adopt.d unless forced, strained or manifestly repugnant to reason. 
Horner v. Speed, 2 Pat. & H. 616. This is the penalty imposed for 
withdrawing the case from the consideration of the jury, who are 
the proper triers of questions of fact. ; 

{2, 3] The defendant seeks to discredit the plaintiff by proving 
that one statenrent made by her was false, and then applying the rule 
falsus in uno, to impeach other material statements made by her. 
Without going into a discussion of the rule and its limitations and 
qualifications, it is sufficient to say that it is not clearly shown that tle 
statement referred to was not true. The statement referred to is: 


“While Mr. Fishburne was filling out some paper, he asked me, 
amc.ng other questions, for John’s address, and I told him ‘116 East 
Salem avenue, Roanoke, Va. * * * Mr. Fishburne wrote the ad- 
dress on the paper he was filling out, I saw it there, and my husband 
signed the paper.” 


This is alleged to have taken place when the adjuster and others 
were present at Fishburne’s office adjusting and settling the seco%-i ivss 
under the sick benefit policy. - The statement is denied by Fishburne 
and the adjuster, and the records of the company are produced show- 
ing that they contain no paper signed by the assured giving the changed 
address aforesaid. It is earnestly insisted by counsel for th- de- 
fendant that the paper Fishburne “was filling out” at the tim: was 
the release of the assured of his second claim of less under the sick 
benefit policy, and that, as this does not show any such address, her 
Statement is plainly false. But it will be observed that the plaintiff 
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did not state what the paper was, nor does it appear from the record 
that the release was the only paper signed by the assured on that 
“us, Fishburne had very recently theretofore been requested by the 
company ‘o obtain the address of the assured, and it might very well 
have occurred to him, while filling out the release, to ask fcr the 
address of the assured, write it down, and have it signed by him. While 
it is more probable that the defendant’s version is ‘he correct one, it 
was not an unfair inference for the jury to have drawn that it was 
some paper other than the release which was signed by the assured 
in which the address was given as stated by the plaintiff. In view of 
the fact that Fishburne had been requested to obtain the address and 
had promised to do so, we cannot, on a demurrer to the evidence 
by the defendant, brand as false the positive statement of the plain- 
tiff that on two separate occasions, within a short while before the 
accident, she had furnished him with the proper address. It is true that 
the release of the sick benefit policy, signed by the assured, does not 
contain the address mentioned; but this does not contradict the plain- 
_ tiff’s statement that the address was given on another occasion, or that, 
at the time of the release, it may have been written on another paper. 
On defendant’s demurrer to the evidence, we must hold that the 
changed address was given to Fishburne before the accident. It is 
said, however, that Fishburne was not the agent of the company to 
receive notice of the change of address of the assured. If he was 
not so empowered at the time of his appointment as agent to solicit 
insurance, he was subsequently. The defendant, by its letter to him 
under date of January 11, 1915, notified him that a letter addressed 
to the ussured, “Roanoke, Va.,” had been returned “Unclaimed” and 
“Not in City Directory,” and requested, “Will you be kind enough 
to furnish us with the address of Mr. Wolonter?” Fishburne replied 
under date of January 20, 1915, undertaking to obtain the address. 
Fishburne then became the agent of the defendant to obtain and for- 
ward the wddress, and if an agent to obtain, he was the agent to receive. 
According to the testimony of the plaintiff, the changed address was 
thereafter furnished to Fishburne twice. It is unnecessary, there- 
fore, to consider the effect of the statute declaring: 


“That * * * accident * * * insurance companies not incor- 
porated hy the laws of the state of Virginia, but legally authorized 
to do business in this state, shall not make contracts of insurance on 
persons or property herein, save through regularly constituted agents 
na companies, residing in the state of Virginia.” Acts 1906, p. 

» § 34. 


[4] It does not seem, however, that any notice of a change of 
address was necessary. Both the policy and the statute required the 
notice of cancellation to be sent to the assured’s “latest address ap- 
pearing on the company’s record.” A jury might reasonably have 
inferred from the evidence that Fishburne was the agent of the com- 
pany to solicit the insurance; that he was provided with printed forms 
for applications, containing blanks for information to be furnished 
by the assured; that, as the assured and the plaintiff were foreigners 
who had no correspondence with any one, they were not sufficiently 
familiar with the English language to fill out these blanks; and that 
they were filled out by Fishburne, as agent of the company. The 
jury might also very reasonably have inferred that the assured gave . 
to Fishburne as his business address, “Care of Virginia Bridge Com- 
pany, Roanoke,” and that Fishburne placed the words “Care of Virginia 
Bridge Company” on the wrong line, as it would seem absurd to ad- 
dress a communication to “Virginia Bridge & Iron Company, Care 
Virginia Bridge Company.” This view is confirmed by the testimony 
for the plaintiff that the policies were sent by mail from the home 
office in New York city addressed to “John Wolonter, Roanoke, Va., 
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Care Virginia Bridge & Iron Company,” and that “all of the other 
letters either John or I received either from Mr. Fishburne or the 
insurance company, were addfessed to ‘Roanoke, Virginia, Care of 
the Virginia Bridge & Iron Company.” In addition to this, Fish- 
burne hitaself testifies that, when the application for the policy in 
suit was made, and the assured was asked to give his address, “the 
only address he ever gave me was in care of Virginia Bridge & Iron 
Company.” In this view of the case, the records of the company 
should have shown, but for the negligence of the company or its 
agents, upon which it cannot rely, that the words “Care of Virginia 
Bridge Company,” were a part of the address of the assured. The 
notice of cancellation, however, did not conform to this address, and 
was for that reason insufficient. It was wholly immaterial whether 
the assured was still in the employment of the bridge companv or not, 
or whether a letter addressed to him in care of that company would 
have reached him or not; the contract of the parties stipulated how the 
notice was to be sent, and it was not so sent. In either view of the 
casé, we are of opinion that the notice of cancellation was insufficient. 

[5] The contract was a valid contract, and the compary had the 
right to cancel it in the manner therein provided. If the notice, properly 
addressed, was mailed to the assured at his latest address appearing on 
tlle company’s record, accompanied by the company’s check for the un- 
carned premium, that was sufficient. The assured assumed the risk 
of the uue 1eccipt of the notice. “Manchester F. Assur. Co. v. ins 
Co., 91 Ill. App. 609; International Life Ins. & Trust Co. v. Franklin 
Tire Ins. At rust Co., 66 N. Y. 119. 

[6] But it. was the duty of the company to see that its records 
correctly set forth the facts that were communicated to it, and it will 
be held to the same measure of responsibility as if it had done so. The 
company makes and keeps its own records, and the assured is power- 
less to do more than communicate to it such facts as are necessary 
to enable it to make proper entries on its records. If from negligence 
or other cause not chargeable to the assured, its records do not correctly 
state the facts, they cannot be vouched in- bar of a valid claim of an 
assured. In case at bar, we have seen that, from the standpoint of 
a demurrer to the evidence by the defendant, notice of a change of 
residence was given twice to an agent of the company who had been 
requested to obtain the address, and the records of the company did 
not show the change, and that when the policy was originally taken out 
the address of the assured was given as “in care of Virginia Bridge 
& Iron Company,” and this was not shown by the records of- the com- 
pany. 

In the final judgment entered by the trial court, the following 
rulings were made: 


“Upon the motion of the defendant to strike out all oral evidence 
introduced to show that the latest address of John Wolonter appearing 
on the records of the defendant, was other than ‘Roanoke, Virginia,’ 
said records having been, after said oral evidence was introduced, pro- 
duced, and filed as exhibits in this action, and also upon the demurrer 
to the evidence interposed by the defendant in this action on Novem- 
ber 18, 1915, doth sustain said motion of the defendant, and doth sustain 
said demurrer to the evidence interposed by the defendant in this ac- 
tion. 

[7] We are unable to ascertain from the record what evidence 
the court excluded under this ruling. Certainly the evidence here- 
inbefore recited was clearly admissible, and upon that evidence the 
judgment of the trial court should have been for the plaintiff. If 
it was the intention of the trial court to exclude any part of it, then 
its ruling was erroneous. The demurrer to the evidence was inter- 
posed after the motion to exclude had been made, but both the motion 

Vol. LV—4. 
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to exclude and the demurrer to the evidence were passed on at the 
same time. If the defendant had suffered in consequence thereof, 
and would not have demurred, if its motion to exclude had been pre- 
viously overruled, it cannot explain, as the error was invited by it. 
Bugg v. Seay, 107 Va. 648, 60 S. E. 89, 122 Am. St. Rep. 877. 

It is insisted by counsel for the defendant in error that this ruling 
of the trial court cannot be considered by this court, because not as- 
signed as error in the petition for the writ of error; but in this he 
is mistaken. The error is sufficiently assigned in the petition. 

For the reasons hereinbefore stated, we are of opinion that the 
judgment of the corporation court is erroneous, and must be reversed, 
and this court proceeding to enter such judgment as the trial court 
should have entered will enter a judgment in favor of the plaintiff 
in error against the defendant in error for the sum of $1,000, with 
interest thereon, after the rate of 6 per centum per annum from Novem- 
ber 18, 1915, until payment, and her cogts in this court and also in the 
trial court. 

Reversed. 


HILL’S ADM’X v. AMERICAN ACC. INS. CO* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—WHETHER INSURED RECEIVED FATAL IN- 
JURiES AS PASSENGER A JURY QUESTION. 


In an action against. an accident insurer to recover for death of 
insured, a traveling salesman, while riding as a passenger within a rail- 
road car provided by a common carrier for passenger service, the ques- 
tion whether insured received fatal injuries from a fall while so riding 
held for the jury under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Campbell County 

Action by Charles H. Hill’s administratrix against the North Am- 
erican Accident Insurance Company. From a judgment for defendant, 
plaintiff appeals. Reversed for proceedings consistent with the opinion. 


Judson & Shuey, L. J. Crawford, and L. J. Crawford, Jr., all of 
Newport, and Hazelrigg & Hazelrigg, of Frankfort, for appellant. 
J. E. Shepard, of Covington, for appellee. 


*Decision rendered, Oct. 28, 1919. 215 S. W. Rep. 428. 
-—-~--—@0@—- -—- 


SOUTHERN SURETY CO. v. GEORGIA CASUALTY CO. (No. 
15859.) * 


(St. Louis Court of Appeals. Missouri.) 


INSURANCE—ACCIDENT POLICY; INSPECTING LEAKY ROOF 
ORDINARY DUTY ABOUT RESIDENCE. 


Inspection of a leaky roof to mark place for repairs is one of the 
“ordinary duties about his residence” of a resident owner, within an 


*Decision rendered, Nov. 4, 1919. 215 S. W. Rep. 501. 
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accident insurance policy clause reducing the amount of recovery in 
case of change of occupation to one classified by company as more 
hazardous; since such duties are not limited to daily duties or duties 
constantly recurring, but include duties ordinarily performed by a 
residence owner. . 


(For «ther cases, see Insurance, Dec. Dig. § 531.) 


Appea al from St. Louis Circuit Court; Vital W. Garesche, Judge. 

“Not to be officially published.” A‘ 

Action by the Southern Surety Company against the Georgia 
Casualty Company. Judgment for the plaintiff, and defendant ap- 
peals. Affirmed. 


Sidney Thorne Able; of St. Louis, for ore 
O. L. Rider, of Vinita, Okl., and John P. McCammon, of Spring- 
field, for respondent. 


REEVES v. MIDLAND CASUALTY CO* 
(Supreme Court of Wisconsin.) 


1. INSURANCE— CONSTRUCTION OF AMBIGUOUS POLICY 
AGA'NST INSURER. 
In case of doubt or ambiguity, the language of an insurance policy 
should be construed most strongly against the insurer, but such con- 
struction cannot be resorted to unless ambiguity exists. 


(For other cases, see Insurance, Dec. Dig. § 416[3].) 


z. INSURANCE—LIABILITY TO PAY FULL INDEMNITY. 


A health policy which limited full indemnity to the period during 
which insuied should be necessarily and continuously confined within 
the house, and therein regularly visited by a physician, did not rerder 
the insurer liable to pay full indemnity for a time when insured, though 
merely convalescent and unable to go out for his ordinary affairs, never- 
theless was able to sit on the porch and make visits to his doctor. 


(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—PROOF OF MAILING OF NOTICE OF ILLNESS. 

In an action on a health policy, testimony of insured’s physician that 
he “mailed” the notice of illness to the insurer, as required by the policy, 
held sufficient proof of mailing, though there was no specific showing 
that notice was inclosed in an envelope properly addresses and deposited 
with the post office, with postage prepaid. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


5. INSURANCE—SUFFICIENCY OF EVIDENCE THAT NOTICE 

TO HEALTH INSURER COMPLIED WITH POLICY. 

In an action on a health policy, evidence held to warrant a finding 
that the notice of insured’s illness, given to the insurer by insured’s 
physician, pursuant to his request, was in compliance with the require- 
ments of the policy. 


(For cther cases, see Insurance, Dec. Dig. § 665[7].) 
* Decision rendered, Nov. 4, 1919. 174 N. W. 475. 
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Appeal from Municipal Court, Langlade County; T. W. Hogan, 
Judge. 

Action by Ben. F. Reeves ‘against the Midland Casualty Company. 
From judgment for plaintiff, defendant appeals. Modified and affirmed. 


Orlaf Anderson, of Milwaukee, fot appellant. 
Geo. J Bowler and Whiting & Dempsey, all of Antigo, for re- 
spondent. 





Misc. ] Moskovitz v. Travelers’ Indemnity Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 
SUPREME COURT OF MINNESOTA. 


MOSKOVITZ 
v 
TRAVELERS’ INDEMNITY CO. (No. 21396.)* 


INSURANCE— LIABILITY UNDER BURGLARY INSURANCE 
POLICY. 


The defendant issued to the plaintiff'a policy of burglar insurance 
by which it promised indemnity against loss by felonious entry intg his 
safe by actual force of which there were visible marks upon the. safe by 
tools or explosives, etc. Liability was excluded if entry was affected by 
opening the door by a key or the manipulation of the lock. The plain- 
tiff sustained a loss. The entry of the outer door was effected by the 
manipulation of the lock. The entrance through the inner door was 
effected. by the use of a hammer and chisel, and there were visible marks 
of the forcible entry. It is held that the defendant is liable on. the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Municipal Court of St. Paul; John W. Finehout, Judge. 

Action by Abraham Moskovitz against the Travelers’ Indemnity 
Company. Findings for plaintiff, and from an order denying its motion 
for a new trial, defendant appeals. Order affirmed. 


Hoke, Krause & Faegre and L. N. Foster, of Minneapolis, for ap- 
pellant. 
Thos. J. Newman, of St. Paul, for respondent. 


DipeiL, J. Action on a policy of burglary insurance issued by the 
defendant to the plaintiff. There were findings for the plaintiff and the 
defendant appeals from the order denying its motion for a new trial. 

By the policy the defendant promised as follows: 

“To indemnify the assured for all. loss by burglary occasioned by th 
abstraction of any of such property from the interior of any safe o” 
vault described in the declarations and located in the assured’s premises, 
by any person or persons making felonious entry into such safe or vault 
by actual force and violence of which force and violence there shall be 
visible marks made upon such safe or vault by tools, explosives, chemicals 
or electricity.” 

In certain instances, of which we note two, there was an exclusion 
of liability, though there was an entry and burglary: 

“Nor unless all vault, safe and chest doors are properly closed, and 
locked by a combination or time lock at the time of the loss or. damage; 
nor if effected by opening the door of any vault, safe.or chegt by the use 
of a key or by the manipulation of any lock.” 

The italicized exclusion is the important one. The other is quoted to 
show the: context. 

The plaintiff sustained a loss by burglary from his safe. There was 
no actual force or. violence used in effecting entry through the outer door 


* Decision rendered. Nov. 7. 1919. 174 N. W. Rep. 616. Syllabus by 
the Court. 
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nor were there any visible marks made upon it. Entrance through it was 
effected by a manipulation of the lock. The lock of the inner door was 
broken by the use of a hammer and chisel and the lock was knocked off. 
There were visible marks of the entry through the inner door. 

The contention of the insurance company is that to charge it there 
must have been an entry through the outside door by force and violence 
of which there were visible marks by tools, and that if the outside door 
was entered by a manipulation of the lock there can be no recovery 
though tle inner door was broken open by the use of tools which left 
visible marks. It cites in support of its contention Blank v. National 
Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; Brill v. 
Metropolitan Surety Co. (Sup.) 113 N. Y. Supp. 476; Frankel v. Massa- 
chusetts, etc., Co. (Mo. App.) 177 S. W. 775; First Nat. Bank v. Mary- 
land Cas. Co., 162 Cal. 61, 121 Pac. 321, Ann. Cas. 1913C, 1170; Maryland 
Cas. Co. v. Ballard, 134 Ky. 354, 120 S. W. 301. The Iowa case gives a 
legitimate foundation for its contention, though the policy there involved 
is somewhat different. The other cases involved policies which distin- 
guish them 

The plaintiff’s contention is that liability arises when there is an 
entry by actual force through the inner door by tools, of which visible 
marks are left, though entrance through the outer door is effected by a 
manipulation of the lock and no marks of force are upon it. This con- 
tention finds support in T. J. Bruner Co. v. Fidelity, etc., Co., 101 Neb. 
825, 166. N. W. 242, and Fidelity, etc., Co. v. Sanders, 32 Ind. App. 448, 
70 N. E. 167. and we sustain it. 

The policy is not quite clear. The rule of construction favors the 
insured and resolves ambiguities against the insurer. It was proper, and 
not difficult, to write a policy making a forcible entry through the outside 
door attended by visible marks a prerequisite of liability. If the insur- 
ance company intended to offer the plaintiff such a policy it could have 
made its meaning sufficiently clear by the use of a few apt words; and, 
wishing its liability thus limited, it should have done so. 

Order affirmed. 


—_—-——- oe —- —— — 


ST. LOUIS COURT OF APPEALS. 


Missouri. 


YOUNG 
e Uv. 


FIDELITY & CASUALTY CO. OF NEW YORK. (No. 15408.)* 


1. INSURANCE—FORFEITURE; BURDEN OF-PROOF. 


In an action on a burglary insurance policy relieving insurer from 
liability in case the premises should become unocupied as a dwelling, the 
burden of proof to show the unoccupied condition of the premises was 
upon defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2 INSURANCE—BURGLARY INSURANCE; “OCCUPANCY.” 


Where a burglary insurance policy gave the insured a right to leave 
the premises unoccupied as a dwelling for 4 months in each calendar 
year, the insured was not relieved from liability where it appeared that 
the goods insured were in an unfinished dwelling house occupied by in- 
sured’s family in the daytime, and wherein insured occasionally slept at 


* Decision rendered, Nov. 4. 1919. 215 S. W. Rep. 496. 
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night pending the completion of the house; “occupancy” implying an 
actual use of the house as a dwelling place not absolutely continuous, but 
as a place of usual return. 

(For other cases, see Insurance, Dec. Dig. § 332%, New, vol. 13 
Key-No. Series. 


(For other definitions, see Words and Phrases, First and Second 
Series, Occupancy.) 


3. INSURANCE—EVIDENCE—; INSURING VACANT PROPERTY. 


In an action on a burglary insurance pglicy covering an unoccupied 
building, wherein the issue of forfeiture of policy by failure to occupy 
the house as a dwelling was raised, evidence of the custom of insurer 
with reference to granting insurance on completed houses not occupied 
as dwellings was properly excluded. 


(For other cases, see Insurance, Dec. Dig. § 654[1].) 


4. INSURANCE—PENALTY; DELAY IN PAYMENT OF LOSS. 

In an action on a burglary insurance policy permitting the house to 
remain unoccupied for four months in each calendar year, where it ap- 
peared that the insurance was written October 13, 1915, and loss occurred 
November 2d following, attorney’s fees as a penalty for vexatious re- 
fusal to pay the loss were properly imposed; refusal to pay being based 
on permitting the house to remain unoccupied. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, St. Louis County; G. A. Wurdeman, 
Judge. 

“To be officially published.” 

Action by W. R. Young against the Fidelity & Casualty Company 
of New York, a corporation. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


This is an action on what is commonly known as a residence 
burglary or theft policy. The petition is in the usual form, setting 
forth the fact of the issuance of the policy on October 13, 1915, and 
alleging a Joss thereunder on or about the 2d day of November, 1915, 
of property, of the value of $468.65. The petition prays for judgment 
in that amount, together with interest, and also asks that 10 per cent. 
penalty be assessed thereon, together with $150 attorney’s fees on 
— of vexatious refusal of defendant to pay the loss under the 
policy. 

The answer, as a defense, sets up a provision in the policy to 
the effect that the plaintiff in the Schedule of Statements attached to 
said policy represented that the said premises as defined in the policy 
were occupied by the assured as his dwelling, and that such policy 
was issued upon the faith of said representation, which representation 
was false and untrue, and that said assured did not, prior to the issuance 
of said policy or between that time and the time of the loss, occupy 
said premises as his dwelling. 

While there was no formal upplication setting forth such represen- 
tation, such fact was stated in the policy, which policy respondent 
accepted and under which he presented a claim. 

The appellant company paid into court for the use of respondent 
the premium received from the policy, together with interest there- 
on at 6 per cent. from the date of the policy. 

A further defense was set up to the effect that the condition of 
the risk were so changed by respondent after the issuance of the policy 
as to materially increase the hazard, contrary to a provision in the 
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policy. This latter defense was apparently abandoned at the trial 
and no further reference is necessary thereto. 

The reply was a general denial. 

The cause was heard by the court, a jury being waived. Judg- 
ment was rendered in favor of respondent against the appellant com- 
pany for the sum of $456.90, with interegt at 6 per cent., together 
with $100 attorney's fees on account of vexatious delay, making a 
total of $566.27. 

After the usual steps, an appeal was duly perfected to this court. 

While a number of errors are assigned, the main question in 
this case is whether or not the respondent occupied the premises 
insured as his dwelling at the time the policy was taken out. This 
is conceded by the appellant and is the decisive point in the case out- 
side of the question of the penalty portion of the judgment. In the 
event the respondent occupied said premises as his dwelling within 
the meaning of the policy, it is conceded by the appellant that he is 
entitled to recover, and this was the sole ground on which the ap- 
pellant company denied liability under the policy. This denial took 
place immediately after the loss and several times thereafter. 

The facts disclosed by the record on the question of the occupancy 
of the premises are these: The respondent Young had resided in 
the city cf St. Louis, and during the summer of 1915 started the erec- 
tion of a new building which he intended to occupy as a home at 74 
Arundel Place, St. Louis county. At the time the lease expired upon 
the city house, his new home in the country was not entirely completed. 
On September 18, 1915, it is conceded that respondent Young moved 
all of his personal property, furniture, clothing, etc., for himself and 
his family, to the Arundel Place house in its uncompleted state. © At 
that time the contractors were still at work on the house, doing the 
finishing up on the inside in the way of painting, decorating, etc. 

At the solicitation of one Cohen, an insurance agent, the burglary 
insurance was effected on October 13th following. Respondent Young 
was a traveling salesman and was away from St. Louis a part of this 
period. While the evidence is a bit indefinite as to number of times 
he actually slept at the house between September 18th and November 
2d, the date of the loss, it appears that he was in St. Louis on or about 
the time the policy was taken out, and while here slept at the house 
and thereafter while in the city, except upon several occasions, when 
he stayed with his family who were in the city of St. Louis with a 
sister of respondent’s wife. All of respondent’s clothing was kept 
at the house. On account of the fact that the house lacked the ordin- 
ary conveniences in the way of heat and water, the respondent's wife and 
child stayed in the city of St. Louis at night with the wife’s sister. 
The wife cf respondent spent her days at the Arundel Place house. It 
appeared that at times the respondent occupied this house at night he 
slept upon a davenport in one of the upstairs rooms, and on one or 
two occassions had with him his child. One of the workmen testified 
that on several occasions he found the respondent at the house in the 
morning when he came to work. During the period between the time 
respondent moved his furniture and the time of the loss, the respondent 
and his family were away from St. Louis for a period of about 10 
days. It does not appear whether this period was before or after 
the time the policy was issued. The household goods and clothing 
owned by respondent were moved into the upstairs rooms of the build- 
ing on account of the fact that the workmen were still engaged in 
painting and decorating. There was no heat, light, or water in the 
house at the time, and respondent testified that at the time he was 
there he used a lamp and an electric flashlight. 

The week previous to the burglary respondent had slept in the 
house once or twice and was there on the Sunday night previous to 
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November 2d, the time of the loss. The day preceding the burglary, 
the respondent’s wife was, as she testified she had been on every day 
prior therto, at the house up until 8 or 8:30 at night, at which time she 
locked the doors and windows. The next morning one of the work- 
men noticed a painter’s ladder leaning against the back of the house, 
and upon investigation found one of the upstairs windows had been 
broken out and the house entered and the goods stolen. Respondent 
at this time was out of the city, and his wife on learning of the 
burglary immediately notified the police and afterwards called up the 
insurance company. The same day the agent of the company con- 
ferred with Mrs. Young at her sister’s house in the city of St. Louis 
in reference to the loss, and later inspected the premises in St. Louis 
County. At this time the agent had Mrs. Young make out what is 
known as a burglary information blank, which gave information in 
reference to the burglary, stating in a general way the character of 
the property that had been stolen, although not giving this in detail, 
as at that time Mrs. Young was unable to state exactly what articles 
were missing. In this paper, which was signed by Mrs. Young and 
witnessed, the statement is made that owing to a delay of the con- 
tractors tiiey had not been able to get into the house to occupy it. 

The appellant company immediately denied liability, alleging as 
a reason therefor that the house had not been occupied as a dwell- 
ing in accordance with the terms of the policy. A few days there- 
after, when Mr. Young returned to the city, he held a conference with 
the representatives of the insurance company, at which time liability 
was again denied; but, before that decision should become absolutely 
final, it was agreed between the respondent and appellant that the 
agent of the insurance company should submit the matter to the New 
York office for its final decision. This was done in due course, and 
the company finally on December 15, 1915, notified the respondent 
that they would not recognize liability on the policy, on the ground that 
the building was not occupied as a dwelling within the meaning of the 
policy. Thereafter in February, 1916, the respondent filed the present 
action. 


G. A. Hodgman, of St.Louis, for appellant. 
Robert C. Powell, of St. Louis, for respondent. 


Bices, C. (after stating the facts as above), Appellant contends 
that under the evidence the respondent did not at any time actually 
occupy the premises as his dwelling within the meaning of the policy, 
and relies mainly on the case of Cook v. Insurance Co., 70 Mo. 610, 35 
Am. Rep. 438. We have examined that decision and find that the 
facts there differ materially from the facts in the case at bar, in this, 
that in the Cook Case the assured left the house and went elsewhere 
to reside, intending to move away permanently. While the assured 
in that case left a man in possession with instructions to sleep at the 
house at night, the man quit the premises several days before the fire 
and did not return. No one was in the house when the fire occurred. 
In that case the policy provided: “If the premises should become 
unoccupied, the policy should be void.” In the instant case it is. con- 
ceded that the respondent intended to occupy this dwelling house, and 
there is ample evidence to show that he did in fact do so in person 
On a number of occasions prior to the loss. 

[1] The burden of proof to show the unoccupied condition of the 
premises as a dwelling was upon appellant. 

While we think there is ample evidence in the record to justify the 
court, sitting as a jury, in finding that the respondent did in fact occupy 
this house as his dwelling between the date of the policy and the loss, 
still we are of the opinion that, in view of other provisions in the policy, 
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it would be unnecessary to decide this question, as we think such pro- 
visions preclude appellant under the facts from contending that this 
house between October 13, 1915, the date of the policy, and November 
2, 1915, the date of the loss, was not occupied by the respondent as 
a dwelling. This by reason of the fifth provision under the heading 
“General Provisions,” as follows: ; 

“The assured is privileged to leave the premises without an oc- 
cupant in any one policy year for a period of four months, without 
prejudice to the insurance under the policy, etc. * * * ” 


It is further provided by provisions No. 7 that— 


“Within the meaning of this policy, the premises shall be deemed 
to be without an occupant when the assured and members of his house- 
hold, including the domestic servants, are absent therefrom.” 


[2] Under these provisions the respondent had a right to leave the 
premises unoccupied. The policy must be read as a whole, and by 
its terms appellant company agreed that the premises might remain 
unoccupied for a period of four months in each calendar year, with- 
out prejudice to the insurance. 

Appellant has cited us to a number of Missouri cases defining the 
meaning of the word “unoccupied” as applied to dwellings, all of which 
we have examined with care. They all differ from the case at bar. 

In the Cook Case, 70 Mo. 610, 35 Am. Rep. 438, the insured left 
the house and went elsewhere to reside before the loss and intended 
to move away permanently. 

In Craig v. Insurance Co., 34 Mo. App. 481, the assured had rented 
his place to a tenant who was to move in March Ist, and had left the 
house four weeks before the fire intending to move away. The fire 
occurred when no one was there. It was not a case of mere tem- 
porary absence. 

The facts in Hoover v. Insurance Co., 93 Mo. App. 111, 120, 69 S. 
W. 42, show that the premises were entirely abandoned for a period 
of two months. 

In Burnham v. Insurance Co., 75 Mo. App. 394, the fire policy 
gave 30 days for completion of building and to occupy as a dwelling. 
It was not completed within the 30 days, and there was no pretense 
that is was occupied at the time of the fire. 

In all these cases the insured did not actually use the house as a 
dwelling place and did not intend it as his home at the time, either 
never having moved in, or having moved away permanently when the 
loss occurred. 

The meaning of “occupancy” as applied to insurance policies has 
been well stated by Colt, J., in Ashworth v. Insurance Co., 112 Mass. 
422, 17 Am. Rep. 117, as follows: 

“Occupancy as applied to such buildings implies an actual use of the 
house as a dwelling place, * * * or * * * something more than 
a use of it for mere storage.” 

“A dwelling house to be occupied must have in it the presence of 
human beings as their customary place of abode, not absolutely con- 
tinuous but as a place of usual return.” 


[3] Appellant assigns error in the refusal of the trial judge to admit 
evidence of the practise or custom of appellant company with reference 
to granting insurance on uncompleted houses not occupied as dwellings. 
Such evidence was clearly inadmissible, it being immaterial about its 
custom of writing policies. The company had written the policy in 
suit, and the question presented was whether it was liable under its 
provisions. 

[4] The only remaining question is whether the trial’ judge was 
watranted in assessing an attorney’s fee as a penalty for vexatious 
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refusal to pay the loss. Stated in another way, was there any evi- 
dence in the record of a vexatious refusal to pay on the part of the 
appellant company which would justify the court as a trier of the 
fact in assessing the penalty? 

The last word on this subject comes from our Supreme Court 
in the case of Non-Royalty Shoe Co. v. Phoenix Assur. Co. (Supp.) 
210 S. W. 37, 100 et seq. 43, where Judge Faris approves a general 
rule laid down by the Kansas City Court of Appeals in the case of 
Patterson v. American Insurance Co., 174 Mo. App. loc. cit. 44, 160 
S. W. 62 This rule reads thus: 


“And while affirmative proof is not required to show vexatious 
refusal, yet the penalty should not be inflicted unless the evidence 
and circumstances shows that such refusal was willful and  with- 
out reasonable cause as the facts appeared to a reasonable and prudent 
man befo:e the trial; and merely because the judgment, after trial, 
is adverse to defendant’s contention, is no reason for inflicting the 
penalty.” 


In the instant case the appellant company denied liability from 
the beginning and refused to pay. In view of the ‘statement made 
by Mrs. Young, the wife of the respondent, to the company immedia- 
tely following the loss, to the effect. that the house at the time of 
the burglary was unoccupied, we would be of the opinion that the 
company would be justified in contesting the question of liability, 
were it not for the fact that the policy contained the provision which 
permitted the house to remain unoccupied for a period of four months 
in each calendar year. The insurance was written on October 2d 
following. Considering this provision, we are of the opinion that 
the company was not warranted in refusing to pay this loss, and under 
the circumstances the court was justified in finding that there was 
a vexatious refusal to pay. At least such facts and circumstances 
were sufficient evidence to sustain the finding of the trier of the fact. 

In view of the above and foregoing, the commissioner recommends 
that the judgment of the trial court be affirmed. 


Per CurtAM. The foregoing opinion of Biggs, C., is adopted as 
the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


COURT OF APPEALS OF NEW YORK. 


HARTIGAN et AL. 
v. 
CASUALTY CO. OF AMERICA-* 


2. INSURANCE—CASUALTY INSURANCE; LOSSES COVERED. 


Policy insuring against “loss and expense by reason of claims made 
upon the assured” by reason of injury due to ownership maintenance 
and use of a delivery automobile is unambiguous, and limits the liability 
of insurer to accidents which happen while automobile is being used in 
the firm business of insured partners, and there can be no recovery 


* Decision rendered, October 21, 1919. 124 N. E. Rep. 789. 
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against insurer for loss due to operation of automobile by another firm 
composed of insured partners and another. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court, Appellate Division, Third Depart- 
ment. 

Action by Maurice H. Hartigan and another, individually and as 
copartners, against the Casualty Company of America. From a judg- 
ment of the Appellate Division (178 App. Div. 942, 165 N. Y. Supp. 894), 
unanimously affirming a judgment in favor of plaintiffs upon a decision 
of the court at Trial Term (97 Misc. Rep. 464, 161 N. Y. Supp. 145), 
defendant appeals. Reversed, and complaint dismissed. 


Collin McLennan, of New York City, for appellant. 
William E. Woollard, of Albany, for respondents. 


Pounp, J. Defendant issued an automobile liability policy insuring 
“Hartigan & Dwyer, No. 85-91 Congress St., Troy, Rensselaer county, 
New York, department store merchant,” against “loss and expense by 
reason of claims made upon the assured” by reason of accidents suffer- 
ed by any person by reason of “the ownership, maintenance, or use” of 
a delivery automobile described in the policy. Hartigan & Dwyer is a 
copartnership composed of Maurice H. Hartigan and Joseph E, Dwyer. 
The copartnership of Hartigan, Dwyer & O’Brien consists of the same 
individuals as the firm of Hartigan & Dwyer and one John J. O’Brien. 
It conducts a department store in Albany. When the automoble was 
being used in the business of the Albany firm and driven by an employee 
of that firm, a child was run over and killed. The plaintiffs paid two- 
thirds of the amount for which the claim against the Albany firm 
arising out of the accident was settled, and have maintained success- 
fully an action on the policy to recover the amount thus paid by them. 
The question is whether the policy may be so construed as to bring 
within its terms such individual liability. 

{1] The plaintiffs direct attention to the findings of fact, unanimous- 
ly affirmed, that the policy insures the plaintiffs “and each of them,” 
and that at the time of the accident the automobile was in use “by an 
agent of the plaintiffs and one John J. O’Brien.” The policy is incor- 
porated in the decision. If its terms are unambiguous, its construction is 
a question of law for the court, which survives the unanimous decision 
of the Appellate Division and is: subject to review by this court. Poel 
vy. Brunswick-Balke-Collender Co., 216 N. Y. 310, 110 N. E. 619. 

[2] We think that the terms of the policy are unambiguous and limit 
the liability of the insurer to accidents which happen while the auto- 
mobile is being used on the firm business of Hartigan & Dwyer. 

The plaintiffs have succeeded on the theory that they are individually 
liable for the torts of the firm of Hartigan, Dwyer & O’Brien (Matter 
of Peck, 206 N. Y. 55, 99 N. E, 258, 41 L. R. A. [N. S.] 1223 Ann Cas. 
1914A, 798); but it is the firm of Hartigan & Dwyer described in the 
policy as “department store merchant,” that is insured, and that firm has 
committed no wrong and incurred no liability. Hartigan and Dwyer, 
as individual members of the firm of Hartigan, Dwyer & O’Brien, are 
not insured against liability for the acts of that firm. When a partner- 
ship is established, the liability of the individual partners is an incident 
of the partnership merely, not a separate and independent liability. The 
policy protects Hartigan & Dwyer from loss by reason of automobile ac- 
cidents for which their partnership is liable, and to that extent protects 
them individually as members of such firm; but the Troy partnership as 
such is not a member of, and is not liable for the torts of, the Albany 
partnership. 
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Furthermore, for the purpose of keeping partnership accounts, mer- 
chants constantly resort to the fiction that a partnership is a legal entity, 
separate and distinct from the partners therein. This rule of conveni- 
ence is particularly serviceable to keep apart two firms having a common 
member. Jones v. Blun, 145 N. Y. 333, 39 N. E. 954. The partnerships 
in this case are not for all purposes to be regarded as legal entities, but, 
for the purpose of ascertaining the intention of the parties to the policy 
herein, we are governed by common parlance rather than legal parlance. 

Speaking of a mortgage executed by John Thompson to secure the ~ 
payment of all promissory notes made by him, this court said: 

“We think that among business men a distinction is made between 
the firm, as an entity, and the members who compose it, and that this 
language would not be understood as broad enough to cover the indebted- 
ness of a firm of which Thompson was a member and for whose debts, 
jointly with the other members of the firm, he could be made responsi- 
yi Bank of Buffalo v. Thompson, 121 N. E. 280, 283, 24 N. E. 473, 
474. 


So here we think that among business men a distinction is made be- 
tween the firm of Hartigan & Dwyer and the members who compose it, 
and that the policy is not broad enough to cover the liability of the 
members of the firm for which the firm itself was not liable. 

[3] The fact that the courts below have read the policy otherwise 
and found it susceptible of another meaning is urged as establishing the 
fact that reasonable and intelligent men may honestly differ as to its 
meaning, and that it must therefore be construed against the insurer. 
It is, however, for this court to say, as matter of law, whether reasona- 
ble men may reasonably differ as to such meaning, or whether the in- 
dulgence of the lower courts has not written a new contract for the 
parties and extended the defendant’s liability beyond the plain and un- 
ambiguous language of the policy. As a legal proposition, we must 
first find that the contract is ambiguous, before we may apply the rules 
governing the construction of ambiguous contracts. 

The judgments should be reversed, and complaint dismissed, with 
costs in all courts. 

Hiscock, C. J., and Chase, Collin, Cardozo, Crane, and Andrews, JJ., 
concur. 

Judgments reversed, etc. 


a a 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


ZIVITZ et AL. 
Vv. > 
MARYLAND CASUALTY CO-* 


INSURANCE -- CHANGING CONDITION NOT SPECIFIED IN 
POLICY OF BURGLARY INSURANCE. 


Where the schedule made a part of a burglary insurance policy de- 
tails in question and answer form the representations of assured as to 
conditions affecting the risk, a provision that changes of condition of the 
property shall invalidate the policy must be deemed to refer to condi- 
tions set forth in the schedule, and where, in the schelude, no represen- 


* Decision rendered, October 27, 1919. 178 N. Y. Supp. 211. 
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tations were made as to iron shutters, the removal of such shutters by 
insured’s landlord and replacing with wire glass was not a change of ma- 
terial conditions. 

(For other cases, see Insurance, Dec. Dig. § 318.) 


Appeal from City Court of New York, Trial Term. 

Action by Nathan Zivitz and another against the Maryland Casualty 
Company. From a judgment of the City Court, entered on a directed 
verdict for plaintiffs, and from an order denying a motion for a new 
trial, defendant appeals. Affirmed. 


Argued October term, 1919, before Guy, Bijur, and Delehanty, JJ. 


James J. Mahoney, of New York City (George J. Stacy, of New 
York City, of counsel), for appellant. 

Max D. Steuer,'of New York City (Jerome A. Strauss and Milton 
S. Cohn, both of New York City, of counsel), for respondents. 


Per CurtAM. As a defense to this action to recover upon a policy 
of burglary insurance, the defendant pleaded change of “conditions and 
circumstances” of the risk without the consent of the insurer and in 
violation of the terms of the policy. 

The proof tended to establish that on the night of January 3 or early 
morning of January 4, 1918, plaintiffs’ loft was entered by burglars, who 
removed a large quantity of clothing therefrom; that the entry was made 
by making a hole in one of the wire glass windows of plaintffs’ premises 
and opening the latch.on the inside; and it was conceded that at the 
time the policy was issued there were sheet iron shutters on the windows, 
but that these shutters had been removed by plaintiffs’ landlord in May, 
1917, by order of the fire department, apparently without the knowl- 
edge or consent of the defendant, and wire glass windows substituted 
therefor. 

At the close of the entire case the defendant moved for the dis- 
missal of the complaint, and plaintiffs asked for the direction of a ver- 
dict in their favor; the latter claiming that, as the iron shutters were 
taken away without the plaintiffs’ consent, their rights under the policy 
were unimpaired. The “court, adopting plaintiffs’ view of the case, di- 
rected a verdict for the plaintiffs. Thereupon the defendant asked leave 
to go to. the jury on all the issues, and on the issue that the policy was 
void if the circumstances and conditions of the risk were changed with- 
out the consent of the defendant, and to the denial of this motion an ex- 
ception was duly taken. 

Respondents urge, but do not present any authority in support there- 
of, that to avoid a burglary policy under the clause in question the 
change in the conditions and circumstances of the risk must have been 
brought about by the assured: Clause 6 of the policy provides that, if 
a change occurs, whether caused by plaintiffs or not, the policy shall be 
void. It appears, however, that the schedule prepared by defendant and 
made part of the policy sets forth in detailed question and answer form 
the representations of the assured as to conditions affecting the risk, 
and the provision that the policy shall be void if the conditions are 
changed must be deemed to refer to conditions of risk as set forth in 
the schedule ‘forming part of the policy, not conditions of which the 
policy takes no cognizance. In said schedule no representations are 
made, and no inquiry made as to iron shutters. No change of material 
conditions under the terms of the policy having been shown, the defense 
failed, and judgment was properly directed for plaintiffs. 

Judgment affirmed, with costs. 
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ILLINOIS INDEMNITY EXCHANGE vy. INDUSTRIAL COMMIS- 
SION et aL, (No. 12655.)* 


(Supreme Court of Illinois.) 


6. INSURANCE—WAIVER OF STIPULATIONS IN INDEMNITY 
POLICY 
Where. an insurer, indemnifying a partnership against loss through 
injuries to servants, did not insist upon treating the contract as at 
an end, when one of the two partners purchased the interest of the 
other and ran the business alone, it waived any defense on account 
of the dissolution of the partnership. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


7. INSURANCE—EFFECT OF DISSOLUTION OF PARTNER- 

SHIP 

The dissolution of a partnership, indemnified against loss through 
injuries to servants, does not necessarily render the indemnity policy 
void. 

(For other cases, see Insurance, Dec. Dig. § 33244, New, vol. 14 Key- 
No. Series.) 


Error to Circuit Court, Cook County; Oscar M. Torrison, Judge. 

Proceeding under the Workmen’s Compensation Act. by Knut Han- 
nibal for compensation for injuries, opposed by Harry Edlund, the 
employer, and the Illinois Indemnity Exchange. An award of the 
Industrial Commission in favor of applicant was confirmed in the 
Circuit Court, and the Illinois Indemnity Exchange brings error. Af- 
firmed. 


William McKinley and L. F. Binkley, both of Chicago, for plain- 
tiff in error. 

Bowe & Bowe and John E. E1ickson, all of Chicago (Augustine 
J. Bowe, of Chicago, of counsel), for defendant in error. 


* Decision rendered, Oct. 27. 1919. 124 N. E. Rep. 665. 


RANSBURG v. UNITED STATES FIDELITY & GUARANTY CO. 
ET AL, (No. 10029.)* 


(Appellate Court of Indiana, Division No. 2.) 


3. INSURANCE—JURISDICTION OF COURT OVER FOREIGN 

GUARANTY CORPORATION. 

Where a foreign fidelity and guaranty company maintained an office 
and agency in Indiana, it is, under Burns’ Ann. St. 1914, § 4798, subject 
to process served in actions, begun in Indiana, relating not only to busi- 
ness done within the state, but growing out of other matters as well. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


* Decision rendered. November 6, 1919. 124 N. E. Rep. 765. 
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Appeal from Superior Court, Marion County;-V. G. Clifford, Judge. 

Action by Harper J. Ransburg against the United States Fidelity & 
Guaranty Company and others. From a judgment for the named de- 
fendant, plaintiff appeals. Reversed, with instructions. 


Frank S. Roby, Chas. Mendenhall, and J. Burdette Little, all of In- 
dianapolis, for appellant. 
Pickens, Moores, Davidson & Pickens, of Indianapolis, for appellee. 


LOGAN v. SHARPE et at, (No. 32681.)* 


(Supreme Court of Iowa.) 


INSURANCE—COMPUTATION OF COMPENSATION OF SUB- 

AGENT. 

Where insurance association in hands of receiver credited certain 
per cent. of losses sustained by policy holders upon unpaid premiums, 
but paid agent’s commission according to amount of insurance accepted, 
without offsetting the amount of premium allowed on losses, subagent, 
under contract with agent entitling him to commission on “risk writ- 
ten and accepted,” was entitled to have commission computed as if 
all of premium had been paid in cash, without offsetting amount of 
premium allowed on losses. 


(For other cases, see Insurance, Dec. Dig. § 84[3].) 


Appe2! from Municipal Court of Des Moines; J. A. Dyer, Judge. 

“Not to be officially reported.” 

Action upon a written contract to recover compensation there- 
under. The facts are stated in the opinion. There was a judgment in 
the court below in favor of plaintiff, and defendants appeal. Affirmed. 


Carr, Carr & Evans and Carr, Carr & Cox, all of Des Moines, for 
appellants. 

Miller & Wallingford and Oliver H. Miller, all of Des. Moines, 
for appellee. 


*Decision rendered, Nov. 11, 1919. 174 N. W. Rep. 568. 
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NATIONAL SURETY CO. v. BOARD OF SUP’RS OF HOLMES 
COUNTY (No. 20678.)* 


(Supreme Court of Mississippi, Division A.) 


2. INSURANCE—SERVICE OF PROCESS UPON FOREIGN IN- 

SURANCE COMPANY. 

In action by county against foreign surety company “guaranteeing 
by its bond performance of a road building contract, the mere return 
On summons “executed personally by delivering to E. M., agent of 
and for” defendant, etc., was insufficient showing of service of pro- 
cess to support decree pro confesso, in view of Code 1906, § 937 (Hem- 
ingway’s Code, § 4115), making section 920 (section 4094), as to service 
upon foreign corporations in general, inapplicable where the subject- 
matter ts elsewhere prescribed, section 2562 (section 5027), defining 
insurance companies, and section 2606, cl. 4 (section 5069), as to agent ~ 
of foreign insurance company for service of process; there being noth- 
ing to show that service was had upon any person appointed and des- 
ignated as such agent nor that any such person was appointed by defend- 
ant. ™ 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal! from Chancery Court, Holmes County; A. Y. Woodward, 
Chancellox. 

On suggestion of error. Suggestion of error in former opinion 
(81 South. 792) sustained in part and overruled in part. Judgment 
rendered dismisging complainant's bill set aside and annulled, and 
decree of lower court reversed and cause remanded. 


R. H. & J. H. Thompson and Fulton Thompson, all of Jackson, 
for appellant. 
E. F. Noel and W. L. Dyer, both of Lexington, for appellee. 


*Decision rendered, Oct. 27, 1919. 83. South. Rep. 8. 
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AMERICAN FIDELITY CO. v.. LEAHY.* 
(Supreme Court of New York, Appellate Division, First Department. ) 


1. INSURANCE—“DOING BUSINESS”; FOREIGN INSURANCE 

CORPORATION. 

Foreign insurance corporation, having certificate entitling it to do 
business in state and to guarantee performance of contracts other than 
insurance contracts, under Insurance Law, § 9,:and section 70, subd. 4, 
was not required to limit its contract of guaranty to period during which 
it was authorized, at time execution of contract, to transact business, 
under seciion 32, and was not precluded from making premium payable 
in installments due after expiration of such period; the continuance of 
company’s liability after expiration of period not constituting “doing 
business” in state, within section 9. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


Appeal from Appellate Term, New York County. 

Action by the American Fidelity Company against Michael J. Leahy. 
Judgment of Municipal Court for plaintiff modified, and affirmed, as 
modified, by Appellate Term, and defendant by leave appeals. Af- 
firmed. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Phil- 
bin, JJ. 


Kellogg & Ross, of New York City (William K. Hartpence, of 
Ney York City, of counsel), for appellant. 

Harriman & Blake, of New York City (Herbert McKennis, of New 
York City, of counsel), for respondent. 





*Decision rendered, November 7, 1919. 178 N. Y. Supp. 511. 


PENINSULA LUMBER CO. v. ROYAL INDEMNITY CO* 


(Supreme Court of Oregon.) 


3. INSURANCE—APPLICATION FOR LIABILITY POLICY PRE- 
SUMABLY FOR ORDINARY POLICY. 
_ Where application was made for employer’s liability policy without 
going into any details as to the conditions to be placed in the policy, 
it will be presumed that the ordinary form of policy was to be used. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


5. INSURANCE—STATEMENT AS TO OTHER 
CONSTRUED AS ABSOLUTE. INSURANCE 


Insured’s statement that no insurance of specified kinds “has been 
declined, nor has any such insurance been canceled or the renewal there- 


senate atti acacia chp iniah aia eta irae 
* Decision rendered, October 21, 1919. 184 Pac. Rep. 562. 





Misc. ] National Surety Co. v. Murphy 67 


of refused, except as follows,” if followed by no exception, must be taken 
to be absolute, since it is incumbent upon insured to qualify statement 
if there is an exception, the exception being presumably within his 
knowledge, and the legal effect of such unqualified statement, where ex- 
ception is within knowledge of insured, but unknown to insurer, being 
same as if words “no exception” followed. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Department 1. 

Appeal from Circuit Court, Multnomah County; Calvin U. Ganten- 
bein, Judge. 

Suit by the Peninsula Lumber Company against the Royal Indemnity 
Company. Judgment of dismissal, and plaintiff appeals. Affirmed. 


R. Sleight, of Portland (James B. Kerr, of Portland, on the briefs) 
for appellant. 

R. W. Wilbur, of Portland, and H. B. M. Miller, of San Francisco, 
Cal. (Wilbur, Spencer & Beckett, of Portland, and Watt, Miller, Thorn- 
ton & Watt, of San Francisco, Cal., on the brief), for respondent. 


NATIONAL SURETY CO. v. MURPHY (No. 8203.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—SUFFICIENCY OF EVIDENCE IN ACTION ON 

BURGLARY POLICY. 

In an action on burglary and theft policy, evidence held sufficient to 
warrant a finding that articles disappearing from plaintiff’s residence 
were taken by burglars or thieves without his consent. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—PLEADING IN ACTION ON BURGLARY AND 
THEFT POLICY SUFFICIENT TO COVER LOSS BY THEFT. 
In an action on burglary and theft policy, an allegation that property 
was feloniously abstracted from the interior of plaintiff's residence was 
sufficient, especially when not challenged by demurrer, to cover a loss by 
theft, as distinguished from burglary. 
(For other cases see Insurance, Dec. Dig. § 635.) 


Appeal from Dallas County Court; W. L. Thornton, Judge. 
Action by M. Murphy against the National Surety Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Brooks, Worsham & Grayham, of Dallas, for appellant. 
Cockrell, Gray, McBride & O’Donnell, of Dallas, for appellee. 


“*Decision rendered, Oct. 18, 1919.. 215 S. W. Rep. 461. 
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NATIONAL SURETY CO. v. MURPHY. (No. 8204.)* 
; (Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—EVIDENCE ADMISSIBLE IN ACTION FOR 

COMMISSIONS. 

An allegation that a surety company’s representative agreed to pay a 
certain commission to its agent on certain business obtained by him 
would have permitted proof either of an oral or written agreement. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


4. INSURANCE—NECESSITY OF LICENSE OF FOREIGN INSUR- 

ANCE COMPANY AGENT. 

One licensed to solicit insurancé as agent under Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 4960, need not procure an additional license as 
agent of a particular company under article 4970, requiring agents of 
foreign companies to be licensed. 


(For other cases, see Insurance, Dec. Dig. § 22.) 

Appeal from Dallas County Court; T. A. Work, Judge. 

Action by M. Murphy against the National Surety Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Brook, Worsham & Graham, of Dallis, for appellant. 
Cockrell, Gray, McBride & O’Donnell, of Dallas, for appellee. 


* Decision rendered, Oct. 18, 1919. 215 S. W. Rep. 465. 
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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


Firth Crrcult. 


JEFFERSON STANDARD LIFE INS. CO. 
v. 


WILSON (No. 3355.)* 


1, INSURANCE—LIFE INSURANCE POLICY INCONTESTABLE 
AFTER ONE YEAR FROM DATE. 


Where life policy, providing that, “after one year from date,” if pre- 
miums have been duly paid, it shall be incontestable, and by its conclud- 
ing clause reciting that it had been caused to be signed November 15, 
1916, was on June 16, 1916, delivered to insured, with a receipt for pre- 
mium for interim insurance from June 1, 1916, to November. 15, 1916, 
and a receipt for first premium on the policy, reciting, “which is hereb 
rendered in force from the date of this payment” to November 15, 1917, 
the year for contest began to run then, and not from date of policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal form the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Suit by the Jefferson Standard Life Insurance Company against 
William Rodney Wilson, individually and as represented by his guar- 
dian. From a decree for defendant on his cross-action, complainant 
appeals. Affirmed. 


Richard C. Kelly, of Greensboro, N. C., and Sam S. Bennet, of Al- 
bany, Ga.. for appellant. 

E. K. Wilcox, of Valdosta, Ga., and Clifford E. Hay, of Thomasville, 
Ga.. for appellee. 


Before Walker. Circuit Judge, and Foster and Grubb, District 
Judges. 


Watker, Circuit Judge. On November 8, 1917, the appellant, 
Jefferson Standard Life Insurance Company, a North Carolina cor- 
poration, brought in the court below a suit in equity against the ap- 
pellee, a citizen of Georgia, the beneficiary named in a life insurance 
policy issued by the appellant to Walter Cross Culpepper, who died in 
December, 1916. The bill prayed that the appellee be enjoined from 
bringing suit on the policy, and from transferring or otherwise chang- 
ing in any way the status of it, and that the policy be cancelled because 
of the alleged falsity of mentioned statements and representations made 
by Culpepper in his written application for insurance as to matters 
material to the risk incurred by the policy. By cross-action the appellee 
sought to recover the amount called for by the policy in the event of 
the death of the insured, resulting from bodily injury effected solely 
through external, violent, and accidental means. The appeal is from 
a decree in favor of the appellee on his cross-action. 


Decision rendered, October 15, 1919. 260 Fed. Rep. 593. 
Vol. LV—6. 
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The allegations of the bill as to the falsity of statements or repre- 
sentations contained in the application for insurance were put in issue. 
The granting of the relief sought by that bill also was resisted on the 
ground that, when the suit was brought, the policy in question was in- 
contestable as a consequence of the following provision of it: 


“Incontestability—After one year from date, if premiums have been 
duly paid, this policy shall be incontestable for any cause, except mili- 
tary or naval service in time of war when the double indemnity pro- 
visions on face of this contract shall not apply.” 


The facts of the case do not bring it within the exceptions stated in 
the just-quoted provision. It is not claimed that the decree appealed 
from is subject to be reversed, if at the time the appellant’s bill was 
filed its right to contest the policy was barred by reason of the above- 
quoted incontestability clause. In behalf of the appellant it is contended 
that its right to contest the policy had not expired at the time its bill 
was filed. That contention is based on the circumstance that November 
15, 1916, is the date stated in the concluding clause of the body of the 
policy, which is quoted below. In passing on that contention the fol- 
lowing facts are to be considered: 


Culpepper’s written application for insurance was made in May, 
1916. On June 16, 1916, the appellant’s agent delivered to him the 
policy, to which was attached a written instrument of which the fol- 
lowing is a copy: 

“Jefferson Standard Life Insurance Company, Greensboro, North 
Carolina. 

“Received thirty-six and 90/100 dollars, being the interim term 
premium on policy No. 46412, on the life of Walter R. Culpepper, to 
which policy this interim term receipt is supplementary, required to 
render in force this term insurance from June 1, 1916, to November 15, 
1916, on which date the initial term of this policy begins. By ac- 
ceptance of this receipt it is agreed: 

“(a) That the condition of said policy become the condition of this 
interim term insurance. 

“(b) That in the event of a claim arising during the period covered 
by this receipt, and provided the first annual premium under this policy 
has not been paid, the company will deduct from this amount payable 
a full year’s regular annual premium under the form applied for at 
age of issue. 

“C. C. Taylor. Secretary.” 


At the same time the agent delivered to Culpepper a receipt of 
which the following is a copy: 

“Jefferson Standard Life Insurance Company, Greensboro, N. C. 

“Received one hundred eighty-nine and 35/100 dollars, being the 
first premium on Policy No. 46412 on the life of Walter Ross Culpepper, 
which is hereby rendered in force from the date of this payment to 
the 15th day of November, 1917, and no longer 

“This receipt will not be valid, or in any way binding on this 
company, unless the premium be paid in full while the insured is in 
good health, and this receipt be countersigned by a duly authorized 
agent. 


“C. C. Taylor, Secretary. 


“First Premium Receipt. 


“Received the within named amount this 16th day of June, 1916. 
“R. S. Roddenberry, Agent.” 
At the same time the agent collected from Culpepper the amounts 
of the interim term premium and of the first annual premium. The 
following is a copy of the concluding clause of the policy: 
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“In witness whereof. the Jefferson Standard Life Insurance Com- 
pany has caused this contract to be signed by its president and secretary, 
at its home office in the city of Greensboro, N. C., on this the 15th day 
of November, one thousand nine hundred and sixteen.” 


It was disclosed that the insured was a farmer. It may be inferred 
that it was for his convenience that the contract was so framed that the 
annual premium subsequent to the one paid would be payable in the 
fall, instead of in the spring. 

[1] The policy, the paper attached to it, and the receipt for $189.35 
were all parts of one transaction. By the express terms of the last- 
mentioned receipt the policy was “rendered in force” from the date of 
that receipt “to the 15th day of November, 1917.” The paper called 
“Interim Term Receipt” shows that it was the purpose to make the in- 
surance contracted for effective prior to the date stated in the conclud- 
ing clause of the body of the policy. The time limit fixed by the provi- 
sion in question was disclosed by the words “after one year from date”; 
the date there referred to not being specifically stated. The object of 
the provision in question being to limit the time within which the con- 
tract of insurance could be contested by the insurer, there is ground for 
inferring that it was intended that that time was to run from the date 
when the contract became subject to contest. It was subject to be con- 
tested as soon as it was in force. 

The papers evidencing the transaction disclosing the date when the 
policy became effective, it well may be inferred that that date, and 
not another one several months later, stated in one of the instruments 
evidencing the transaction, was the one intended. It was made plain 
that the dates when the annual premiums subsequent to the one present- 
ly paid would be due were to correspond with the date stated in the 
concluding clause of the body of the policy. The contract as a whole 
did not show that the time allowed for contesting the policy was in- 
tended to begin on a date several months subsequent to the date on 
which the policy became effective and subject to contest. Considering 
together the several papers evidencing the transaction, the conclusion is 
that the provision in question had the effect of making the policy in- 
contestable for any cause, other than the excepted one, after one year 
from the date of the policy becoming effective. As the policy had been 
in force for more than a year when the insurer undertook to contest it 
by suit, the asserted right to contest it on the grounds relied on was 
barred by the expiration of the time allowed for a contest. 

[2] There was a suggestion in the argument of the counsel for the 
appellant that the running of the time stated in the incontestability 
clause was suspended by the death of the insured within that time. We 
do not understand that it is claimed in behalf of the appellant that it 
is entitled to rely on that proposition, assuming its correctness. We 
think it has estopped itself to do so. The averments of the appellant’s 
bill show that it took the position that the time allowed for contesting 
the policy continued to run after the death of the insured, and that it 
would end with the 15th day of November, 1917. After the death of 
the insured, the grounds of contest stated in the bill were available to 
the appellant by way of defense to an action against it on the policy. 
This being true, the appellant was not entitled to equitable relief, in the 
absence of special circumstances showing that it might suffer irrepar- 
able injury unless such relief was granted. Insurance Co. v. Bailey, 
13 Wall. 616, 20 L. Ed. 501. 

The bill alleged as special circumstances calling for the equitable 
relief sought that the appellee was threatening and preparing to wait 
until after the 15th day of November, 1917, and then to institute an 
action on the policy, and that if the appellee should so wait the appel- 
lant would be deprived of the benefit of the alleged grounds of contest, 
by reason of the incontestability clause of the contract. Having, on 
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the grounds stated, invoked the equitable jurisdiction of the court and 
obtained the exercise of that jurisdiction by the granting of the pre- 
liminary injunction sought, the appellant precluded itself from contend- 
ing that the incontestability clause was suspended by the death of the 
insured within the time stated in that clause. It cannot get an equi- 
table remedy by representing that the claimed right to contest the 
policy was not affected by the insured’s death and that it was about to 
expire, and in the same suit contend that the provision in question was 
suspended by the insured’s death, and that the right to contest the 
policy was not about to expire when the suit was brought. A party 
who, for the purpose of maintaining a suit, has deliberately represented 
a thing in one aspect, cannot be permitted to contradict his own rep- 
resentation by giving the same thing another aspect in the same case. 
Iron Gate Bank v. Brady, 184 U. S. 665, 22 Sup. Ct. 529, 46 L. Ed. 739; 
Davis v. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578; Hod- 
ges v. Winston, 95 Ala. 514, 11 South, 200, 36 Am. St. Rep. 241. 

The right of the appellant to contest the contract sought to be can- 
celed having been barred, under a provision of that contract, when the 
suit for its cancellation was brought, and the decree appealed from 
not being questioned upon a ground other than the denial of the as- 
serted right to have that contract canceled, that decree is affirmed. 
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MUTUAL LIFE INS. CO. OF NEW YORK. 
v. 


HURNI PACKING CO. (No. 5365.)* 












1. INSURANCE—STATEMENTS IN APPLICATION OMITTING 


SLIGHT AFFECTIONS NOT FRAUDULENT. 


An applicant for life insurance is not chargeable with fraudulent mis- 
statements in his application, because he omitted from his statement of 
previous illnesses or diseases temporary affections such as colds, from 
which he recovered, where his answers were made in good faith. 


(For other cases, see Insurance, Dec. Dig. § 291[6].) 


2. INSURANCE—FALSE STATEMENTS AS TO MEDICAIL. 
TREATMENT INVALIDATING POLICY. 


A statement by an applicant for life insurance that he had not con- 
sulted nor been treated by a physician during the previous five vears, 
when in fact he had been treated or prescribed for each year for sup- 
posedly temporary ailments, held a material misrepresentation, which 
under the terms of his contract invalidated the policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 










In Error to the District Court of the United States for the North- 
ern District of Iowa; Henry T. Reed, Judge. 


260 Fed. Rep. 641. 





Decision rendered, September 1, 1919. 
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Action at law by the Hurni Packing Company agains* the Mutual 
Life Insurance Company of New York. Judgment for piaintiff. and 
defendant brings error. Reversed. 


R. L. Read of Des Moines, Iowa, and G. T. Struble, 0 Sioux City, 
Jowa (Read & Read. «tf Des Moines, Iowa, and Jepson & Struble. of 
Sioux City, Iowa, on the brief), for plaintiff in error. 

Edwin J. Stason, vf Sioux City, lowa, for defendant 1n error. 


Before Sanborn, Circuit Judge, ani Munger and Yourt.ans, District 
I:tdges. 


Munger, District Judge. In this case Hurni Packing Company, 
the beneficiary of a life insurance policy issued in Iowa to Rudolf Hurni 
by the Mutual Life Insurance Company of New York, brought suit 
against the insurer for the amount of the policy. The answer alleged 
that the policy was not in force, because Hurni made fraudulent and 
false representations in his application for the policy, and thereby ob- 
tained the policy and the prerequisite certificate of health from the 
insurance company’s medical examiner. 

There was a trial to a jury, but at its close each of the parties asked 
the court for a directed verdict. The court directed a verdict for the 
plaintiff for the amount of the policy, and from the judgment thereon 
the insurer prosecutes this writ of error. The errors assigned relate 
to the direction of the verdict in favor of the plaintiff. There is very 
little dispute as to the facts. 

To obtain the policy the insured made a written application, and 
he also signed a written statement, which he made to the medical ex- 
aminer of the insurer on September 3, 1915. This statement contained 
the following questions and answers: 

“18. What illness, diseases, injuries, or surgical operations have 
you had since childhood? 

“Pneumonia, one attack; fall 1899; duration 3 weeks; severity mod- 
erate; results good; don’t remember date of recovery. 

“19. State every physician or practitioner who has prescribed for 
or treated you. or whom you have consulted in the past five years. 

“None consulted. 

“20. Have you stated, in answer to question 18, all illnesses, diseases, 
injuries, or surgical operations which you have had since childhood? 

Yes. 

“21. Have you stated, in answer to question 19, every physician and 
peaenmoner consulted during the past five years and dates of consulta- 
tion 

“Yes. 

“22. Are you in good health? 

“Ves,” 


Hurni died in July, 1917, aged 47 years. He had resided at Sioux 
City, Iowa, since 1885, and had been engaged in the meat-packing busi- 
ness for many years before his death. He was the principal owner of 
this business and gave it his personal attention, regularly devoting long 
days of service to its demand. In 1899 Hurni had an attack of 
pneumonia, but recovered. After that he was subject to what his wife 
called “colds” two or three times a year, sometimes confining him to 
his house for a day. Dr. Clingan was Hurni’s regular family phyician, 
and he testified that he made one professional visit to see Hurni in 1911 
and prescribed for him; that Hurni consulted him at his office on Feb 
ruary 21, and also on April 24, 1912, and he then gave him medical 
treatment; that he visited and prescribed for Hurni at his home on 
October 4, 1913; and that Hurni consulted him and he prescribed for 
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him twice thereafter during that year; that Hurni came to his office once in 
1914, and obtained a prescription; and that in 1915 and prior to September 
2 (which was the date of Hurni’s statement to the insurance company’s 
examiner) he had professionally visited Hurni on March 9 and also 
on May 31. Dr. Clingan testified that most of Hurni’s illnesses were 
of an influenza nature, and all resulted from overwork. Hurni spent 
the greater part of June, July, and August of 1913, at the health resort 
of Excelsior Springs, Mo. Dr. Clingan had examined him before he 
made this trip, had advised that he go there, and had told him that if he 
did not get away from his work he would collapse. At Excelsior 
Springs, Hurni consulted Dr. Bogaard, and then consuled Dr. Prather, 
was examined by him for half an hour, and thereafter, during his stay 
at Excelsior Springs, Hurni went to Dr. Prather’s office for serum 
treatments, of which he took a number, which his wife estimates as 
a dozen, although she said it might have been 30. These treatments 
were given to Hurni by hypodermic injections. 

The medical examiner for the insurance company, in addition to 
taking the statement referred to, also made a physical examination 
of the applicant, and then recommended him to the insurance company 
as a fit subject for insurance. In doing so he relied upon the truth of 
Hurni’s statements, as well as upon the results of his observations, 
in making the physical examination. 

The questions involved in this case are somewhat narrowed by 
reasons of the provisions of section 1812 of the Iowa Code of 1897, 
which reads as follows: 


“In any case where the medical examiner, or physician acting as 
such, of any life insurance company or association doing business in 
the state shall issue a certificate of health or declare the applicant a 
fit subject for insurance, or so report to the company or association 
or its agent, under the rules and regulation of such company or associa- 
tion, it shall be thereby estopped from setting up in defense of the 
action on such policy or certificate that the assured was not in the con- 
dition of health required by the policy at the time of the issuance or 
delivery thereof, unless the same was procured by or through the fraud 
or deceit of the assured.” 


As construed by the Supreme Court of Iowa, the estoppel pro- 
vided by this statute extends, not only to the assured’s condition of 
health at the time the policy is issued, but relates to all matters inquired 
about, so far as they bear on the health and physical condition of the 
applicant as affecting the risk. Peterson v. Des Moines Life Associa- 
tion, 115 Iowa, 668, 87 N. W. 397. 

Applying this statute, the question presented in this case is whether 
the evidence produced was such that it was the duty of the court to 
declare as a matter of law that the medical examiner’s report was not 
obtained by the assured’s fraud and deceit. 

[1] The particular issues disclosed by the contentions of the par- 
ties are whether these statements by the assured were material and 
knowingly false. These statements related to the illnesses or diseases 
suffered by applicant, and to consultations, treatments, and prescriptions 
by physicians in the preceding five years. The evidence does not show 
the existence of any undisclosed illness or disease suffered by Hurni, 
unless it can be said that the colds to which he was subject were such 
illnesses. The existence of such colds may have been material for 
the medical examiner's purposes, but neither Hurni nor his physician 
regarded them as more than casual disturbances, and complete recovery 
followed each attack. His answer to these questions was only the 
expression of his opinion as to whether such colds amounted to disease 
or illness, and good faith in stating this opinion was all that was re- 
quired of the applicant. Moulor v. American Life Ins. Co.. 111 U. S. 
335, 4 Sup. Ct. 466, 28 L. Ed. 447; Ley v. Metropolitan Life Ins. Co., 
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120 Iowa, 203, 94 N. W. 568; Lakka v. Modern Brotherhood of America, 
163 Iowa, 159, 143 N. W. 513, 49 L. R. A. (N. S.) 902; Joyce on Ins. 
§ 2003; Connecticut Mutual Life Ins. Co. v. Union Trust Co., 112 U. S. 
250, 5 Sup. Ct. 119, 82 L. Ed. 708; Fidelity Mutual Life Ass'n v. Miller, 
92 Fed. 63, 34 C. C. A. 211. 

[2] The evidence showed that Hurni’s reiterated statement that he 
had consulted no physician within five years was untrue, and that it 
was believed and relied upon by the medical examiner, and was a ma- 
terial inducement to the making of a favorable report and the issuance 
of the policy. It is not contended that Hurni did not know the state- 
ment to be false, nor could it be possible that he should have forgotten 
the repeated visits and treatments of his family physician, both at his 
home, when he was confined to his bed, and when he had called at the 
physician’s office. Nor could he have forgotten that in three months’ 
absence at a health resort, following his physician’s advice to go there, 
as he was in danger of collapse, that he had consulted with two physi- 
cians, and had taken a dozen or more hypodermic injections of serum 
treatment. The contention that is made is that these representations 
were not of a material fact, and were therefore not fraudulent, and 
the trial court evidently adopted this view in directing a verdict for 
the plaintiff. 

In Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust 
Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70, Judge Taft, for 
the Court of Appeals, used this language: 


“Materiality of a fact, in insurance law, is subjective. It concerns 
rather the impression which the fact claimed to be material would 
reasonably and naturally convey to the insurer’s mind before the event, 
and at the time the insurance is effected, than the subsequent actual 
causal connection between the fact, or the probable cause it evidences, 
and the event. Thus, it is by no means conclusive upon the question 
of the materiality of a fact that it was actually one link in a chain of 
causes leading to the event. Watson v. Mainwaring, 4 Taunt. 763; 
Jones v. Insurance Co., 3 C. B. (N. S.) 65; Rose v. Insurance Co., 2 
Ir. Jur. 206; Insurance Co. v. Schultz, 73 Ill. 586. And, on the other 
hand, it does not disprove that a fact may have been material to the 
risk because it had no actual subsequent relation to the manner in which 
the event insured against did occur. A fair test of the materiality of 
a fact is found, therefore, in the answer to the question whether reason- 
ably careful and intelligent men would have regarded the fact, com- 
municated at the time of effecting the insurance, as substantially increas- 
the chances of the loss insured against.” 

A chief part of any insurance company’s business is a discrimina- 
tion in selecting risks lest the natural and average losses may be 
exceeded. The purpose of the inquiries made as to prior consulta- 
tions or treatments by physicians is to furnish to a life insurance 
company the information, either that the applicant has had contin- 
uous prior good health or the names of the practitioners consulted, 
so that the company may decide what further inquiries should be made 
in view of such disclosures. That such consultations were for what 
seemed to the applicant or his physician but trivial ailments is beside 
the question. It is the materiality to the company’s investigation and 
decision as to acceptance of the risk that is involved. Inquiries as to 
prior attacks necessitating the attendance of physicians may disclose 
information not to be found by the medical examiner's own efforts. 
The history of the patient may be quite essential to supplement a 
physical examination. 

In this case Hurni as a part of his application stipulated that he 
made the truth of his statements an inducement to the company to 
issue the policy. The testimony is undisputed and the medical exam- 
iner relied upon these statements, and would not have reported him 
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favorably as a risk, if he had known of his consultations with phy- 
sicians. The taking of serum injections, as a physician’s treatments, 
presumably to overcome an infection, during a prolonged sojourn at 
a health resort, was a significant fact that an insurance company might 
not wish to ignore. It is a material inquiry, as to which reasonable 
minds cannot differ, and therefore for the court to decide as a matter 
of law, when an applicant for life insurance falsely answers whether 
or not he has had other applications for insurance which were not 
granted, or were canceled. A&tna Life Ins. Co. v. Moore, 231 U. S. 
543, 34 Sup. Ct. 186, 58 L. Ed. 356; Prudential Ins. Co. v. Moore, 231 
U. S. 560, 34 Sup. Ct. 191, 58 L. Ed. 367; American Temperance Life 
Ins. Ass’n v. Solomon, 233 Fed. 213. 147 C. C. A. 219; Maryland 
Casualty Co. v. Eddy, 239 Fed. 477, 152 C. C. A. 355; Equitable Life 
Assur. Society v. Keiper, 165 Fed. 595, 91 C. C. A. 433; Home Life 
Ins. Co. v. Myers, 112 Fed. 846, 50 C. C. A. 544. 

It is likewise a material inquiry whether such applicant has con- 
sulted or been prescribed for by a physician within a limited period 
such as five years, before the application, when such consultations 
have occurred once or more annually for several years, or when such 
consultations have been followed by prolonged treatment by serum 
injections. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 
= Sup. Ct. 676, 60 L. Ed. 1202; Metropolitan Life Ins. Co. v. McTague, 

9 N. J. Law, 587, 9 Atl. 766, 60 Am. Rep. 661. 

The answer having been untrue, and the matter material, and the 
maker of the statement necessarily ’ knowing that it was untrue when 
he made it, the intention to deceive the insurer is necessarily implied 
as the natural consequence of such act. Claflin v. Commonwealth Ins. 
Co., 110 U. S. 81. 3 Sup. Ct. 507. 28 L. Ed. 706; Northwestern Mut. 
Life Ins. Co. v. Montgomery, 116 Ga. 799, 43 S. E. 79; Boddy v. Henry, 
126 Iowa, 31, 101 N. W. 447; Kerr on Fraud. p. 55. 

On the evidence as presented, the court should have directed a ver- 
dict for the defendant. The judgment of the lower court is therefore 
reversed, and a new trial ordered. 


SUPREME COURT OF COLORADO. 


TRAVELERS’ INS. CO. 
v. 


MIDDLEKAMP (No. 9368.)* 


BANKRUPTCY—INSURANCE ON BANKRUPT’S LIFE; CASH 
SURRENDER VALUE RECOVERABLE BY TRUSTEE. 


Where policy at time of bankruptcy of insured had run a sufficient 
length of time to entitle insured to receive a cash surrender value upon 
six months’ notice after default in payment of premiums due, trustee 
in bankruptcy, under Bankruptcy Act July 1, 1898, § 70a, cls. 3-6 (U. 
S. Comp. St. § 9654), giving trustee powers bankrupt might have exer- 
cised for his own benefit, was entitled to cash surrender value upon 
notice after default, though insured was not in default at time of bank- 


 *Decision rendered, July 7, 1919. Rehearing Denied Nov. 3, 1919. 
185 Pac. Rep. 335. 
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ruptcy petition and judgment, and though insurer did not consent to 
payment. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[12].) 


En Banc. 

Error to District Court, Pueblo County; Charles S. Essex, Judge. 

Action by E. G. Middlekamp, as trustee in bankrutcy of the estate of 
C. C. Slaughter, bankrupt, against the Travelers’ Insurance Company. 
Judgment for plaintiff and defendant brings error. Affirmed. 


Goudy, Twitchell & Burkhardt, of Denver, for plaintiff in error. 


Adams & Gast and Sam Parlapiano, all of Pueblo, for defendant in 
error. 


Scott, J. This action is by the trustee in bankruptcy, defendant 
in error, to recover the surrender value of a life insurance policy writ- 
ten upon the life of the bankrupt by the plaintiff in error. 

The case was determined upon the general demurrer of the trustee 
to the answer of the defendant company, which was sustained, and 
judgment rendered accordingly. 

The facts admitted by the pleadings are, in substance, that the 
Travelers’ Insurance Company, on the 30th day of June, 1906, issued to 
the bankrupt Coney C. Slaughter a life insurance policy in the sum of 
$5,000, with Dorothy C. Slaughter as beneficiary, and with annual pre- 
miums of $167.60, payable on June 30th of each year, with 30 days’ grace, 
upon the payment of 5 per cent. interest. 

An involuntary petition in bankruptcy was filed against Slaughter 
April 30, 1915, and he was adjudged a bankrupt June 8, 1915, and the 
plaintiff elected trustee in bankruptcy. June 25, 1915. 

The demand was for the cash surrender value of the policy which 
the court found to be $835, with interest, in the total sum of $1,003.67, 
for which judgment was rendered. 

The suit is founded upon a provision of the bankruptcy law common- 
ly referred to as a part of section 70a (Act Cong. July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. § 9654], and is as follows: 


“(3) Powers which he might have exercised for his own benefit, 
but not those which he might have exercised for some other person; 
(4) property transferred by him in fraud of his creditors; (5) property 
which prior to the filing of the petition he could by any means have 
transferred or which might have been levied upon and sold under judicial 
process against him: Provided, that when any bankrupt shall have any 
insurance policy which has a cash surrender value payable to himself, 
his estate, or personal representatives, he may, within thirty days after 
the cash surrender value has been ascertained and stated to the trustee 
by the company issuing the same, pay or secure to the trustee the sum 
so ascertained and stated, and continue to hold, own, and carry such 
policy free from the claims of the creditors participating in the dis- 
tribution of his estate under the bankruptcy proceedings, otherwise 
the policy shall pass to the trustee as assets; and (6) rights of action 
arising upon contracts or from the unlawful taking or detention of, or 
injury to his property.” 


The cash “surrender value” referred to in the section quoted, and 
the principle upon which it is based is defined and stated in the case 
of In re McKinney (D. C.) 15 Fed. 535, and since then generally ap- 
proved. Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 
771. Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 L. R. A. (N. S.) 148. is as follows: 

“The first of these elements, the surrender value of the policy, 
arises from the fact that the fixed annual premium is much in excess 
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of the annual risk during the earlier years of the policy, an excess made 
necessary in order to balance the deficiency of the same premium to 
meet the annual risk during the latter years of the policy. This excess 
in the premium paid over the annual cost of insurance, with accumula- 
tions of interest, constitutes the surrender value. Though this excess 
of premium paid legally the sole property of the company, still in prac- 
tical effect, though not in law, it is moneys of the assured deposited 
with the company in advance to make up the deficiency in later premi- 
ums to cover the annual cost of insurance, instead of being retained - 
by the assured and paid by him to the company in the shape of greatly 
increased premiums, when the risk is greatest. It is the ‘net reserve’ 
required by law to be kept by the company for the benefit of the assured, 
and to be maintained to the credit of the policy. So long as the policy 
remains in force the company has not practically any beneficial interest 
in it, except as its custodian, with the obligation to maintain it unim- 
paired and suitably invested for the benefit of the insured. This is 
the practical, though not legal, relation of the company to this fund. 
“Upon the surrender of the policy before the death of the assured, 

the company, to be relieved from all responsibility for the increased 
risk, which is represented by this accumulating reserve, could well 
afford to surrender a considerable part of it to the assured, or his rep- 
resentative.” 


The premium upon the policy under consideration had been fully 
paid to June 30, 1915, and therefore there was no default in such pay- 
ments at the time of filing the petition, or at the time of Judgment in 
bankruptcy. 

There are three provisions in the contract of insurance which are 
involved to a greater or less degree in consideration of the case: The 
provision relating to cash value; that relating to the time when the in- 
surance begins to run; and to all payments under the terms of the policy. 
These are: 


(1) “If any premium is not paid on or before the date when due, 
and if there is no indebtedness to the company, the insurance will auto- 
matically continue from said due date as term insurance, for the amount 
and during the term, including the period of grace, specified in column 
3 of the accompanying table; or in lieu of such term insurance, the 
company will indorse on this contract the amount of paid-up insurance, 
if any, specified in column 2 of the accompanying table, upon written 
request therefor made by the insured within six months from said due 
date. Upon similar written request within said six months, and sur- 
render of the contract, the company will pay the cash value, if any, 
specified in column 1 of the accompanying table.” 

(2) “Change of Beneficiary —Provided this contract is not assigned, 
the insured may at any time and from time to time during its contin- 
uance change the beneficiary, to effect only when such change and the~ 
written consent of the company thereto are indorsed upon the contract 
at the home office of the company, whereupon all rights of the former 
beneficiary shall cease. If there shall be no beneficiary living at the 
death of the insured, the proceeds of this contract shall be paid to the 
executors, administrators or assigns of the insured.” 

(3) “Insurance begins on June 30, 1906, and the insurance year, 
the provisions for dividends, cash loans, cash values, paid-up and auto- 
matic term insurance all relate back to that date.” 


It will be noted that the policy does provide for a cash value, spec- 
ified therein, and that the company agrees to pay such cash value, as- 
certainable from the policy itself, upon six months’ notice after default 
in payment of premiums due. Further, that the insured could at any 
time change the beneficiary. 

The fact appears also that the policy had run a sufficient length of 
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time to entitle the insured to receive a cash surrender value under its 
terms. 

These were all powers which the insured might have exercised for 
his own benefit, and thereafter by operation of law were vested in the 
trustee. 

A summary of the decisions of the courts upon these points is stated 
in Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed 143, and 
— no further citations upon this subject. In that case the court 
said: 

“The declaration of subdivision 3 is that ‘powers which he might 
have exercised for his own benefit’ ‘shall in turn be vested in the trustee;’ 
and there is vested in him as well all property that the bankrupt could 
transfer, or which, by judicial process, could be subjected to his debts, 
and especially as to insurance policies which have a cash surrender value 
payable to himself, his estate or personal representative. It is true 
the policies in question here are not so payable, but they can be or could 
have been so payable at his own will and by simple declaration. Under 
such conditions to hold that there was nothing of property to vest in a 
trustee would be to make an insurance policy a shelter for valuable 
assets, and, it might be, a refuge for fraud. And our conclusions 
would be the same if we regarded the proviso alone. 

“This court has been careful to define the interest of bankrupt in the 
insurance policies they may possess. In Hiscock v. Mertens, 205 U. S. 
202, 27 Sup. Ct. 488, 51 L. Ed. 771, we gave a bankrupt the benefit of 
the redemption of a policy from the claims of creditors, though a cash 
surrender value was not provided by it, but was recognized by the in- 
surance company. In Burlingham v. Crouse, 228 U. S. 459, 472, 33 
Sup. Ct. 564, 568, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148, we said that 
it ‘was the purpose of Congress to pass to the trustee that sum which 
was available to the bankrupt at the time of bankruptcy as a cash asset; 
otherwise to leave to the insured the benefit of his life insurance.’ See, 
also, Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 
BAe GN. Sy) BR” 


It is contended in this case that there could have been no cash sur- 
render value of the policy on the date of the filing of the petition in 
bankruptcy, April 30, 1915, for the reason that the policy provides that 
such surrender value may not accrue until default in payment of the 
premium, which did not in this case occur until June 30, 1915. But 
the policy does provide that the policy shall have a cash surrender value 
after a certain period from its date, which period had elapsed on the 
date of .the filing of the petition in bankruptcy. 

No case is cited bearing directly upon this point which sustains 
the contention. But the precise question has been determined many 
times to the contrary, and to the effect that such a policy does have 
a cash value at the date of the filing of the petition, but that it does 
{not?] mature, or, in other words, is not payable until after default in 
the payment of the premiums. 

It was said in Hiscock v. Mertens, supra, that: 


“It is further contended that respondent has not made out that the 
policies have a cash surrender value, because it appears from the evi- 
dence that the company would not accept their surrender until they had 
lapsed, and that they had not lapsed either when the petition was filed 
or the bankruptcy adjudged. But this is tantamount to saying that 
no policy can ever have a surrender value.” 

In Equitable Life Assur. Co. v. Miller, 185 Fed. 98, 107 C. C. A. 
316, the court, in passing upon a like state of facts in this regard, as 
here said: 

“The contract of insurance expressly provided that, upon the lapse of 
the policy, after at least three years’ premium had been paid, the com- 
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pany would give to the insured (not the beneficiaries) the choice of 
either a cash value or nonparticipating paid-up life policy. There can 
be no doubt that this policy passed to the trustee in bankruptcy as of 
May 9, 1908, notwithstanding the policy was then current and the cash 
surrender value did not mature until the subsequent default in payment 
of the annual premium. 

In the case of Samuels v. Cohen, supra, the petition was filed May 
13, 1915, and the premiums had been paid so as to keep the policy in 
full force until December 28, 1915, and, as before stated, the cash sur- 
render value passed to the trustee. 

It is argued that the insurance company in this case has not consented 
to the payment. This can make no difference. The rights of the trustee 
—_ by operation of law, which binds equally the insurer and the in- 
sure 

The views herein expressed are supported by Cohen v. Malone, 248 
U. S. 450, 39 Sup Ct. 141, 63 L. Ed. 352; Everett v. Judson, 228 U. =. 
474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154. In re 
Jones (D. C.) 249 Fed. 487, and with those cited seem to be conclusive. 
It must be understood that the conclusion here reached is based upon the 
bankruptcy statute, and the construction of that statute by the courts, 
and that what is here said is not to be accepted as controlling where the 
Statute is not involved. 

The judgment is affirmed. 

Teller, J., not participating. 


SUPREME COURT OF NEW YORK. 


Triat TerRM., Erte Counry. 


WELCH 
v. 
TRAVELERS’ INS. CO.* 


1. INSURANCE — NECESSARY PARTIES TO ACTION BY AD- 
MINISTRATOR ON LIFE POLICY. 


Where administrator brought action against beneficiary in a policy on 
deceased’s life, to substitute the estate of deceased as beneficiary, the 
beneficiary having murdered the deceased, and it was adjudged adminis- 
trator was entitled to such relief, such beneficiary was not a necessary 
party in an action by the administrator against the insurer to recover the 
amount of the policy. 


(For other cases, see Insurance, Dec. Dig. § 624[5].) 


2. INSURANCE—STATEMENTS IN APPLICATION AS TO RE- 
LATIONSHIP OF BENEFICIARY IMMATERIAL TO RISK. 


An insured, taking out insurance on his own life, may designate any 
person as beneficiary, regardless of the relationship between him and the 
beneficiary, and whether or not the beneficiary has an insurable interest 
in insured’s life; so that a statement in an application by one taking out 
insurance on his own life, to the effect that beneficiary was a cousin of 


* Decision rendered, October, 1919. 178 N. Y. Supp. 748. 
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insured, was not material to the risk, and was but a representation, and 
not a warranty, under Insurance Law, § 58. 


(For other cases, see Insurance, Dec. Dig. §§ 114, 265.) 


3. INSURANCE—LIFE INSURANCE; MURDER OF INSURED 
BY BENEFICIARY. 


Where life insurance policy permitted assignment or surrender with- 
out consent of beneficiary, and provided that payment was to be made 
to the beneficiary in case he survived insured, “otherwise to the estate of 
the insured,” and the policy was taken out at the instance of insured 
himself, the insurance should not become forfeited, but should be paid to 
insured’s estate where the beneficiary disqualified himself by murdering 
the insured. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


4. INSURANCE— SERVICF OF COMPLAINT IN ACTION ON 
LIFE POLICY AS NOTICE OF DEATH. 


Service of complaint by administrator of insured upon the insurer in 
an action against the beneficiary to have the policy reformed constituted 
written proof of death, although no judgment was asked against the in- 
surer especially where insurer refused to furnish printed blanks for such 
purpose. 

(for other cases, see Insurance, Dec. Dig. § 543.) 


5. INSURANCE—WAIVER OF WRITTEN PROOF OF DEATH. 


An insurance company waived the defense that there was no written 
proof of death, where it failed to assert it in an action by administrator 
of insured against the beneficiary, who had murdered the insured, to re- 
form the policy by substituting the estate of insured as beneficiary, al- 
though insurer was not a party, for the purpose of obtaining a personal 
judgment against it. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


6. INSURANCE—BURDEN OF PROOF OF DEATH IN QUARREL 
ON INSURER. 


In action on life policy, burden was upon insurer to establish its de- 
fense that insured was killed while quarreling or fighting, within the 
meaning of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


7. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW DEATH 
OF INSURED WHILE QUARRELING OR FIGHTING. 


Whether or not a provision as to quarreling or fighting applies to case 
of fatal injury to insured, yet where it clearly appears that the “quarrel- 
ing” was all done by the person who killed insured, and was not pro- 
voked or participated in by insured, and the killing was an unprovoked, 
unwarranted criminal homicide, no defense is established under this 
policy provision. 

(For other cases, see Insurance, Dec. Dig. § 438.) 


8. INSURANCE—INTEREST RECOVERABLE ON LIFE INSUR- 
ANCE POLICY AFTER NINETY DAYS. 


Under a life insurance policy, where the amount of the policy was to 
be paid 90 days after notice of death, interest should be charged from 90 
days after service of a verified complaint upon the insurer in an equity 
action against the beneficiary to have the policy reformed, to substitute 
the estate of the insured as beneficiary; named beneficiary having murder- 
ed insured. , 

(For other cases, see Insurance, Dec. Dig. § 598.) 
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Action by Thomas Welch, as administrator of the estate of John E. 
Welch, deceased, against the Travelers’ Insurance Company. Verdict 
directed for plaintiff. 


Charles Oishei, of Buffalo, for plaintiff 
Clinton B. Gibbs. of Buffalo. for defendant. 


Cote, J. This case was tried before the court with a jury, and at 
the close of the evidence each party moved for direction of a verdict; 
each agreeing that there was no question of fact for the jury, but that 
the case presented a question of law solely. It was stipulated that the 
jury might be discharged, and that the court might take such time as it 
found necessary to dispose of the case, and that, when disposed of, the 
direction as made be entered upon the minutes, and an exception be 
noted by the unsuccessful party. The facts are, briefly stated, as fol- 
lows: 

On or about May 28, 1915, the deceased applied to the defendant for 
insurance upon his own life in the sum of $2,000, naming in the appli- 
cation one Frank Harlander as beneficiary, and stating therein that the 
said Harlander was a cousin. Harlander was in fact in no way re- 
lated to the insured, although they were and had been for several years 
intimate personal friends. A policy in said sum was accordingly is- 
sued. All premium payments were kept up by the insured. On or 
about the 3d day of October, 1916, Harlander feloniously shot the de- 
ceased, inflicting a mortal wound, from which he died on October 5, 
1916, and said Harlander was convicted and sent to Auburn Prison 
therefor, where he is now confirmed. On October 6, 1916, the plaintiff 
was duly appointed administrator of the estate of the deceased, and at 
once called with his attorney upon the local agent of the defendant, 
at Buffalo, and asked for blank proofs of death, and was referred to 
the adjuster of the company, who also resided at Buffalo, upon whom 
they then called, and notified him of the fact of the killing of the in- 
sured by Harlander, and of the circumstances thereof, and asked him 
for such blanks, and they were refused, and were told that notice of 
death might be given to the New York state superintendent of insur- 
ance. 

On the 12th day of October, 1916, the plaintiff zs such administrator 
began an action in equity in the Supreme Court against this defendant 
and Harlander, serving at the time a copy of the complaint on the de- 
fendant herein, asking that the policy be reformed by striking there- 
from the name of said Frank Harlander and inserting instead thereof, 
as the party to whom the insurance be paid, “the estate of John E. 
Welch, deceased.” The complaint in said action set forth fully the 
fact of death and the circumstances thereof, and that Harlander felonious- 
ly shot and killed insured. Harlander did not answer in said action, 
but this defendant did, asking affirmative relief that the policy be ad- 
judged void and of no binding effect on this defendant. The com- 
plaint therein stated specifically that no personal judgment was sought 
against this defendant, except that it be required to conform to the 
orders of the court as against said Harlander. On October 31, 1917, 
judgment by default was taken and entered, by which it was adjudged 
that the plaintiff was entitled to the relief demanded, and that on service 
of a certified copy of the judgment on this defendant it modify or correct 
the policy, by striking therefrom the name of Frank Harlander, and by 
inserting in place thereof “the estate of John E. Welch, deceased.” 

Thereafter, and on November 14, 1917, on the application of this de- 
fendant, the judgment as to it (but not as to Harlander) was vacated 
and the default opened. In the meantime, and after judgment was 
entered as aforesaid as against Harlander, this action was begun. The 
issues in the equity action between the plaintiff and this defendant were 
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thereafter, to wit, on Januray 23, 1918, brought on and tried, and on 
March 12, 1918, judgment was entered whereby it was found and ad- 
judged “that the plaintiff is entitled to the judgment of this court that 
the issues in said action so commenced by the service of a summons and 
complaint upon the Travelers’ Insurance Company, as sole defendant, 
on the 31st day of October, 1917, be tried by jury; that the defense of 
the defendant the Travelers’ Insurance Company, in this action, be dis- 
missed.” 

An appeal was taken by this defendant from the said judgment to 
the Appellate Division, Fourth Department, and on January 22, 1919, 
= _— of the appellate court was entered, by which it was or- 
dere 

“That the appeal taken from said order [the order denying a new 
trial] be and the same is hereby dismissed, without costs, and that the 
judgment so appealed from be and the same hereby is reversed, with 
costs, and the complaint dismissed as to the appellant without costs. 

“Per Curiam. We are of the opinion that no cause of action is 
alleged or proved against the appellant; but as the plaintiff’s counsel dis- 
claimed any personal judgment against appellant, and the affirmative 
answer and counterclaim are likewise not available to appellant in this 
action, the reversal of the judgment and dismissal of the complaint 
should be without costs to either party.” 

174 N. Y. Supp. 925. 

I have reached the conclusion that a verdict should be directed in 
plaintiff’s favor, and my reasons therefor are as follows: 

{1] 1. Although no judgment was rendered against this defendant 
in the former action, yet the judgment against Harlander stands. He 
is foreclosed from maintaining an action by the provisions of that judg- 
ment, and the defendant is amply protected thereby. He is clearly not 
a necessary party to this action, and his presence is not necessary as a 
protection to the defendant. Christman v. Thatcher, 48 Hun, 446, 1 
Supp. 451; Jewett v. Schmidt, 45 Misc. Rep. 37, 90 N. Y. Supp. 


[2] 2. The statement in the application that Harlander was a cousin 
of the insured was not material to the risk. The application was not 
made by Harlander, but by the deceased for insurance on his own life, 
and he had a right to designate any person as beneficiary, regardless of 
the relationship between him and such beneficiary, and whether or not 
such beneficiary had an insurable interest in the life of said insured. 
Olmsted v. Keyes. 85 N. Y. 598: Reed v. Provident Ins. Co., 190 N. 
Y. 118, 82.N. E. 734; Simon v. O’Brien, 87 Hun, 160, 33 N. Y. Supp. 
815; Moore v. Prudential Ins. Co., 170 App. Div. 853, 156 N. Y. Supp. 
892. With regard to such a policy, the statement that Harlander was 
his counsin was at the most a representation, and immaterial, and not a 
warranty. Moore v. Prudential Ins. Co., 1700 App. Div. 853, 156 N. Y. 
Supp. 892; Ruoff v. John Hancock Co, 86 App. Div. 448, 83 N. Y. 
Supp. 758; section 58. Insurance Law (Consol. Laws, c. 28). 

[3] 3. The primary purpose of the insured in effecting insurance 
and in keeping up the premiums was to insure his life. The policy 
itself permitted assignment or surrender without the consent of the 
beneficiary. It also provided for the payment to such beneficiary in 
case he survived the insured; “otherwise, to the estate of the insured.” 
Under such a policy, taken out at the instance of the insured himself, I 
think it must be held that, when the beneficiary by his own act dis- 
qualified himself from taking, the insurance, which both insurer and 
insured contemplated should be paid to some one, should not become 
forfeited, but should be paid to the legal representative (the plaintiff 
in this case.) ‘Walsh v. Mutual Ins. Co., 133 N. Y. 400419, 31 N. E. 
228, 28 Am. St. Rep. 651; Wokal v. Belsky, 53 App. Div. 167-170, 65 
N. Y. Supp. 815. 
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[4, 5] 4. The service of the complaint in the equity action consti- 
tuted sufficient written proof of death, and especially in view of the 
fact that the defendant failed to furnish printed blanks for such pur- 
pose. Johnson v. Roach, 83 App. Div. 357, 82 N. Y. Supp. 203; Walsh 
v. Washington Ins. Co.. 32 N. Y. 427-442. I think, also, that the de- 
fendant waived this defense by failing to assert it in the former ac- 
tion. Carleton v. Lombard, 149 N. Y. 151, 43 N. E. 422; Dobson v. 
Hartford Ins. Co., 86 App. Div. 120, 83 N. Y. Supp. 456; Miles v. Casual- 
y Co. (Sup.) 115 N. Y. Supp. 3, affirmed 136 App. Div. 908, 120 N. Y. 

upp. 1135. 

[6] 5. The burden was upon the defendant to establish its defense 
that the insured was killed while quarreling or fighting, within the 
aaneing of the policy. Cluff v. Mutual Ins. Co.. 13 Allen (Mass.) 


{7] (a) It is very doubtful if this provision of the policy is applica- 
ble to the case of a fatal injury. American Accident Co. v. Carson, 
99 Ky. 441, 36 S. W. 169, 34 L. R. A. 301, 59 Am. St. Rep. 473. 

(b) In any event, the proof clearly shows that the “quarreling” 
was all done by Harlander, and was in no way provoked or participat- 
ed in by the insured. It was an unprovoked, unwarranted criminal 
homicide. This defense is not established. Coles v. N. Y. Casualty 
Co., 87 App. Div. 44, 83 N. Y. Supp. 1063; Jones v. Accident Ass’n, 
92 Iowa, 655, 61 N. W. 485. 

[8] The amount became due in 90 days after notice of death, which 
I think must be held to be 90 days from October 12, 1916, when the 
verified complaint in the equity action was served to wit, January 10, 
1917. A verdict is directed for the plaintiff against the defendant for 
the sum of $2,000, with interest thereon from January 10, 1917, to the 
date of the trial of this action. 


Ee 


SUPREME COURT OF WISCONSIN. 


CARLSON et AL. 
v. 
SCANDIA LIFE INS. CO.* 


1. INSURANCE—DAYS OF GRACE PROVISION APPLICABLE TO 

EXTRA PREMIUM COVERING MILITARY SERVICE. 

Clause of life policy allowing 31 days of grace for payment of all 
premiums after payment of the first held properly construed as ap- 
plying to provision requiring written permit to be obtained and extra 
premium to be paid in case of assured’s entry into military service, the 
two provisions not being entirely clear and the company having construed 
the provision for 31 days of grace, during which policy remained in 
force as applying to military. service provision. 


(For other cases, see Insurance, Dec. Dig. § 186[2].) 
2. eae GIVEN POLICY BY COM- 
P VY. 


Where two constructions are possible, the construction given clauses 
of life policy by the company itself must be considered as very persua- 
sive. 

(For other cases, see Insurance, Dec. Dig. § 154.) 


*Decision rendered, Dec. 2, 1919. 174 N. W. Rep. 896. 
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Appeal from Circuit Court, Bayfield County; G. N. Risjord, Judge. 

Action by Wilhelmina Carlson and another against the Scandia Life 
Insurance Company. Judgment for plaintiffs and defendant appeals. 
Affirmed. 


Action upon an insurance policy. The facts were stipulated. One 
Francis Carlson, deceased, took out a policy of insurance on his life for 
$1,000 in the defendant company March 6, 1918, payable to the plain- 
tiffs, and paid the first annual premium thereon. The policy was by 
its terms effective from December 1, 1917, and contained a provision 
to the effect that after the payment of the first annual premium a grace 
of 31 days would be allowed for the payment of any subsequent pre- 
mium or installment thereof, the policy meanwhile continuing in force, 
but that in case of the death of the insured within the 31 days the sum 
fiecessary to complete the premium payment would be deducted from 
the amount of the policy. A subsequent clause of the policy provided 
that it should be incontestable one year from date of issue, except for 
nonpayment of premiums or violation of the conditions relating to mili- 
tary or naval service in time of war, and also provided that— 


“Military or naval service in time of war is a risk not assumed 
under this policy unless a written permit therefor at a rate extra pre- 
mium to be fixed by the company shall be granted; and if without such 
permit signed by the executive officer of the company and without such 
extra premium, the insured shall die while so engaged or within six 
months thereafter, then the liability of the company under this policy 
shall be limited to the return of the premiums paid thereon without in- 
terest.” 


Francis Carlson was drafted into the United States military service 
September 4, 1918, and sent to Camp Grant at Rockford, Ill. On the 
8th of September he sent a letter to the agent of the company, stating 
that he had decided to keep up his insurance, and inquiring as to when 
he must begin paying the extra premium of $37.50. To this letter the 
company replied September 16th, stating that there was inclosed a re- 
quest for him (Carlson) to execute if he desired to have a military 
permit attached to his policy, and that— 


“When returned this request for permit you will kindly also return 
your policy in order that it may be changed to suit the conditions. The 
company’s rule requires that the application and payment for a permit 
should be made within thirty-one days after entering military service 
and the rate of premium for the permit is $37.50 per thousand per annum. 
Accordingly you should remit the proportionate part of $37.50 to cover 
the permit from the date you entered military service until December 1, 
1918. Extra premiums are payable at the same time regular premiums 
on the same policy are payable.” 


The insured was thereafter sent to Camp Hancock, Ga., and died in the 
military hospital at that camp, while still in the service, October 2, 1918, 
having never been an actual combatant. Proofs of death were duly 
furnished. 

The trial court found that the policy continued in force under its 
terms until 31 days after September 4, 1918, and rendered judgment 
for the plaintiffs for the face of the policy, less the proportionate part 
of the extra military premium for the year ending December 1, 1918. 
The defendant appeals. 


Geo. F. Merrill, of Ashland, for appellant. 
A. W. MacLeod, of Washburn, for respondents. 


Winslow, C. J. (after stating the facts as above). [1] The trial 
judge construed the clause of the policy allowing 31 days grace for the 
Vol. L.V—4 
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payment of all premiums after the payment of the first annual premium 
as applying to the provision requiring a written permit to be obtained 
and an extra premium to be paid in case of entry into military service. 
The insured having died within the 3l-day period, the conclusion that 
the company was still liable on the policy naturally followed. 

[2] It might be somewhat doubtful whether this construction of the 
two provisions would be the most logical as an original proposition. 
However, the meaning of the two provisions cannot be said to be en- 
tirely clear and in a case where two constructions are possible the con- 
struction given to them by the company itself must be considered as 
very persuasive. Certainly in such case the company should not com- 
plain if that construction be adopted by the court. It is very clear 
that the company construed the provision for 31 days of grace during 
which the policy continued in force as applying to the military service 
provision and we think under the circumstances of doubt as to the logi- 
cal construction the trial judge was right in following the company’s 
construction. 

Judgment affirmed. 


SUPREME COURT OF WISCONSIN. 


DOBELIN 
v. 
LADIES OF THE MACCABEES OF THE WORLD ert at. 


1, DEATH—TIME OF DEATH PRESUMED FROM ABSENCE. 
Unless the facts and circumstances shown are such as warrant a 
reasonable inference that death took place at some particular time within 
the seven-year period limited by the presumption of death from absence, 
death is not presumed before the end of the period. 
(For other cases, see Death, Dec. Dig. § 2[2].) 


z. DEATH—EVIDENCE AS TO SURVIVORSHIP. 

In husband’s action to recover a benefit payable on death of his wife, 
evidence for the husband held insufficient to meet his burden to establish 
that the death of a brother of the wife, one of her beneficiaries, occurred 
before the death of the wife, a fact necessary to make out the husband’s 
right to benefit. 

(For other cases, see Death, Dec. Dig. § 6.) 


Kerwin, Siebecker, and Vinje, JJ., dissenting. 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by Charles W. Dobelin against the Ladies of the Maccabees 
of the World and others. From judgment for plaintiff, the named 
defendant appeals. Reversed, with directions to dismiss the complaint. 


The defendant, as a fraternal beneficiary association, issued a benefit 
certificate November 24, 1905, on the life of one Rose Josephine Ball 
Dobelin, then the wife of the plaintiff, for the sum of $500. payable 
within three months after satisfactory proof of her death to her therein 
named beneficiaries, Bernhardt Paul Hanson and Wilhelm Otto Hanson, 


~*Decision rendered. Dec. 2. 1919. 174 N. W. Rep. 897. 
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her brothers, to be equally divided between them. On its face this 
certificate appears to have been issued in lieu of a former certificate 
of January 10, 1900. 

There is no question raised but that the plaintiff was entitled to 
the insurance if satisfactory proof was made that prior to the death 
: the insured March 9, 1916, her two named beneficiaries were then 
dead. 

There was no direct proof of the death of either of said beneficiaries. 
The court found in effect that. from the continued absence of the two 
brothers unheard from for a period of seven years, the death of each 
of them would be presumed; and furthermore that it would be pre- 
sumed to have taken place before the death of the insured, and that the 
plaintiff was therefore entitled to the amount of the policy. From 
judgment so finding, the defendant has appealed. 


Churchill, Bennett & Churchill, of Milwaukee. for appellant. 
Gilbert & Ela, of Madison, for respondent. 


EscHWEILER, J. (after stating the facts as above). There is no 
question needing consideration in the disposal of this case other than 
whether the evidence was sufficient to warrant the conclusion of the 
trial court that the death of one of the brothers, Bernhardt, took place 
prior to the death of the insured. 

The testimony upon which such conclusion must rest, if it can be 
sustained, is in substance that these two brothers, together with their 
sister, the deceased, and their mother, lived in the city of Madison until 
a few years prior to the marriage of plaintiff and deceased which took 
place in 1903. The brothers and the mother moved to and lived in 
Watertown, S. D., and neither of the brothers had been in the city of 
Madison subsequent to such removal to South Dakota. The mothe 
died in South Dakota having re-married. Bernhardt, while at Madison, 
worked in one of the hotels as bell boy and subsequently helped in a 
barroom, and was not known to his family to have ever married. They 
were not in the habit of corresponding with their sister, and there 
would be intervals of years when she would receive no letter whatever 
from the brother Bernhardt and apparently never from Wilhelm. Each 
could read and write. Their relations with the deceased and the plain- 
tiff, their brother-in-law, were friendly. The latter had known the 
two brothers some ten or more years before his marriage. 

After they left Madison, the sister appears to have had a letter 
from Bernhardt in 1906 to the effect that he had been “shanghaied” and 
taken to Russia and had traveled through other foreign lands. On 
June 27, 1911, the deceased received a telegram directed to her proper 
street and number in Madison reading as follows, “Must have fifty 
dollars before two days will repay in fifteen days telegraph,” signed, 
“Ben Wiber,” and appearing to have been sent from Caliente, Nev. 
(It appeared that Bernhardt at times used the name Wiber instead of 
Hanson.) In response to such telegram, the plaintiff on behalf of 
his wife sent the money. On the following day another telegram di- 
rected as before was received as follows, “Cannot identify myself have 
identification waived quick,” signed, “Ben Wiber.” This was also 
done. No further communication whatever was received from Bern- 
hardt thereafter during the period that elapsed between such telegrams 
and the death of the insured, nor afterwards. 

Depositions on behalf of plaintiff at Watertown, S. D., and Caliente, 
Nev., were taken in July, 1918, being a period of fully seven years sub- 
sequent to the date of such telegrams. The witness in South Dakota 
knew these two brothers, their mother and stepfather, that they all 
had lived at Watertown for a number of years, that he had never been 
able to get any trace of either of the brothers in the past seven years, 
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and had not heard from either of them for from seven to ten years. 
He did not know whether they had any friends or acquaintances in or 
near Watertown who would have been apt to have heard from them if 
they were still living. The testimony of the witnesses at Caliente, 
Nev., was to the effect that each had lived there at Caliente twelve 
years or more, that it was a town of about 700 inhabitants, and none 
of them had ever known or heard of anybody there by the name of 
Ben Wiber, Ben Hanson, or Bernhardt Paul Hanson, and some of 
them testified that if such an individual had lived there such witnesses 
would have known of that fact. 

While it is conceded that the evidence in this case would be suf- 
ficient to support a finding that these brothers were dead at the time 
of the trial of this action in 1918, more than seven years having elapsed 
since the receipt of Ben’s telegram of June 1911, yet it is contended 
by appellant that the facts are not sufficient to warrant the further con- 
clusion that the death of Ben occurred prior to the sister’s death on 
March 9, 1916, at a particular time within the seven years, but only 
some four years and nine months after such telegrams. 

[1] Unless the facts and circumstances shown in any particular 
case are such as warrant a reasonable inference that death took place 
at some particular time within the seven years, death is not presumed 
before the end of the period. White v. Brotherhood. 165 Wis. 418, 
422, 162 N. W. 441; Fidelity M. L. Ass’n v. Mettler, 185 U. S. 308, 319, 
22 Sup. Ct. 662, 46 L. Ed. 922. 

The grounds upon which the trial court arrived at the conclusion 
that the death of Bernhardt occurred before the death of Mrs. Dobelin 
does not appear in the record other than as embodied in the findings. 

[2] Respondent claims that the facts of this case showing a former 
friendly relationship between the brothers and the sister; the knowledge 
of her street address by Bernhardt as evidenced by his telegrams; the 
natural feeling of affection between them; the fact that no repayment 
of the loan was ever made by Bernhardt in compliance with his promise 
to do so within 15 days after his telegram; that no subsequent effort 
was made by him to obtain additional loans, although his application 
was so promptly met at that time; that he was unkown at Caliente, 
Nev.; and that he was never heard of again at Watertown, S. D., where 
he last had a home—warrant a finding that his death was within a 
reasonable time after the telegrams and the receipt of the $50, and 
therefore within the four years and nine months intervening before the 
death of the insured. 

We, however, cannot assent to a conclusion from any one of the 
above suggestions made by respondent, the facts in the case, or from 
all of them together, that Bernhardt died within a short time after 
June, 1911. He and his brother were wanderers with but the slightest 
of home ties, and those more naturally decreasing rather than strengthen- 
ing as time went on. The failure of one so situated to keep his promise 
to repay the loan so easily obtained by him in response to his telegrams 
is certainly as fully as consistent with a theory of continued life, coupled 
with disability or disinclination to repay, as with an inference that such 
obligation of repayment had been abrogated by speedy death. 

Under all the facts and circumstances, we are reluctantly compelled 
to hold that the plaintiff did not meet the burden resting upon him to 
establish that the death of Bernhardt occurred before the death of the 
insured, and it follows therefrom that the judgment must be reversed. 

Judgment reversed, with directions to dismiss the complaint. 


Kerwin, J. (dissenting). I cannot concur in the decision of this 
case. The absence of the two brothers of Mrs. Dobelin for seven 
years without tidings raises a presumption of death. 

The only question remaining is whether Bernhardt died before 
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Mrs. Dobelin. The facts and circumstances shown by the evidence 
are in my opinion sufficient to warrant the court below in drawing the 
inference that Bernhardt died before Mrs. Dobelin. Miller v. Woodmen 
of the World, 140 Wis. 505, 122 N. W. 1126, 28 L. R. A. (N. S.) 178, 
133 Am. St. Rep. 1095 ; Pag e v. Modern Woodmen of America, 162 
Wis. 259, 156 N. W. 137, ag R. A. 1916F, 438, Ann. Cas. 1918D, 756; 
Whiteley v. Equit. Assur. Soc., 72 Wis. 170, 39 N. W. 369. 

I am authorized to say that Mr. Justice Siebecker and Mr Justice 
Vinje concur in this dissent. 


RAILWAY MAIL ASS’N v. JOHNSON. (No. 157.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE— FORFEITURE FOR NONPAYMENT OF AS- 
SESSMENTS IN FRATERNAL INSURANCE COMPANY. 


A fraternal insuer cannot claim a forfeiture afer having regularly 
accepted payments of subsequent assessments on the ground that its 
books showed that the member did not pay assessments occurring a con- 
siderable period before his death. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


2. INSURANCE-—-ESTOPPEL OF FRATERNAL INSURANCE 
COMPANY TO CLAIM FORFEITURE FOR NONPAYMENT 
OF ASSESSSMENTS. 

Where a member of a fraternal insurance society who claimed to 
have paid an assessment visited the collection office to make a protest 
as to assessment, and was informed that it had been received and re- 
ceipt forwarded, held that the society was estopped by the conduct of 
its collecting officer from claiming forfeiture on the ground of nonpay- 
ment of that assessment. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


3. INSURANCE—NOTICE OF DISABILITY TO FRATERNAL IN- 

SURANCE COMPANY. 

Where a railroad mail clerk died as a result of an alleged injury 
received while in line of duty, but there was no claim for disability 
during the interval between injury and death, the fact that no notice 
was given of disability as required by the Constitution of a fraternal 
insurance society, which required notice in case of disability and death, 
did not, where notice of death was promptly given, preclude recovery 
of death benefits. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 


4. INSURANCE—EVIDENCE IN ACTION AGAINST FRATERNAL 
INSURANCE COMPANY AS TO CAUSE OF DEATH. 


In an action against a fraternal insurer, where the insurer claimed 
that death was the result of the effects of venereal disease, while the 
beneficiary claimed death was the result of an accident, testimony of 
the member’s family, friends, and neighbors as to his appearance before 
the accident, and as to appearance of the body afterward, was admissible 


* Decision rendered, Oct. 27, 1919. 215 S. W. Rep. 682. 
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to show that the member was not afflicted with disease, at least to the 
extent that it impaired his health and vigor. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 
6. INSURANCE—EVIDENCE SHOWING DEATH BY ACCIDENT. 


In an action against a fraternal insurance association, evidence held 
sufficient to warrant finding that the member met his death as a re- 
sult of an accident, and that it was not caused by disease. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from Circuit Court, Bradley County; Turner Butler, Judge. 
Action by Mrs. Algie M. Johnson against the Railway Mail Associa- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 


Wilson & McGough, of Warren, for appellant. 
J. C. Clary and B. L. Herring, both of Warren, for appellee. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD v. COMPTON 
(No. 161.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—CONSTITUTION OF BENEFICIAL ASSOCIA- 
TION PART OF BENEFIT CERTIFICATE. 
Constitution of a beneficial association, which benefit certificate 
provides shall be a part thereof, if not inconsistent with the terms of 
the certificate, is binding as part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—PROHIBITED OCCUPATION. 


The occupation of aviation prohibited by constitution of beneficial 
association held, especially in view of other parts of constitution, to 
be private occupation, and not service in aviation branch of army. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


3. INSURANCE—PROVISION AS TO ENLISTMENT IN ARMY 

NOT AFFECTING EXISTING CERTIFICATES. 

Constitution of beneficial association prescribing terms on which 
men in the army may be admitted to membership held, in view of other 
parts of constitution, not to affect members in good standing at time of 
adoption of amendment containing such provision. 


(For other cases, see Insurance, Dec. Dig. § 719[5].) 


Appeal from Circuit Court, Miller County; George R. Haynie, 
Judge. 

Action by W. G. Compton against the Sovereign Camp, Woodmen 
-“ the World. Judgment for plaintiff, and defendant appeals. Af- 
rmed. 


Decision rendered, Oct. 27, 1919. 215 S. W. Rep. 672. 
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Lewis Rhoton, Thomas E. Helm, and Gardner K. Oliplint, all of 
Little Rock, for appellant. 
J. M. Carter of Texarkana, for appellee. 


WALKER y. ILLINOIS BANKERS’ LIFE ASS’N (No. 140.)* 


(Supreme Court of Arkansas.) 


INSURANCE—EFFECT OF MISREPRESENTATIONS OF AGE 

OF INSURED MADE BY AGENT. 

Where insured did not read his life policy, and was induced to ac- 
cept it without reading by the agent’s conduct in impliedly representing 
the policy had been issued in accordance with the application as correctly 
stating insured’s age, the clause limiting the amount of recovery in case 
of misstatement of age by insured was not applicable, though the ap- 
plication, drawn up by the agent, did in fact misstate the age, and though 
it expressly stipulated the insurer should not be bound by representations 
of the agent. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Yell Chancery Court; Jordan Sellers, Chancellor. 

Action by the Illinois Bankers’ Life Association against Lamar 
Walker, administrator, wherein certain parties intervened. From de- 
cree dismissing the intervention, interveners appeal; and, from decree 
for plaintiff against defendant, defendant appeals. Decree dismissing 
the intervention affirmed, decree for plaintiff against defendant reversed, 
and judgment entered dismissing the complaint. 


G. O. Patterson, of Clarksville, and J. E. Chambers, of Danville, 
for appellant. 

Hays & Ward and J. T. Bullock, all of Russellville, for appellee. 

J. B. Crownover, of Dardanelle, for intervener. 


*Decision rendered, Oct. 20, 1919. 215 S. W. Rep. 598. 


McELRATH v. GOMER (No. 214.)* 
(Supreme Court of Arkansas.) 


1. INSURANCE—DELIVERY OF POLICY FOR BENEFIT OF IN- 
SURER’S AGENT 


If insured euengied policy and executed note for premium merely 
for purpose of enabling insurer’s agent to recover fee paid the doctor 
for medical examination, and upon agent’s promise to return note and 
take assignment of policy, the policy, not having been delivered for the 


*Decision rendered, Nov. 17, 1919. 215 S. W. Rep. 881. 
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purpose of making a valid and binding contract of insurance, was never 
in force as a contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal ate o- Court, Clay County; R. E. L. Johnson, Judge. 
Action by A. B. Gomer against T. H. McElrath. From judgment 
for plaintiff, defendant appeals. Reversed and oe 
© Bees 
F. G. Taylor, of Corning, for appellant. 
C. T. Bloodworth, of Corning, for appellee. 


CITY OF ATLANTA v. STANDARD LIFE INS. CO. (No. 1297.)* 
(Supreme Court of Georgia.) 


1. TAXATION—DEDUCTION OF INSURANCE RESERVE FUND 
FROM TOTAL ASSETS. 


“Every fire insurance company and life insurance company incor- 
porated under the laws of this state, and doing business on the legal 
reserve plan, shall be required to return for taxation all of its estate 
as other real estate is returned, and all of the personal property owned 
by such company shall be returned as other personal property is re- 
turned for taxation, and the value of the personal property owned by 
it shall be ascertained in the following manner: From the total value of 
the assets held by the company, both real and personal, shall be de- 
ducted the assessed value of all the real estate owned by the company 
in this state, the nontaxable bonds deposited by the company with the 
state treasurer, and the amount of the reserve or net value of its policies 
required by law to be held by the company for its policy holders and 
which belong to such policy holders; the remainder shall be the value 
of the personal property owned by and taxable against such company.” 
Civil Code 1910, § 980. Applying this statute to the facts of the case, 
the court did not err in granting an interlocutory injunction against the 
city of Atlanta, which was undertaking to collect taxes from the Stand- 
ard life Insurance Company without deducting the reserve fund from 
its total assets. 


(For other cases, see Taxation, Dec. Dig. § 608[5].) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

Actions for injunction by the Standard Life Insurance Company 
against the City of Atlanta. Interlocutory injunction granted, and 
the defendant brings error. Affirmed. 


J. L. Mayson and S. D. Hewlett, both of Atlanta, for plaintiff in 
error. 


Candler, Thomson & Hirsch, of Atlanta, for defendant in error. 


*Decision rendered, Nov. 4 1919. 101 S. E. Rep. 122. Syllabus 
by the Court. 
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MODERN WOODMEN OF AMERICA vy. STONE (No. 10051.)* 
(Appellate Court of Indiana, Division No. 1.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE; WAIVER OF 
RIGHT TO FORFEIT CERTIFICATE WHERE DEATH 
CAUSED BY INTEMPEARANCE. 


In an action on an insurance certificate wherein insurer’s by-laws 
provided for a forfeiture of the certificate if insured should become in- 
temperate in the use of intoxicating liquids, or if his death should re- 
sult directly or indirectly from the use thereof, an instruction that if 
insured died from the intemperate use of intoxicants, and if defendant, 
knowing of such use, continued to accept assessments, verdict should be 
given for plaintiff, held erroneous, since acceptance of such assessments 
— not constitute a waiver of the condition relating to death of in- 
sure 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from Circuit Court, Daviess County; William R. Gardiner, 
Special Judge. 
Action by Martha A. Stone against the Modern Woodmen of America. 
ar for plaintiff, a new trial was denied, and defendant appeals. 
eversed, with instructions. 


Truman & Plantz, and Cullop, Downey & La Plante, of Vincennes, 
for appellant. 


Harry R. Lewis, of Vincennes, and Alvin Padgett, of Washington, 
Ind., for appellee. 


*Decision rendered, Dec. 16, 1919. 125 N. E. Rep. 420. 


a 


INDIANA NAT. LIFE INS. CO. v. BUTLER.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FALSE REPRESENTATION OF AGENT; AC- 
TION TO RECOVER BY ONE PAYING PREMIUM NOTE. 


Even if agent of defendant company misrepresented surrender value 
of policy at the end of eleventh year and plaintiff was thereby induced 
to give his consent to his son’s taking out the insurance, the indorsee of 
note given for premium having sued plaintiff on note and recovered 
judgment, plaintiff could not recover the amount unless he was induced 
to execute the note by the fraudulent representation. 


(For other cases, see Insurance, Dec. Dig. § 198[4].) 


Appeal from Circuit Court, Grant County. 

Suit by S. W. Butler against the Indiana National Life Insurance 
Company. Judgment for plaintiff, and defendant prays an appeal. Ap- 
peal granted, judgment reversed, and cause remanded for new trial. 


C. C. Adams, of Williamstown, for appellant. 
De Jarnette & Harrison, of Williamstown, for appellee. 


*Decision rendered, Nov. 28, 1919. 215 S. W. Rep. 949. 
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IRIQUOIS LIFE INS. CO. v. THOMAS.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE—TERMINATION OF SOLICITING AGENCY BY 
COMPANY. 


Where the contract of a life insurer’s soliciting agent recited that 
it was made on the basis of his writing $3,000 business per month, and 
might be terminated at any time without notice if the condition was not 
fulfilled, mere failure to write the monthly amount did not terminate the 
agency, without affirming action by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


Appeal from Circuit Court, Grayson County. 

Action by Susa Thomas against: the Iriquois Life Insurance Company, 
resulting in default judgment against defendant. From an order re- 
fusing to quash the summons, set aside the judgment, and permit an 
answer to be filed, defendant appeals. Judgment affirmed. 


W. S. Proctor, of Leitchfield, and Boyce Watkins, of Louisville, for 
appellant. 
C. S. Nunn, of Marion, for appellee. 


*Decision rendered, Nov. 18, 1919. 215 S. W. Rep. 818. 





——— 


WADE v. NATIONAL BANK OF COMMERCE (No. 21474.)* 
(Supreme Court of Minnesota.) 


4. INSURANCE—DELIVERY OF POLICY, PREMIUM NOTE, AND 
CONTRACT AS ONE TRANSACTION, 


The delivery at the same time of an insurance policy, a promissory 
note for the Premium therefor, and a written contract concerning a 
return of the “premium” held to constitute one transaction. And when 
so considered, in the light of surrounding circumstances, the contract 
should be construed as an agreement that the payee in the note was to 
return it to the maker, if at any time within 60 days, the maker obtained 
more satisfactory insurance than contained in the policy mentioned, thus 
making the delivery conditional. 


(For other cases, see Insurance, Dec. Dig. § 187[1].) 


5. INSURANCE—ACTION ON PREMIUM NOTE; BURDEN OF 

SHOWING BONA FIDE PURCHASE. 

The fact being proven beyond dispute that under the agreement 
plaintiff was entitled to the possession of the note, the sole issue left 
was whether defendant purchased the same without notice of the agree- 
ment, and the court correctly charged that the burden was upon defendant 
to show itself a bona fide holder in due course, without notice. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


~*Decision rendered, Nov. 21, 1919. 174 N. W. Rep. 889. Syllabus 
by the Court. 
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7. INSURANCE—CONTRACT FORBIDDING TRANSFER OF PRE- 
MIUM NOTE. 


The written contract referred to did not permit a transfer of the 
note before the expiration of the 60 days therein specified. 
(For other cases, see Insurance, Dec. Dig. § 186[1]. 


8. INSURANCE—ACTION TO RECOVER PREMIUM NOTE; EVI- 
DENCE AS TO BONA FIDE PURCHASE. 
The evidence is sufficient to warrant the jury in finding that defendant 
was not a bona fide holder of the note, in due course, without notice. 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 


9. INSURANCE—ESTOPPEL TO CLAIM RETURN OF PREMIUM 
NOTE. 
The evidence does not show plaintiff estopped from claiming a re- 
turn of the note. 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from District Court, Martin County; E. C. Dean, Judge. 

Action in replevin by Harold E. Wade, as administrator, against 
the National Bank of Commerce. Verdict for plaintiff, and from an 
order denying its alternative motion for judgment notwithstanding the 
verdict or a new trial, defendant appeals. Order affirmed. 


H. L. & J. W. Schmidtt, of Mankato, H. W. Volk, of Minneapolis, 
Hughes & Ellsworth, of Mankato, and Paul C. Cooper, of Fairmont, 
for appellant. 

J. E. Haycraft, of Fairmont, for respondent. 


——oeQq—_—____——_ 


MATTERO v. CENTRAL LIFE INS. CO. (No. 16693.)* 
(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—“OLD LINE LIFE INSURANCE.” 

“Old line life insurance” is, in view of Rev. St. 1909, § 6968, insurance 
on a leval or flat rate plan where, for a fixed premium payable without 
condition at stated intervals, a certain sum is to be paid upon death 
without condition. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—ATTACHMENT OF APPLICATION TO OLD 

LINE POLICY NOT REQUIRED. 

Rev. St. 1909, § 6978, requiring the attachment to a stipulated pre- 
mium plan policy of a copy of the application therefor or indorsement 
of its substance upon the policy, is not applicable to life insurance com- 
panies doing a level rate or old line business. 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


3. INSURANCE—SPECIAL PROVISION FOR PARTICULAR 
CLASS OF INSURANCE NOT APPLICABLE TO OTHERS. 
A provision requiring attachment to a stipulated premium life in- 
surance policy of the application therefor, found in the special statute 


*Decision rendered, Nov. 4, 1919. 215 S. W. Rep. 750. 
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defining and regulating insurance of such particular class, has no ap- 
plication to other distinct classes of insurance unless expressly made so 
applicable. 


(For other cases, see Insurance. Dec. Dig. § 134[2].) 


Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

Action by Maria Caruso Mattero against the Central Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Reversed, 
and cause remanded. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Charles A. Lich, of St. Louis, for respondent. 


LANGLOIS vy. ASSOCIATION CANADO-AMERICAINE-* 


(Supreme Court of New Hampshire. Coos.) 


1. INSURANCE—BY-LAWS OF FRATERNAL INSURER MAY BE 
WAIVED, 


A by-law of a fraternal insurer as to monthly payment of assess- 
ment may be waived. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


2. INSURANCE—WAIVER BY FRATERNAL INSURER OF BY- 
LAW AS TO PAYMENT OF ASSESSMENTS. 


Waiver of a by-law of a fraternal insurer as to monthly payment of 
assessments may be established by evidence showing that it had been 
abandoned, so that it was no part of the contract of insurance, or by 
evidence of a course of conduct which would estop the insurer irom 
setting it up. 

(For other cases. see Insurance. Dec. Dig. § 755[4].) 


3. INSURANCE—EVIDENCE OF WAIVER OF BY-LAW AS TO 
PAYMENT OF ASSESSMENTS BY FRATERNAL INSURER. 


In view of the by-laws in force up’ to the time of the death of a 
member of a fraternal insurance order, evidence held to warrant a find- 
ing that the insurer had waived compliance with that by-law requiring 
monthly payments of assessments. 


(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Transferred from Superior Court. Cods County; Marble, Judge. 

Action on policy of life insurance issued to Frank Langlois by 
Josephine Langlois against the Association Canado-Americaine. Sub- 
ject to exception, nonsuit was ordered on defendant’s engagement that 
if exception were sustained, there would be judgment for plaintiff. 
Transferred to Supreme Court. Judgment for plaintiff. 


The defense was that the insured had not complied with the by-law 
requiring him to pay $2.66 each month and that he was under suspension 
for nonpayment of the assessment or dues for December, 1916. Upon 


~*Decision rendered, June 28, 1919. 108 Atl. Rep. 289. 
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the defendant’s motion for nonsuit, the plaintiff claimed there was evi- 
dence of a waiver of the by-law requiring monthly payments. 


Ovide J. Coulombe, of Berlin, for plaintiff, 
Joseph E. Lachance, of Manchester, George F. Rich, of Berlin, and 
Robert W. Upton, of Concord, for defendants. 


BUCKLEY v. ELLSWORTH CAMP, NO, 32, SONS OF VETERANS, 
DIVISION OF NEW JERSEY, U. S. A. —CARROLL v. SAME 
(No. 18)* 


(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE—CHANGE OF BENEFICIARY NOT DESIGNATED 

IN WILL BOOK. 

Where a beneficiary society provided by by-law for a death benefit 
payable to member’s “nearest relative or such person to whom he may 
direct,” the deceased member had a legal right to make a change in bene- 
ficiary from his mother to his wife; and, where such change was directed 
by him to be made, it was immaterial that no change was made in the 
“will book” which designated the mother as beneficiary, where the “will 
book” was not recognized by the association’s by-laws. 


(For other cases, see Insurance, Dec. Dig. §§ 780, 784[1].) 


Appeal from Supreme Court. 

Suits by Eva Buckley and Christine Carroll, respectively mother and 
widow of Jeremiah Carroll, deceased, against Ellsworth Camp, No. 32, 
Sons of Veterans, Division of New Jersey, United States of America, to 
recover a death benefit, were tried together, resulting in a judgment in 
favor of the widow in the one case and against the mother in the other 
case, and the mother appealed to the Supreme Court, which affirmed the 
judgment of the district court. The mother again appeals. Affirmed. 

On appeal from the Supreme Court, in which the following per 
curiam was filed: 

[1, 2] “This suit was a contest over a death benefit fund of $50 by 
the two plaintiffs, the widow and mother of Jeremiah Carroll. deceased. 
By consent of the parties the cases were tried together by the court 
without a jury, resulting in a judgment in favor of the plaintiff Christine 
Carroll, widow, in one case, and against the plaintiff Eva Buckley, the 
mother, in the other case. In the latter case there is an appeal. There 
are three grounds of appeal alleged. The first and third involve ques- 
tions of fact only; the second is whether a member of the defendant 
organization, in the absence of a provision to that effect, either in the 
by-laws or constitution, has a right to change the beneficiary. Section 
6 of article 12 of the by-laws is as follows. ‘On the death of any brother. 
his nearest relative or such person to whom he may direct shall re- 
ceive from the camp the sum of fifty dollars ($50.00). This is the only 
provision bearing upon the point under consideration. Qn November 13, 
1916, the deceased had designated in what is called a ‘will book’ his 
mother, Eva Carroll, now Eva Buckley, as the beneficiary. The by-laws 
do not recognize this so-called ‘will book.’ But this book is used exclu- 


*Decision rendered, Nov. 17, 1919. 108 Atl. Rep. 221. 
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sively for the designation of beneficiaries, and dates back to 1903. In 
May, 1917, Jeremiah Carroll, the deceased, at a meeting of the defendant 
organization, told the secretary to change the beneficiary to that of his 
wife, Christine Carroll. Afterwards he received this letter: ‘Union Hill, 
N. J., July 1, 1917. Mr. J. P. Carroll, Dear Bro.: I have changed the 
beneficary to your wife. Christine Carroll, and I hope this is satisfac- 
tory. I remain yours in F. C. L. R. Magai, Secty.’ 

“No change was made in the ‘will book.’ This, as stated above, was 
not recognized by the by-laws of the association. The court found that 
the deceased directed the fund to be paid to his wife, Christine Carroll. 
We cannot review the findings of fact made by the district court. We 
think as a matter of law the deceased had a legal right to make a change 
in the beneficiary named. Golden Star Fraternity v. Martin, 59 N. J. 
Law, 207, 35 Atl. 908. pit aS 

“The judgment of the district court is affirmed, with costs.” 


William Perlis, of West Hoboken, for appellant. 
William C. Kronmeyer, of New York City, for respondents, 


SWEENEY v. INDEPENDENT ORDER OF FORESTERS.* 
(Supreme Court of New York, Trial Term, Washington County.) 


1. INSURANCE—BENEFIT INSURANCE; “ENGAGED IN OR 
CONNECTED WITH SALE OF INTOXICATING LIQUORS.” 


A member of a fraternal order, who kept a hotel where intoxicating 
liquors were sold under a liquor tax certificate, also a steam-fitting shop 
in the rear of the hotel, was “engaged in or connected with” the manu- 
facture and sale of intoxicating liquors, though he did not sell personally 
and was doing steam-fitting work at the same time. 


(For other cases, see Insurance, Dec. Dig. § 694[1].) 


2. INSURANCE—IN ACTION ON _ BENEFIT CERTIFICATE, 
TESTIMONY AS TO CIRCUMSTANCES OF CONTRACT 
ADMISSIBLE. 


In an action against a fraternal order on its death benefit certificate, 
testimony of the deceased member’s son as to what occurred between his 
father and the deputy supreme chief ranger of the order, authorized to 
organize courts and lodges, three or four weeks before the day when the 
papers were signed, and his testimony and that of another witness that 
when they were signed his father stated his occupation was that of hotel 
keeper and steam fitter, the occupation of hotel keeper being prohibited 
under the by-laws of the order as involving the sale of intoxicants, held 
competent, also being competent on the question of the chief ranger’s 
knowledge of the member’s occupation. 


(For other cases, see Insurance, Dec. Dig. § 818[2].) 


3. INSURANCE—KNOWLEDGE OF AGENT OF BENEFIT INSUR- 
ANCE COMPANY CHARGEABLE TO INSURER. 
The knowledge of the deputy chief ranger of a fraternal order that 
an application for membership was a hotel keeper, engaged in the pro- 


*Decision rendered, September, 1919. 179 N. Y. Supp. 94. 
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hibited occupation of selling intoxicants, was chargeable to the order, 
despite the warranty in the application for membership as to the truth 
of all statements, whether written by the member or another, and the 
warranty in the medical examination paper that all statements and an- 
swers were the applicant’s, whether written by himself or another. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE—EVIDENCE SHOWING NO BREACH OF WAR- 
RANTY OF TRUTH OF STATEMENTS IN APPLICATION. 
Where an applicant for membership in a fraternal order stated to its 

deputy supreme chief ranger that he was a hotel keeper and steam fitter, 
there was no breach of warranty of the truth of all statements in the 
application for membership, though the deputy chief wrote in the oc- 
cupation of the applicant as that of a steam fitter only, presumably omit- 
ting the statement that he was a hotel keeper, because such occupation 
was prohibited by the by-laws of the order. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


5. INSURANCE--ADMISSION BY FRATERNAL ORDER OF ONE 
IN PROHIBITED OCCUPATION. 


Provisions of the constitution and by-laws of a fraternal order, as 
well as the agreement in an application for membership that no branch 
of the order and no officer had power to wave any of the provisions of 
the constitution, by-laws, or contract, held not to affect the rights of the 
beneficiary to the benefit payable for death of her husband, a member, ad- 
mitted as such by the order itself, though he was engaged in a pro- 
hibited occupation. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


6. INSURANCE—BENEFICIARY UNDER BENEFIT  CERTIFI- 
CATE DID NOT FORFEIT RIGHTS BY FAILURE TO EX- 
HAUST REMEDIES. 


The beneficiary of a member of a fraternal order, to whom the su- 
preme chief ranger of the order gave no notice of rejection of claim, 
though the manager of the order’s claim department wrote to the local 
lodge that the order denied all liability, and directed that the decision be 
conveyed to the beneficiary, held not to have forfeited her rights be- 
cause of failure to appeal from the supreme chief ranger of the order to 
its executive committee, and to exhaust all other remedies within the or- 
der. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Action by Mary Sweeney against the Independent Order of Fores- 
ters. Findings for plaintiff. 


Chambers & Finn, of Glens Falls, for plaintiff. 
Mork & Baum, of New York City, for defendant. 
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MORAN v. GRAND LODGE A. O. U. W., OF NORTH DAKOTA-* 
(Supreme Court of North Dakota.) 


INSURANCE—WAIVER BY ACCEPTANCE OF PAYMENT FROM 
THE INSURED; EFFECT OF REINSTATEMENT PROVI- 
SION. 


In an action on a certificate of life insurance issued by a fraternal 
organization to the deceased in February, 1918, for $2,000, 

Where it appears that the deceased became suspended as a member 
by reason of his failure to pay the assessments levied in August and 
September, 1918; and 

Where it further appears that on October 11 or 12, 1918, while he 
was in the hospital through an attack of influenza, his sister paid the 
fees necessary to secure a reinstatement, signed a certificate that the de- 
ceased was in good bodily health, and received a receipt from the local 
financier which provided that it was not binding until the member had 
been reinstated as provided by the lodge by-laws; and 

Where it further appears that thereafter, on October 13, 1918, the de- 
ceased died through the attack of influenza without any action having 
been taken by the organization to reinstate the deceased pursuant to its 
by-laws and requirements. 

It is held, that no principles of waiver apply in the reception of such 
payment so made, and that the trial court did not err in directing a ver- 
dict for the defendant. 


(For other cases, see Insurance, Dec. Dig. § 755[5].) 
Grace, J., dissenting. 


Appeal from District Court, Burleigh County; Nuessle, Judge. 

Action by Jenne Moran against the Grand Lodge of the Ancient 
Order of United Workmen of North Dakota. From a judgment entered 
upon a verdict directed for defendant, plaintiff appeals. Affirmed. 


E. T. Burke, of Bismarck, for appellant. 
Carmody & Mulready, of Fargo, for respondent. 


* Decision rendered, October 31, 1919. 175 N. W. Rep. 221. Syllabus 
by the Court. 


ROYAL NEIGHBORS OF AMERICA v, SIMS et at. (No. 8271).* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—EVIDENCE AS TO MISREPRESENTATIONS 
IN APPLICATION. 


In an action on an insurance policy, wherein insurer pleaded that in- 
sured had misrepresented the date of her birth, evidence held to support 
a finding that the year of birth on the application had been left blank 
by insured, and subsequently erroneously filled in by some one else. 


(For other cases, see Insurance, Dec. Dig. § § 665[3].) 


* Decision rendered, "November 1, 1919, 216 S. S. W. Rep. 240. 
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2. INSURANCE—WAITVER OF INFORMATION REQUIRED OF 

APPLICANT. 

Where applicant for a life insurance policy makes no statement as to 
age, or imperfectly and incompletely states it, insurer, by issuing a policy, 
waives the information and is bound, notwithstanding that the age, if 
given, would have caused a refusal of insurance. 


(For other cases, see Insurance, Dec. Dig. § 389[7].) 


Appeal from District Court, Hunt County; A. P. Dohoney, Judge. 
Action by Mrs. Sims and others against the Royal Neighbors of 
America. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Davis, Johnson & Handley, of Dallas, for appellant. 
Clark & Sweeten, of Greenville, for appellees. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. LENHARD 
eT AL. (No. 6250.)* 


(Court of Civil Appeals of Texas. San Antonio.) 


1. INSURANCE—SELLING OF LIQUOR IN VIOLATION OF LIFE 

POLICY. 

In an action on a fraternal order’s life policy, evidence held to show 
that insured sold liquor in violation of a clause of his policy every day 
for nearly three months, and that such selling was part of a service 
for which he was employed by a saloon keeper. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE—SELLING LIQUORS IN VIOLATION OF LIFE 

POLICY. 

Where a fraternal order’s life policy provided that persons engaged 
in the business of selling malt or intoxicating liquors should not be 
admitted, and that the certificate of any member who should engage in 
any prohibited occupation should become void except on notice and pay- 
ment of an additional assessment, and insured, without notice or payment 
of the additional assessment, engaged for three months in the business 
of selling intoxicants, his beneficiaries cannot recover on his death. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


Appeal from District Court, Gonzales County; M. Kennon, Judge. 

Suit by Mrs. Frank Lenhard and husband against the Sovereign 
Camp, Woodmen of the World. Judgment for plaintiffs, and defendant 
appeals. Reversed and rendered. 


E. D. Henry, Perry S. Robertson, and Atlas Jones. all of San 
Antonio, for appellant. 
W. B. Green and W. H. Blanton, both of Gonzales, for appellees. 


* Decision rendered, Oct. 15, 1919. Rehearing denied Nov. 19, 1919. 
215 S. W. Rep. 979. 


Vol. LV—7. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT, 


ZETNA INS. CO. 
v. 
HEFFERLIN (No. 3317.)* 


1. INSURANCE—EVERY INTENDMENT IN FAVOR OF VALIDI- 
TY OF AWARD. 


Every intendment will be entertained in favor of an award made by 
appraisers appointed pursuant to arbitration provisions in a fire policy, 
and the award will be sustained, even though it does not conform to 
what would have been the judgment of the court. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE—AWARD BY ARBITRATORS AFFIRMED. 


An award by appraisers appointed pursuant to the provisions of a fire 
policy will not be sustained, where the appraisers omitted items of dam- 
age and failed to accept insured’s tentative offer of information, and did 
not notify him as to the date of the hearing 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE—INSURED NOT REQUIRED TO SUBMIT SEC- 
OND APPRAISEMENT. 


Where, through no fault of the insured, an award made by appraisers 
appointed under the arbitration provisions of a fire policy is set aside 
for their failure to consider all of the items of loss, etc., insured is not 
required to submit to a second appraisement of the loss. 


(For other cases, see Insurance, Dec. Dig. § 575.) 


In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge 
Action by C. S. Hefferlin against the Aftna Insurance Company. 


There was a judgment for plaintiff, and defendant brings error. Af- 
firmed. 


This action was brought in the state court by Hefferlin, called plain- 
tiff, against the insurance company, called defendant, to enforce liability 
under an insurance policy for $5,000, issued to cover a hotel, including 
foundations, window screens, doors, electric light wiring, and all fix- 
tures. The building was almost wholly consumed by fire on November 
30, 1916. The case was removed to the United States court. 

In one count plaintiff alleges that his loss was $64,695, the value of 
the property when destroyed, that proofs of loss were made, that there 
was other insurance, and that the loss had not been paid. In the second 
count it is alleged that plaintiff and defendant disagreed as to the amount 
of loss, and that according to the terms of the policy they thereupon 
attempted to have the amount of loss sustained ascertained by appraisers, 
one selected by plaintiff and the other by defendant; that the appraisers 


*Decision rendered, October 14, 1919. 260 Fed. Rep. 695. 
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visited the burned building during a severe storm, when snow and storm 
conditions prevented an ascertainment of what, if any, salvage value 
there was; that the appraisers arbitrarily fixed the salvage value at 
$3,038.50, whereas there was in fact no salvage value; that the appraisers 
refused to permit plaintiff to furnish information as to the construction 
and condition of repair of the building at the time of the fire, or to 
furnish evidence with respect thereto, and that the appraisers, being 
ignorant of the condition and preservation of the building, arbitrarily 
fixed the sound value at the time of the fire at $50,601.80, depreciation 
at $12,842, whereas actual depreciation did not exceed $5,000, and the 
net loss at $34,721.21, whereas the actual cash value at the time of the 
fire was $64,695. It is alleged that the appraisers failed to give notice 
of the time when or place where they were to meet to make their find- 
ings, and that they failed to take into consideration room telephones and 
wiring, door and window screens, down spouts, and gutters. The 
insurance company answered that, because of disagreement as to the 
amount of loss and damage sustained, appraisers were appointed, and 
that the sound value, amount of salvage, and depreciation and net loss 
were as fixed by the appraisers. The company pleaded willingness to 
pay its proportionate amount of the award, and that if there was any 
omission of items it was because of the acts of the plaintiff, and that it 
was the duty of the plaintiff to submit to a new appraisal, consent to 
which was given by the company. 

The jury rendered a general verdict, and made special findings in 
favor of plaintiff. They found that the cost of the building and fixtures 
in 1909 was $59,939, that when burned it would have cost $68,929.85, that 
the amount of depreciation was $7,222.75, and that the amount of salvage 
was $1,250. Under the findings, the company became liable to pay the 
plaintiff the amount stipulated in the policy upon which the action was 
based. Judgment was entered accordingly. 

The policy, after providing that loss or damage shall be ascertained 
or estimated according to actual cash value, with proper deductions for 
depreciation, however caused, shall in no event exceed what it would 
then cost the insured to repair or replace with material of like kind and 
quality, reads: “ * * * Said ascertainment or estimate shall be made 
by the insured and this company, or, if they differ, then by appraisers as 
hereinafter provided, and the amount of loss or damage having been 
thus determined, the sum for which this company is liable, pursuant to 
this policy, shall be payable 60 days after due notice, ascertainment, 
estimate, and satisfactory proof af loss have been received by this com- 
pany in accordance with the terms of this policy.” The policy also con- 
tains the following: “In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascertained by two competent 
and disinterested appraisers. the insured and this company each select- 
ing one, and the two so chosen shall first select a competent and disin- 
terested umpire; the appraisers together shall then estimate and ap- 
praise the loss, stating separately sound value and damage, and, failing 
to agree, shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss; the parties 
thereto shall pay the appraiser respectively selected by them, and shall 
bear equally the expenses of the appraisal and umpire.” 


Frank & Gaines, of Butte, Mont., for plaintiff in error. 
Smith, Gibson & Smith, of Livingston, Mont., and E. N. Harwood, 
of Billings, Mont., for defendant in error. 


Before Ross, Morrow, and Hunt, Circuit Judges. 


Hunt, Circuit Judge (after stating the facts as above). The errors 
assigned present the question whether the court erred in declaring as a 
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matter of law that the award was invalid, and should it be held that the 
appraisal was ineffective. whether it was obligatory upon the plaintiff, 
the insured, to submit to a new appraisal. ; 

The evidence was that neither of the appraisers was acquainted with 
the hotel building prior to the time of its destruction; that the build- 
ing and fixtures were almost entirely destroyed; that the foundations 
were shattered and the stone in them discolored; that the kitchen part 
of the hotel was entirely burned off, the upper walls caved in, and the 
floor sagged. Plaintiff testified that, when the appraisers started to go 
from Livingston to Corwin, where the hotel was situated, he asked one 
of them if he wished him to accompany them, and that the appraiser 
said he didn’t care, and “guessed” it would be all right if he went; 
that at the time the appraisers examined the premises the ground was 
covered with snow, and the wind was blowing, and the temperature very 
cold; that appraisers did not seem to give him much attention, and that, 
not being very strong himself, he left them and went to the depot; that 
the appraisers never asked him for anything, although he offered to give 
them any information he could; that they did not tell him they would 
give him an opportunity to give them information, nor did they make any 
inquiry of him about the condition of the hotel, nor invite information 
about the property; that when they came down from the hotel to Livings- 
ton they asked no questions. He said: 


“They did not seem to want me to give them any information. I 
judged that from their demeanor.” 


He further testified that he could have given them information, and 
would have done so; that they brought to him the award, and that he 
told them it was too low, and that he was dissatisfied; that they did not 
include the down spouting and extras of the value of $300, nor the en- 
tire wiring of 80 inside rooms, telephone switchboard, or enunciator, 
which cost about $1,480, nor the screen doors and window screens on 
the entire building, worth $490.62. On cross-examination plaintiff testified 
that he had a set of plans and specifications which had been used during 
the construction of the building, and that he furnished these to the in- 
surance adjuster, who took them away with him, and that he had secured 
a duplicate set, which he turned over to an architect; that when he was 
going up to the hotel site he told one of the appraisers that he would 
tell him anything he wanted to know about, and that he told both the 
appraisers the same thing when he was at the hotel building site; that 
one of the appraisers said, “All right,” they would call on’ him if they 
wanted anything; that he was a little offended at the demeanor of the 
appraisers, and thought they ought to ask him questions about the prop- 
erty, but they did not. Plaintiff also said that he had had the floors 
painted and inside varnishing done; that the building did not require 
much repair and was in very good condition, 

The architect, who had furnished the plans and specifications for the 
building and supervised its construction, testified that the original cost 
of the hotel in 1910 was approximately $58,000, and that it would cost 
from 15 to 20 per cent. more to construct in 1916, and that in his opin- 
ton a fair depreciation would be 2 per cent. per annum. Another architect 
testified that in his opinion the cost of construction in 1916 would be 
about $65,000, and that the depreciation from 1910 to 1916 would not 
exceed 10 per cent.; that in June, 1918, after the fire, there was very lit- 
tle salvage, the foundation walls being badly shattered and that not 
more than 25 per cent. of the stone was fit for use again. 

One of the appraisers, in testifying for the defendant, said that in 
estimating depreciation he was guided largely by rules adopted by en- 
gineers, covering classes of material, and that these ‘rules are determined 
by long experience and observation in different classes of materials; that 
he obtained plans and specifications of the building, and consulted at dif- 
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ferent times with the architect who drew the plans of the hotel, and 
from the information obtained from the architect and the plans and 
specifications the appraisers could estimate the cost of the building, with 
the exception of the electric Ight fixtures, and that he wrote to plaintiff 
to procure the invoice for those; that plaintiff did not furnish the figures 
for the electric light fixtures, and they got them from others; that the 
plaintiff had offered his services, but that the appraisers had obtained all 
the information from the specifications and plans that was required as to 
the building and would get the information with reference to the sal- 
vage and as to the condition of the ruins when they were upon the 
ground; that the ruins would speak for themselves, and that it was “up 
io us to decide without any outside interference”; that they examined 
the ruins, estimated how much was destroyed, and eliminated that, and 
allowed for what could be utilized; that they went all over the ruins, 
observed what was !eft of the interior finish, considered wear and tear, 
and estimated upon the outside walls by what they found still standing; 
that they estimated depreciation at not quite 4% per cent. per annum. 
This appraiser frankly said: The “idea” was “that Mr. Hefferlin should 
have furnished all the infermation without solicitation”; that they got 
some information in Livingston, but that it was not the custom to get 
the information from the interested parties, unless the appraisers asked 
for it; that the plans did not inform them that there was a telephone 
system, window screens, and screen doors; and that the appraisers did 
not consider those items in making their estimate. The other appraiser 
testified generally to like effect concerning depreciation, and said that 
in the papers furnished there was nothing about room telephones or an 
enunciator; that they took an average of all depreciation, and proceeded 
upon the belief that the plans and specifications embodied everything 
there was in the building Witness testified that on the way up to 
Corwin he did not hear plaintiff say anything about the appraisal mat- 
ter, and did not talk with him about it. 

{1, 2] It is well established that every reasonable intendment is in 
favor of an award made by appraisers who have acted pursuant to 
the terms of the clause of a policy such as there is in this case. and that 
an award will be sustained, even though it does not conform to what 
would have been the judgment of the court. But in the present case 
these points stand forth in a conspicuous way: The appraisers never 
received any explanations or statements of any character with relation 
to the property destroyed from the insured, and they omitted to consid- 
er important items of property that should have been included. In 
some respects the case is like that of Continental Insurance Co. v. Gar- 
rett, 125 Fed. 589, 60 C. C. A. 395. The policy in that case provided 
for submission to appraisers, and that the appraisers should ascertain 
the sound value of and the loss upon the property damaged or destroy- 
ed. Award was made and subsequently action brought to set it aside, 
because of want of notice to the insured. There was no requirement in 
the agreement of submission that the appraisers should follow the law 
generally, but the Court of Appeals, speaking through Judge Lurton, 
held that notice should have been given to the parties of the time and 
place of the hearing “from the commonest principles of justice.” The 
court was of the opinion that. if the character of the matter submitted 
were such as to justify an inference that the appraisers were chosen to 
act as experts and adjust the matter from their own knowledge, notice 
would not be necessary, and it was not obligatory upon the appraisers 
to hear evidence, unless the agreement of submission so provided. The 
arbitrators in that case were called upon to ascertain and appraise the 
sound value of a brick building which had been almost completely 
destroyed by fire; even the walls having, in part, fallen. The court said: 

“Thus a mere examination of the premises could not, on the evidence 
in this record, have informed them as to the character of the finishing of 
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the interior work, and its condition before the fire. The appraisers were 
experienced contracting builders; but, without some evidence, how was 
it possible for them to know the sound value or the loss and damage? 
Under such circumstances appraisers should give notice to both parties 
of the time and place of hearing, and require evidence in respect of 
facts which they could not otherwise know. The mere fact that the as- 
sured saw the appraisers on the street, and that he did not ask to be 
heard or object to their proceeding without notice, is not a waiver. The 
appraisers were not in session when complainant saw them, and he was 
not present when they examined the ruins or acted in any way in the 
discharge of their duty, and he had no notice of either the time or place 
of their session.” 

This case has been approved by the Supreme Court of Montana in 
Carlston v. St. Paul Fire & Marine Ins. Co., 37 Mont. 118, 94 Pac. 756, 
127 Am, St. Rep. 715. Although in that case there was a more emphatic 
demand for a hearing than was made by the plaintiff in the present case, 
yet in view of the offer of the plaintiff to the appraisers that he would be 
glad to furnish them any information respecting the property, it is not 
unreasonable to say that his position is hardly less favorable than it 
would have been if he had made more formal request. They should 
have heard him. The omission to include the items of electric wiring, 
screen doors, and window screens shows that, nothwithstanding the fact 
that the appraisers were experienced contractors, without evidence of the 
fact that these things were in the hotel at the time of the fire, it was next 
to impossible for them to determine accurately the sound value or the loss 
and damage. Canfield vy. Watertown Fire Ins. Co., 55 Wis. 419, 13 N. W. 
252; Rutter & Hendrix v. Hanover Fire Ins. Co. 138 Ala. 202, 35 South. 
33; Phoenix v. Moore (Tex. Civ. App.) 46 S. W. 1131. 

There is no suspicion of lack of good faith or of integrity of con- 
duct on the part of the appraisers. We gather from the record that they 
acted in the best of faith and in a conscientious effort to perform their 
duty properly; but in their efforts to be impartial they failed to acquire 
necessary information that they could have obtained by hearing the 
plaintiff. The insured evidently thought that it would be inappropriate 
for him to obtrude evidence upon the appraisers unless they requested 
it. The result, however, has operated unjustly to the insured, because 
the appraisers did not have before them sufficient information upon which 
to found accurate conclusions as to the pecuniary estimate of damage 
done to the property burned. We therefore think that, under the undis- 
puted facts, the lower court was correct in holding the award ineffective, 
and that plaintiff could set it aside by action in court. As bearing upon 
the question we cite 7Ztna Ins. Co. v. Jester, 37 Okl. 413, 132 Pac. 130, 
47 L. R. A. (N. S.) 1191; Phoenix Ins. Co. v. Moore, supra; Schoenich 
v. American Ins. Co., 109 Minn. 388, 124 N. W. 5; Palatine Ins. Co. v. 
O’Brien, 152 Fed. 922, 82 C. C. A. 70; Kaiser v. Hamburg Bremen Ins. 
Co, 59 App. Div. 525, 69 N. Y. Supp. 344; Canfield v. Watertown Fire 
Ins. Co., supra. 

[3] Nor do we think that it was the duty of the assured to submit 
to a second appraisement of the loss. Having once, in good faith, 
undertaken to have an estimate of the amount of his loss made by ap- 
praisess appointed pursuant to the terms of the policy, and the ap- 
praisement having been defective and invalid, without fault on the part 
of the insured, he is not obliged to join in an attempt to have another 
appraisement, but may maintain this action. Uhrig v. Williamsburgh 
Fire Ins. Co., 101 N. Y. 362, 4 N. E. 745; Western Assurance Co. v. 
Decker, 98 Fed. 381, 39 C. C. A. 383; Solem v. Conn. Fire Ins. Co., 41 
Mont. 351, 109 Pac. 432. 

Believing that the rights of the insuring company have not been 
prejudiced, the judgment of the lower court is affirmed. 

Affirmed. 
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SUPREME COURT OF MICHIGAN. 


PHILLIPS 
Vv. 


FARMERS’ MUT. FIRE INS. CO. OF KALAMAZOO COUNTY 
(No. 45.)* 


1. INSURANCE—TITLE TO PROPERTY. NOT CHANGED BY 
DEED TO BROKER FOR PURPOSE OF SALE ONLY. 


That plaintiff, the owner of the insured premises, desiring to sell the 
same, executed a deed, naming as grantee a broker engaged to obtain 
a purchaser, and assigned to him a land contract for the sale of the 
premises, both of which acts were done without any intention of trans- 
ferring the title, will not defeat recovery on a fire policy, providing that 
if title to the property be changed the risk should cease; for, while the 
arrangement might allow the broker to defraud plaintiff, title was not 
intended to be or actually changed. 


(For other cases, see Insurance, Dec. Dig. § 328[8].) 


Error to Circuit Court, Kalamazoo County; Geo. V. Weimer, Judge. 

Action by Mary A. Phillips against the Farmers’ Mutual Fire In- 
surance Company of Kalamazoo County. There was a judgment for 
plaintiff, and defendant brings error. Affirmed. 


Argued before Bird, C. J., and Sharpe, Moore, Steere, Brooke, Fel- 
lows, Stone, and Kuhn, JJ 


E. M. Irish, of Kalamazoo, for appellant. 
Charles L. Dibble, of Kalamazoo, for appellee 


SHarpPE, J. The following statement of facts is taken from the 
brief of counsel for appellant: 

“The defendant is a mutual fire insurance company. On the 17th 
day of January, 1916, the plaintiff took out a policy on some building 
in the amount of $2,500. On the 2d of February, 1917, the buildings 
were burned. The loss was total. Defendant refused to pay the loss 
on the ground that plaintiff had violated the conditions of the policy 
by a change of the title without consent of the company. 

“The conditions of the policy contained this clause: ‘If the title 
to said property shall be in any way changed, or a failure of the as- 
sured to show ownership or interest, * * * the risk hereon shall 
cease and terminate and the policy be null and void’ The by-laws were 
a part of the policy, and by-law 11 repeated the above condition. On 
November 22, 1916, the plaintiff executed and delivered to one Stephen 
Chilson, a Michigan warranty deed of the property in question, the war- 
ranty being subjected to a mortgage, and took a promissory note from 
him for $2,500. The deed was not placed on record. This deed was 
absolute on its face. The evidence in the record consists of a detail 
of the circumstances under which it was given.” 


It also appears that the plaintiff had theretofore entered into a 
land contract with one Lanning for the sale of the property to him. 
This contract was also assigned by her to Chilson. It is the claim of 
the defendant that the execution and delivery of the deed to Chilson 


*Decision rendered. Dec. 22, 1919. 175 N. W. Rep. 144. 
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was such a change of title, within the language of the policy and by-law, 
as rendered the policy void, and that a verdict should have been directed 
in its favor. This claim is denied by the plaintiff, who claims the deed 
was executed and delivered under such circumstances as show that the 
parties did not intend to operate as a conveyance. Plaintiff also claims 
that, if defendant’s contention stated above should be sustained, it then 
devolved on defendant to show that it had been injured by such breach, 
under section 9481, Comp. Laws 1915, which reads as follows: 


“(9481) Section 1. No policy of fire insurance shall hereafter be 
declared void by the insurer for the breach of any condition of the policy 
if the insurer has not been injured by such breach, or where a loss has 
not occurred during such breach, and by reason of such breach of con- 
dition.” 


To this defendant replies that this statute was repealed by Act No. 
256, Public Acts 1917. 

[1] At the close of the proofs, both parties moved for a directed 
verdict. It seems to have been conceded that there was no disputed 
question of fact to submit to the jury except the question of plaintiff’s 
damages. This question the court submitted, instructing the jury that 
there was no change of title such as would affect the policy. The de- 
fendant afterwards, and before judgment was entered on the verdict, 
moved for a judgment for defendant non obstante veredicto, the right 
to do so having apparently been reserved under the provisions of Act 
No. 217, Public Acts, 1915. In denying the motion, the trial judge said: 

“If the court is to determine the intent with which the deed was 
executed and delivered, then it would seem possible to reach but one 
result. In my opinion, under the undisputed testimony, it was clearly 
not the intention of either the plaintiff or Chilson to vest the latter 
with any right, title, or interest in or to the property or any ownership 
of the same. Certainly Mrs. Phillips had no thought of relinquishing 
proprietorship over the property to Chilson. She was dealing with him 
as a real estate broker. He was acting as her agent in the transaction 
for the purpose of finding a purchaser, and that alone. She may have 
been, and probably was, improperly induced to execute and deliver a 
writing in such form that in the hands of an unscrupulous agent it 
might have caused her serious embarrassment, but that could in no way 
affect her intention in the matter. Whatever suspicion may have been 
aroused afterwards regarding Chilson’s conduct as shown by the bill 
in chancery, the record in this case fails to disclose that he entertained 
any other or different intention in the transaction than she. Every- 
thing in the testimony of plaintiff, Chilson, and the attorney, Goembel, 
who drafted the deed, shows beyond doubt that it was the contemplation 
of the parties that Chilson was to act as the agent of plaintiff in handling, 
looking after, and negotiating a sale of her property. 

“It is my conclusion, therefore, that the execution and delivery of 
the writing, in form of warranty deed, under the particular circum- 
stances shown, did not constitute a transfer of the title within the mean- 
ing of the policy.” 


Counsel for defendant relies on the case of Western Insurance Co. 
v. Riker, 10 Mich. 279, and kindred cases, in which it is held that a 
deed absolute on its face, though given as a security, avoids the policy. 
It also holds that a conveyance intended to create a secret trust in 
the grantee for the use of the grantor creates a change of title within 
the languge of the policy. 

The distinction between the Riker Case and the one at bar lies in 
the fact that, as found by the trial judge, there was no present intention 
on the part of the parties to pass any title ot Chilson. While it was in 
his power, in fraud of his duty to plaintiff and her rights, to have con- 
veyed this property independent of his agreement with her that it should 
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only be done if he secured a purchaser thereof, such power on his part, 
not having been exercised, should not be held to have created such an 
interest in the property in him as in any way changed the title thereto. 
The arrangement was in effect the same as though plaintiff had given 
Chilson a power of attorney to convey the property for her when a 
purchaser was secured. 

[2] We are also of the opinion that the trial judge might well have 
found that there was no such delivery of the deed from plaintiff to 
Chilson as would pass title to him. The plaintiff testified that at the 
time the deed was prepared she said to Mr. Goembel, the attorney who 
drew it, “I am giving Mr. Chilson a deed of this property so he can sell 
it for me.’ Mr. Goemble testified that at that time the plaint' ff said 
to him, “Well, Mr. Chilson, is going to sell this property.” Chilson 
testified: “The deed was simply held by me. The deed wasn’t mine.” 

As we said by Mr. Justice Ostrander in Pollock v. McCarty, 198 
Mich, 66, 164 N. W. 391: 

“The test is whether it can be said that delivery of the deed was 
such as to convey a present interest in the land.” 

Many Michigan cases are cited by him in its support, to which re- 
ference is here made. Applying this test, in view of the finding of 
the trial judge, in which we concur, that: 

“It was clearly not the intention of either the plaintiff or Chilson 
to vest the latter with any right, title or interest in or to the property 
Or any ownership of the same.” 

—it must be held that there was no such delivery of the deed to Chilson 
as conveyed “a present interest in the land.” 

“The whole object of a delivery is to indicate an intent upon the 
part of the grantor to give effect to the instrument.” Thatcher v. St. 
Andrew’s Church, 37 Mich. 264, 269. 


[3] Counsel for defendant now insists that the intent with which 
the deed was executed and delivered should have been submitted to the 
jury. In view of the concession made by him at the time the motions 
to direct were argued, we think he is foreclosed from raising this ques- 
tion. 

The conclusion reached renders it unnecessary to pass upon the 
effect of the repealing statute. 

The judgment will stand affirmed. 


SUPREME COURT OF NEW JERSEY. 


CORLIES 
v. 
WESTCHESTER FIRE INS. CO.* 


1. INSURANCE—EXISTING LAW AS PART OF CONTRACT. 
“Farm Form,” pasted on face of standard fire policy, insuring 
against burning of barn and not the farm dwelling, and providing that 
policy shall become void “if the dwelling be or becomes vacant or unoc- 
cupied, except in accordance with the conditions of this policy,” was 


*Decision rendered, Aug. 15, 1919. 
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not rendered invalid by vacancy of the dwelling, under 2 — St. 1910, 
p. 2862, § 77, subds. 2, 3, as amended by Act April 1, 1912 (P. L. p. 524) ; 
such provision being inconsistent with provision of standard policy re- 
quiring the insured “building” to become vacant in order that forfeiture 
clause shall take effect. 


(For other cases. see Insurance, Dec. Dig. § 150.) 


2. INSURANCE—FIRE INSURANCE; OCCUPANCY OF BARN. 
In order to “occupy” a barn within provision of fire policy, it is net 
necessary that insured live or sleep in the barn, it being a sufficient 
compliance with policy if property insured is put to the use contemplated 
by the parties, as expressed in contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 323[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Occupy.) 


3. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 


Courts are averse to forfeitures, and seek a construction of a for- 
feiture clause in a policy which will sustain it, even though a construction 
which will defeat it is reasonably deducible from the terms or words 
used to express it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4, INSURANCE—FIRE INSURANCE; “VACANT OR UNOC- 
CUPIED” BARN. 


Where carts, wagons, farming implements, and other property in 
barn at time of fire had been used almost daily up to time of fire, and 
where insured’s tenant had visited barn frequently for purpose of get- 
ting farm implements therein within two or three days of fire, and once 
on day thereof, barn was not “vacant or unoccupied” at time of fire, 
within provisions of policy making policy void if “vacant or unoccupied” 
for ten days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


(For other definitions, see Words and Phrases, Second Series, Vacant 
and Unoccupied.) 


Action by John M. Corlies against the Westchester Fire Insurance 
Company. Verdict for plaintiff on defendant’s rule to show cause. Rule 
to show cause discharged. 


Argued June term, 1918, before Gummere, C. J., and Parker and 
Kalisch, JJ 


Arthur T. Vanderbilt, of Newark, for the rule. 
Alston Beekman, of Red Bank, opposed. 


Kauiscu, J. The plaintiff, in an action brought against the de- 
fendant, on a contract of fire insurance, recovered a verdict of $1,000. 
Counsel of defendant, on a rule to show cause allowed, presents three 
reasons on which he relies for making the rule absolute. The first two 
reasons relate to the refusal of the trial judge to grant a nonsuit, and 
at the close of the case to direct a verdict for defendant The third rea- 
son, based upon an alleged error in that portion of the judge’s charge 
where he instructed the jury as follows: 

“If the dwelling be or became vacant or unoccupied, except in accor- 
dance with the conditions of this policy, the entire policy is void” 
—-was without force or effect: 

The agreed facts are that the defendant company issued to the plain- 
tiff a policy of insurance for a period of three years, for the sum of 
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$1,000, upon the plaintiff's barn, for which the latter paid defendant 
company a premium of $20; that the barn was destroyed by fire; and 
that the verdict of the jury for the amount of the policy was proper, if 
the plaintiff was entitled to recover at all under the terms of the policy. 

Upon the premises where the barn stood was a dwelling about 300 
yards distant from the barn, which dwelling had been for more than ten 
days previous to, and was at the time of, the fire unoccupied. 

The policy, which was of the standard form, as required by the laws 
of this state, had passed upon its face a special form of policy, partly 
printed and partly typewritten with the caption, “Farm Form.” Upon 
this form among other paragraphs of insurable risks, upon which there 
was no insurance taken, there appears this paragraph, ‘$1,000 on barn No. 

on diagram, inculding sheds and additions attached,” with a 
statement at the bottom of the schedule of insurable risks of the follow- 
ing: “$1,000 total insurance.” Then follows this declaration: 


“All situated on the farm owned by assured while occupied by 
- the township of Middletown. county of Monmouth, State of New 
ersey.’ 


This “Farm Form” contains the following condition: 


“If the dwelling be or becomes vacant or unoccupied, except in ac- 
cordance with the conditions of this policy, the entire policy is void.” 


It is important to mention here that none of the above recited con- 
ditions is to be found in the standard form policy The latter contains 
this provision: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if * * * a building herein described, 
whether intended for occupancy by owner of tenants be or becomes va- 
cant or unoccupied and so remain for ten days.” 


The act of 1912 (P. L. p. 524), amendatory of the act of 1902, entitled 
“An act to provide for the regulation and incorporation, of insurance 
companies and to regulate the transaction of insurance business in this 
state” (Comp. Stat. p. 2862, by section 77, placitum 3, among other things, 
provides: 

“Any policy issued contrary to the provisions of this section shall 
nevertheless be binding upon the company issuing the same.” 


On the one hand, it is insisted by counsel of defendant that be- 
cause it is an admitted fact that the dwelling situate on the farm was 
vacant for more than ten days before the barn burned down, therefore, 
according to the condition of the “Farm Form” the entire policy became 
void; and, on the other hand it is contended by counsel of plaintiff,that 
the condition of the standard policy must control the contract between 
the parties because firstly, it is the only authorized form of fire insurance 
policy, under the laws of this state, and, secondly, because the standard 
policy expressly declares that the entire policy shall be void, only when, 
if a building, described therein, whether intended for occupancy by owner 
or tenant, be or became vacant or unoccupied, and so remain for ten days, 
and that the word “building” can only reasonably refer to the barn since 
that was the only building described in the policy and upon which the 
defendant took the insurance risk. 


Before taking up the consideration of the question presented it is 
important to observe that placitum 2 of section 77, supra, provides that 
the standard policy shall contain printed or written forms of descrip- 
tion and specifications, or schedule of the property covered by any par- 
ticular policy, and any other matter necessary to clearly express all the 
facts and conditions of insurance or any particular risk, which facts or 
conditions shall in no case be inconsistent with, or a waiver of, any of the 
provisions or conditions of the standard policy provided for by the act, 
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may be written upon or attached or appended to any policy issued on 
property in this state. 

What the effect of this provision is leads to the inquiry whether or 
not the facts or conditions imposed by the “Farm Form” are inconsistent 
with, or a waiver of, any of the provisions or conditions of the standard 
policy, for if this should prove to be the case, then such provisions or 
conditions, of the “Farm Form,” as are inconsistent or a waiver, must be 
treated as a nullity. Is, therefore, the provision in the “Farm Form,” 
“If the dwelling be or becomes vacant or unoccupied except in accordance 
with the conditions of this policy, the entire policy is void,” inconsis- 
tent with or a waiver of the provision or condition of the standard pol- 
icy, which provides that the entire policy, unless otherwise provided by 
agreement indorsed thereon or added thereto, shall be void, if a build- 
ing, therein described, whether intended for occupancy by owner or ten- 
ant, be or become vacant or unoccupied, and so remain for ten days? 

[1] Now, it is to be observed that the standard policy expressly pro- 
vides that the building insured and described in the policy must become 
vacant or unoccupied and remain so for ten days in order to render the 
policy void. Reverting to the “Farm Form,” we find the property issued 
and described as a barn including sheds and additions attached. No 
dwelling house is described or made part of the insurance risk. If the 
forfeiture clause in the “Farm Form” is to take effect in case the dwell- 
ing is occupied and the barn not, then it is plain that such a clause is in- 
consistent with the forfeiture clause of the standard policy, which re- 
quires that the building described in the policy shall become vacant or 
unoccupied in order that the forfeiture clause shall take effect. It is true 
that the word “building” is a generic term, and includes within its mean- 
ing a dwelling. The use to which a building is put gives it an appella- 
tion characterising such use. In this instance the building was used as a 
barn. For the purpose of ascertaining to what kind of a building the 
forfeiture clause in the standard policy referred, we must turn to the de- 
scription of the property in the policy, and there we find it described as a 
barn. 

[2] It is next argued, by counsel of defendant, that the barn was va- 
cant and unoccupied, and had remained so for ten days previous to the 
day of the fire, and therefore there should have been a direction of a 
verdict for the defendant. Of course, the occupation of a barn neces- 
sarily and radically differs from dwelling house. In order to occupy a 
barn within the meaning of the policy it does not require the insured to 
live or sleep in it. It is sufficient compliance with the terms of the policy 
if the property insured is put to the use contemplated by the parties, as 
expressed in the contract of insurance. Hampton v. Hartford Fire In- 
surance Co., 65 N. J. Law, 265, 267, 47 Atl. 433, 52 L. R. A. 344. 

{3] Courts are averse to forfeitures. They frown upon them. A 
court will seek a construction of a forfeiture clause in a policy which 
will sustain it, even though a construction which will defeat it is reason- 
ably deducible from the terms or words used to express it. Hampton 
v. Hartford Insurance Co., supra (65 N. J. Law. at page 267, 47 Atl. 433, 
52 L. R. A. 344); Snyder v. Insurance Co., 59 N. J. Law, 544, 37 Atl. 
1022, 59 Am. St. Rep. 625; Graham et al. v. Security Insurance Co., 72 
N. J. Law, 298, 62 Atl. 681; Harris v. American Casualty Co., 83 N. J. 
Eq. 641, 85 Atl. 194, 44 L. R. A. (N. S.) 70,Ann. Cas. 1914B, 846; Bohles 
v. Prudential Insurance Co., 84 N. J. Law, 315, 86 Atl. 438. 

At any rate this much is clear. that the condition in the “Farm 
Form” and the one in standard policy, relating to the forfeiture, tend to 
create at least, an ambiguity, and therefore a construction which will 
a forfeiture will be adopted. 

In Snyder v. Insurance Co., supra, Mr. Justice Depue (at page 550, 
of 59 N. J. Law, at page 1024 of 37 Atl. (59 Am. St. Rep. 625), in deliv- 
ering the opinion of the court of Errors and Appeals, aptly said: 
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“Policies of insurance against fire are taken out by all classes of per- 
sons, educated and uneducated, and no rule of law is more salutary than 
conditions in these instruments, expressed in terms ambiguous and capa- 
ble of m‘sleading, shall not be allowed to avoid the contract.” 


[4] An examination of the evidence amply tends to establish that the 
barn was not vacant, but occupied at and previous to the time of the fire; 
that the plaintiff kept his horses there up to three weeks before the fire, 
and that at the time of the fire the plaintiff had carts, wagons, farming 
implements, and other property there, and which had been made use of 
almost daily up to the time of the fire; that a man named Fenton, who 
rented of the plaintiff, visited the barn frequently within two or three 
days of the fire, and once on the day of the fire to get one of his farm- 
ing implements, which he kept there. 

We think from the use that was made of the barn, the jury was war- 
ranted in finding that the barn was occupied before and up to the time 
of the fire. 

The rule to show cause is discharged, with costs. 


SUPREME COURT OF OREGON. 


CRANSTON et At. 
v. 


CALIFORNIA INS. CO* 


2. INSURANCE—PERSONAL CONTRACT BY BROKER TO PRO- 
CURE INSURANCE. 


A letter, signed by a firm of insurance brokers stating that, “pend- 
ing receipt of our covering notes this will serve to protect you against 
loss * * * from fire’ on certain property, “covering being in” de- 
fendant company, did not bind defendant, since on its face it did not 
amount to anything except the personal promise of the brokers to pro- 
cure from defendant certain insurance for plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 


3. INSURANCE—EXISTING LAW AS PART OF CONTRACT. 


Under the presumption of L. O. L. § 799, subd. 34, “that the law has 
been obeyed,” where insurance company’s “covering note” provided that 
the insurance was subject to all the conditions of a certain kind of policy 
used by insurer, it must be presumed that the policy contained the pro- 
visions enjoined by the standard policy law (Laws 1911, p. 279), such as 
provision as to forfeiture on change in insured’s interest, title, or posses- 
sion. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—AUTOMOBILE FIRE INSURANCE; CHANGE 
OF OWNERSHIP DEFENSE 
Where insured automobile dealer sold and delivered an insured car 
to one who drove it to another state without the knowledge or consent of 
the insurer, and it was there destroyed by fire, the insurer was not liable 


* Decision rendered, November 25, 1919. 185 Pac. Rep. 292. 
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for the loss, under provision forfeiting for change of interest, title, or 
possession. 


(For other cases, see Insurance, Dec. Dig. §§ 328[1], 329.) 


5. INSURANCE—CONTRACT BY BROKERS WITHOUT AU- 
THORITY TO ACT FOR INSURER. 


Where insurance brokers had never before acted as agents for de- 
fendant insurance company, and did not represent to plaintiffs, insured, 
that they had any authority to act for or on behalf of defendant, and 
the instrument, alleged to bind defendant, wherein brokers promised to 
insure automobiles, does not purport to represent such authority as 
against the defendant, the case is not one of an undisclosed principal to 
be proceeded against upon discovery of identity. 


(For other cases, see Insurance, Dec. Dig. § 93.) 


6. INSURANCE— PROPOSAL TO TAKE INSURANCE AND 
COUNTER OFFER. 


Where insurance brokers sent to defendant insurance company a 
copy of their letter to plaintiff, which merely stated they would protect 
plaintiff from fire loss pending receipt of their covering notes, the com- 
pany, never having had any connection with the brokers, was justified in 
treating it as a proposal to take insurance, and since, in view of the 
requirements of the standard policy law (Laws 1911, p. 279), it could not 
be presumed that defendant violated the law and assented to the copy of 
a letter as an insurance contract, a policy and covering notes which it 
sent in reply amounted simply to a counter proposition, which would not 
give rise to a contract, unless accepted. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


7. INSURANCE—MERE PAYMENT OF PREMIUM DOES NOT 
CREATE INSURANCE CONTRACT. 


Where insurer’s counter offer, embodied in the policy and covering 
notes it sent to brokers applying for insurance for plaintiff, was not 
accepted by plaintiff, plaintiff's payment of premium would confer no 
rights, except the right to recover the payment as for money had and 
received. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


In Banc. 

Appeal from Circuit Court, Baker County; Gustav Anderson, Judge. 

Action by Earl F. Cranston and another, doing business under the 
firm name of Cranston & Masters, against the California Insurance Com- 
pe. From a judgment of involuntary nonsuit, plaintiffs appeal. Af- 
rmed. 

The defendant is a California insurance corporation. After reciting 
this fact, the complaint proceeds as follows: 


“That heretofore, and on or about the 23d day of June, 1916, in con- 
sideration of the premitm then paid and for value received, the above- 
named defendant duly and regularly made, executed, and delivered to 
plaintiff their certain certificate of insurance in words and figures fol- 
lowing, to wit: ‘Hughes & Co., Real Estate and Insurance Agents. 
Baker, Oregon, June 23, 1916. Messrs. Cranston & Masters, Baker, 
Oregon—Gentlemen: Pending receipt of our covering notes, this will 
serve to protect you against loss or damage resulting from fire or theft 
on the following cars in the amount indicated from noon of this date, 
said coverings being in the California Fire Insurance Company, viz.: 
Studebaker Six 17 Series No. 645718, $970.00, rate 1.25. Thanking you 
for the favor of this busness and soliciting your further commands, we 
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beg to remain very truly yours, [Signed] Hughes & Co.’—and promised 
and agreed to indemnify plaintiff against loss by fire in the said sum 
of $970, and that no covering notes as aforesaid were ever issued to or 
received by plaintiffs, or either of them,and that when said insurance was 
issued, and when said loss by fire occurred, the plainiffs were the owners 
of said automobile, which was of the value of $1,200.” 


The primary pleading of the plaintiffs concludes with the statement 
that the automobile in question was destroyed by fire about September 6, 
1916, of which fact the plaintiffs notified the defendant and presented 
proof for loss, but the defendant refused to pay them therefor. 

The answer traverses the whole complaint, except the allegation 
about the corporate character of the defendant. It affirmatively alleges 
the defendant’s version of the transaction, to the effect that at the time 
mentioned in the complaint the plaintiffs applied to Hughes & Co. for 
insurance; that the latter executed the instrument quoted in the complaint, 
without any authority whatever from the defendant to do so; _ that 
Hughes & Co. delivered the instrument to the plaintiffs as a temporary 
device, to serve only until the proper forms could be obtained from the 
defendant covering the insurance on the car in question in what is known 
as a dealer’s policy, or a “floater” policy, to be evidenced in part by what 
are known as covering notes; that the defendant issued such documents 
and placed them in the hands of Hughes & Co. for delivery to the plain- 
tiffs, but that, although the plaintiffs well knew the documents issued by 
the defendant were in possession of Hughes & Co. ready for delivery, 
they waived delivery of the same. The answer further sets up the pro- 
visions of the policy in part as prescribed in the standard policy law of 
this state, and avers matter showing a breach of the contract by the 
plaintiffs, in that they had sold the car and placed it in the actual and 
exclusive possession of the purchaser, all without the knowledge or con- 
sent of the defendant. 

This matter is denied by the reply, and other allegations are made 
by way of estoppel. At the close of the testimony for the plaintiffs, the 
court sustained a motion for a judgment of involuntary nonsuit, and the 
plaintiffs appeal. 


O. B. Mount, of Baker, for appellants. 


- William Smith, of Baker (J. J. Heilner, of Baker, on the brief), for 
respondent. 


Burnett, J. (after stating the facts as above. [1] As stated, the 
instrument upon which the plaintiffs rely is set out at large in the com- 
plaint. It is true the pleading says that the defendant made this instru- 
ment and thereby promised and agreed to indemnify the plaintiffs 
against loss by fire, etc. In Somers v: Hanson, 78 Ore. 429, 153 Pac. 43, 
Mr. Chief Justice Moore declared the law of such a pleading in these 
words: 


“When the contract sued upon is set out in haec verba, it will be 
so construed that its legal effect will be recognized. If the writing is 
thus declared upon, it is superfluous to state what its legal effect is. 
4 Ency. Pl. & Pr. 918. If there be any discrepancy between the aver- 
ments of a pleading and the terms of a writing properly identified or 
attached to a statement of facts constituting a cause of action or a de- 
fense, the languge of the exhibit will control in determining its legal 
effect. 31 Cyc. 563; Patrick v. Colorado Smelting Co., 20 Colo. 268, 38 
Pac. 236; Lewy v. Wilkinson, 135 La. 105, 64 South 1003. The promis- 
sory note having, in effec,t been set forth in the complaint in the exact 
language employed in the negotiable instrument, the allegation of the 
legal effect of the writing as stated in the pleading must be disregarded 
as superfluous and variant.” 








116 Insurance Law Journal, Vol. 55, [Feb., 1920 


[2] Taking then, the language of the instrument itself, it is the duty 
of the court as a matter of law to give it the proper legal construction. 
The wording of this document contains nothing binding upon the de- 
fendant. It is purely the statement of Hughes & Co. The complaint 
seems to be drawn upon the theory that Hughes & Co. was the agent of 
the defendant. 

“A contract by an agent should be in the name of his principal, so 
as to show beyond questions that it is the principal who contracts, and not 
the agent, since the intention of the parties, as legally evidenced by the 
terms of the contract itself, is always the governing consideration in 
determining who is bound by the contract. It is ndt alone sufficient that 
the agent has authority to bind the principal, but he must in fact make 
the contract the obligation of the principal in terms, in order to bind him. 
No particular form of words is necessary for this purpose; the material 
thing is that it appear on the face of the instrument that it is the prin- 
cipal who makes the grant or incurs the obligation, which induces the 
contract to be made by the other party.” 2 C. J. 670. , 


“Generally the agent, and not the principal, is personally bound by a 
contract containing apt words to bind him, if he executes the contract in 
his own name, and makes the promises and undertakings his own, with- 
out any suggestion or indication that he is contracting for another, 
although he recites that he is an agent, or the other party knows that he 
is such, and the agent also will be liable when he so executes the con- 
tract as in terms to bind both himself and the principal; and it has been 
held that where the contract is signed by the agent with an affix indicating 
his agency and principal, and the consideration moves to the principal, 
both may be held liable.” 2 C. J. 682. 


On its face the instrument pleaded does not amount to anything @x- 
cept the personal promise of Hughes & Co. It indicates nothing more 
than that Hughes & Co. promises as an insurance broker to procure from 
the defendant certain insurance in favor of the plaintiff. Containing no 
language which is binding upon the defendant, it cannot be given a legal 
effect to charge the company. In view of the doctrine announced by Mr. 
Chief Justice Moore in Somers v. Hanson, supra, the complaint does not 
state facts sufficient to constitute a cause of action against the defendant. 


[3, 4] On the evidence as disclosed by the record the plaintiffs are 
not in any better plight. Their narration of the history of the document 
upon which they rely is substantially as follows: They were dealers in 
automobiles at the time in question. Having received a new stock of 
six machines, they telephoned to a woman employee in the office of 
Hughes & Co., saving they wished some insurance on these cars. She 
went to their place of business, and with the assistance of one of the 
firm took the numbers of the machines and returned to her office, where 
she wrote out and mailed to the plaintiffs the instrument in question. 
Afterwards, without the knowledge or consent of the company, directly 
or through any agency, so far as the evidence discloses, the plaintiffs 
parted with possession of the automobile, delivering it to George Duncan 
under a contract for its purchase by the latter, who drove it ittto Nevada, 
where it was destroyed by fire. This of itself would defeat plaintiffs’ 
recovery, because it would constitute a breach of the required provisions 
mentioned in the standard policy law, making the “entire policy, unless 
otherwise provided by agreement indorsed ‘hereon or added hereto, void, 
* * * if any change other than by death of an insured, take place in the 
interest, title, or possession of the subject of insurance.” Laws 1911, c. 
175. The “covering note,” so called, which the defendant issued in con- 
nection with the policy, is in evidence and contains this provision: 


“It being understood and agreed that this insurance is subject to all 
the terms and conditions of the automobile floater policy now in use by 
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the California Insurance Company covering fire, theft, and transporta- 
tion.” 

We must presume “that the law has been obeyed” (L. O. L. § 799, 
subd. 34, and hence that the policy contains the provisions enjoined by the 
standard policy law. This being true, the fact that the car was burned 
while out of the possession of the plaintiffs, without the knowledge or 
consent of the company, justifies the judgment of nonsuit. 

[5] Hughes & Co. had never acted as the agent of the defendant com- 
pany in any transaction up to the execution of the instrument quoted in 
the complaint, and had never had any business with the defendant. The 
evidence is clear and explicit on that point. There is no testimony even 
that Hughes & Co. represented to the plaintiffs that it had any authority 
to act for or on behalf of the defendant, and as we have seen, the instru- 
ment in question does not purport to represent any such authority as 
against the defendant. Hence this is not a case of undisclosed principal. 
It is true that, if in fact there is an agency, and it is concealed, any one 
dealing with the agent may, upon discovering the principal, proceed against 
the latter, and not against the agent. Kayton v. Barnett, 116 N. Y. 625, 23 
N. E. 24. But, as said in 2 C. J. 842: 

“The converse of the above rule is also true. Accordingly it is the 
rule, in the absence of estoppel or ratification, an undisclosed principal 
is not liable on the contracts of one assuming without authority to act 
for him, or on contracts made by his agent in excess of his authority or 
not in the course of his employment.” 


It is also said in 2 C. J. 562: 


“Tt follows from the above rules that as a general rule every person 
who undertakes to deal with an alleged agent is, by the mere fact of the 
agency, put upon inquiry, and must discover at his peril that it is in its 
nature and extent sufficient to permit the agent to do the proposed act 
and that its source can he traced to the will of the alleged principal, 
particularly where he is dealing with an agent whose authority he knows 
to be special, or where it is his first transaction with the agent, or the 
circumstances connected with the agency are such as should put him on 
inquiry, as where it appears from the circumstances of the particular 
business that the interests of the agent and principal are necessarily 
adverse, or that the authority is of an unusual, improbable, or extra- 
ordinary nature. Such a person is to be regarded as dealing with the 
power before him, and must. at his peril, observe that the act done by the 
agent is legally identical with the act authorized by the power.” 


This text is supported by some hundreds of authorities cited in the 
note. Our own decisions inculcate the same doctrine. Reid v. Alaska 
Packing Co., 47 Or, 215, 83 Pac. 139; Baker v. Seaweard, 63 Or. 350, 127 
Pac. 961; Roberts v. Lombard, 78 Or. 100, 152 Pac. 499; Bessler v. Derby, 
80 Or. 513, 157 Pac. 791. 

[6] The only individual with whom the plaintiffs dealt in securing 
the instrument upon which they sued was the employee of Hughes & Co. 
She was called by the plaintiffs as their own witness. After having nar- 
rated that she had heard of the loss by fire, and stating that she knew 
about when the policy of insurance was written, she was asked this ques- 
tion: 

“How did the company gets the information with reference to the 
fact that the policy of insurance was written for Cranston & Masters as 
therein stated?” 


—and replied: 


“Why, through the sending of the copy, as I remember sending a 
copy of this first white slip that we had there, I sent that to their general 
agent in Portland. I sent them the information, the numbers; I don’t 
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remember whether it was a copy of this letter. I wrote and told them, 
and gave them these numbers, and he forwarded them to ’Frisco, and 
then they sent the covering notes back.” 


Speaking of the instrument upon which the plaintiffs rely, she said 
she did not know where the copy of it could be; that she had not des- 
troyed it. She further said: 


“IT am not responsible for anything after I put it away, and whether 
there was a copy of that made I don’t remember. I had the numbers of 
the cars, and 1 sent the numbers; and I don’t remember whether I sent 
a copy or not to the company.” 


She testified that no agent of the company had anything to do with 
making out the plaintiffs’ instrument. Be that as it may, and conceding 
for the sake of argument that Hughes & Co. sent a copy of the instrument 
quoted in the complaint to the defendant, yet not having hitherto had 
any connection with Hughes & Co., the defendant had a right to treat it 
as a proposa! to take insurance, and the testimony on behalf of the plain- 
tiffs shows that the defendant in response to this offer sent back to Hughes 
& Co. a policy and covering notes insuring the automobile. 


The act of February 23, 1911, popularly known as part of the standard 
policy law of this state, provides that after September 1, 1911, no fire in- 
surance company, corporation or association, their officers or agents, shall 
make, issue, use, or deliver for use any fire insurance policy or renewal 
of any fire insurance policy, on property in this state, except such as shall 
conform to the conditions named in the act, which shall be contained on 
the second page of the policies, and which shall form a portion of the con- 
tract between insurer and the insured. The conditions required are then 
set forth at large in the act. We cannot presume that the defendant 
company deliberately violated the law and assented to the instrument 
upon which the plaintiffs rely. The undisputed fact that it sent to Hughes 
& Co. a policy and covering notes amounts simply to a counter proposi- 
tion in answer to the offer embodied in the plaintiffs’ instrument. At any 
rate, the evidence is conclusive in legal effect that the minds of the par- 
ties never met on the terms of a contract of insurance. It is true, as 
appears in evidence, that, some time after the instrument described in 
the complaint was drawn as there appears, the defendant appointed 
Hughes & Co. its agent at Baker; but that was a subsequent ‘transaction, 
and did not include what had been previously done by Hughes & Co. at 
the instance of the plaintiffs. 

[7] The evidence is quite vague about the payment of any premium. 
No amount paid is stated anywhere in the testimony. The plaintiff Mas- 
ters, testifying on behalf of the plaintiffs, was asked this question: 

“Did you pay any premiums of insurance to Hughes & Co. on this 
instrument, which is marked ‘Plaintiffs’ Exhibit 1’ ” (referring to the in- 
strument quoted in the complaint). 


He answered: 


“We always paid our insurance bill the Ist of every month. They 
generally sent us the bill, and it was paid the lst of every month, or about 
that time.” 


The plaintiff Cranston testified as follows: 

“Q. Frem what time did you pay premiums upon these cars under 
Plaintiffs’ Exhibit 1 [meaning the instrument set out in the complaint]. 
A. IT don’t know the definite dates. 

“Q. From what time did you pay? A. From June 23, 1916.” 


Payment to Hughes & Co. on the contract pleaded would not be pay- 
ment to the defendant, for it is the contract of Hughes & Co., and not 
that of the defendant. M.S. Hughes, who, it seems, was the sole member 
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of the firm of Hughes & Co., testified that both before and after the loss 
a Miss Thompson was in his employ and collected premiums for him in 
his insurance business, depositing them in the bank to the credit of Hughes 
& Co. The daughter of Hughes, who was at another time in his employ. 
testified thus: 

“Q. While the Caiifornia Insurance Company was doing business 
with Hughes & Co under your management, who collected the premiums? 

- Why, I did; if there were any collected, I did it. 

“Q. And who remitted the premiums to the company? A.I did; 

Mr. Hughes didn’t have anything to do with it.” 


There is no other evidence about payment of any premium. It will 
be noted that what we have set out is very indefinite as to who received 
the payment, and there is no showing that the defendant received any of 
it. Moreover, if, as the plaintiffs contend, it was paid on the instrument 
they quote, it was paid on their contract with Hughes & Co., and not on 
any agreement with the defendant. Besides all that, even if the defendant 
received the money with the application for the insurance, it had a right 
to rely upon its counter offer as against incurring any obligation, unless 
the plaintiffs seasonably rejected it. Having received the application on 
hehalf of the plaintiffs through Hughes & Co., the defendant had a right 
to return its counter offer to the same source, and under these circum- 
stances the least that can be said is that until the negotiations are either 
closed by the acceptance of an offer as made, on one side, or they are 
broken off, no contract would arise; and the utmost the plaintiffs could 
do would be to recover the payment as for money had and received. 

The evidence does not show that the minds of the parties met upon 
the same proposition, and hence no contract was proved. The judgment 
of nonsuit was right, and should be affirmed. 

Bean, J., concurs in the result. 


SUPREME COURT OF PENNSYLVANIA. 


MORRETT 
o. 
FIRE ASS’N OF PHILADELPHIA. * 


4. ESTOPPEL—DISCLAIMER OF TITLE IN EJECTMENT. 


That insured defending ejectment filed a disclaimer of all titles to pre- 
mises, after taking out a fire policy, avoidable if he was not at time of 
the fire the unconditional and sole owner of property destroyed, did not 
estop him from maintaining an action on policy, especially where he could 
neither read nor write English, and the disclaimer was filed by his attor- 
ney, who was also a party plaintiff in ejectment suit. 

For other cases, see Insurance, Dec. Dig. § 3[3].) 


7. ESTOPPEL—PARTIES BOUND 
Estoppel binds parties and privies, but not strangers. 
(For other cases, see Estoppel, Dec. Dig. § 98[1]-) 


Decision rendered, May 5, 1919. 108 Atl. Rep. 171. 
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Appeal from Court of Common Pleas, Luzerne County. 

Action in assumpsit on a policy of fire insurance by John Morrett 
against the Fire Association of Philadelphia, tried by agreement of the 
parties before the court without a jury. Judgment for plaintiff for 
$1,770, and defendant appeals. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Frazer, Simpson, 
and Kephart, JJ. 


Harris B. Hamlin, of Wilkes-Barre, and Albert L. Moise, of Phila- 
delphia, for appellant. 
John T- Lenahan, of Wilkes-Barre, for appellee. 


Kepuart, J. This is an action of assumpsit on a policy of insur- 
ance to recover damages for the loss of a building destroyed by fire. 
By agreement of the parties, the case was tried by the court below with- 
out a jury, under the act of April 22, 1874 (P. L. 109) and the point 


in the case arises from a clause in the policy which reads as follows: 


“If the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on ground not 
owned by the insured in fee simple, the policy is not enforceable.” 


The appellee acquired title from James O. Murray and Catherine 
Mulvey by article of agreement. This was known to appellant when 
the policy was issued. An action of ejectment was instituted by Murray 
and Mulvey against the appellant and A. Blanche Randall, after the date 
of the agreement, and after the policy was issued. In the ejectment, 
the appellee disclaimed “all title or claim of title or possession to the 
premises described in the above case and every part thereof.” The dis- 
claimer was acknowledged but not sworn to. To show lack of title in 
the appellee in the present action, the insurance company offered in 
evidence the disclaimer filed in the ejectment- The company contended, 
when the case was heard and the evidence was submitted in the court 
below, that the d‘sclaimer of title estopped the plaintiff from recovering 
in this case, for under the terms and conditions of the policy the plain- 
tiff was not, at the time of the fire, the unconditional and sole owner 
of the property destroyed. Its attitude on the effect of the disclaimer 
is apparent from the offer of the record in the ejectment and the develop- 
ment of the trial. Appellant’s requests for findings of fact and law 
related solely to the legal effect of the disclaimer and the insufficiency 
of the evidence produced in the trial to overcome its apparent effect. 
It was there stated that the disclaimer raised a presumption of lack 
of title in plaintiff which had not been overcome by any competent evi- 
dence and prayed for judgment on the record as it then stood. Our 
consideration will be limited to the evidence presented as reflected in 
the purnose for which it was offered. 

[1] We shall not discuss any new theory or attitude toward the 
trial of the case, which was not properly before the court under the 
theory on which it was tried, as evidenced by the requests for findings. 
Especially must this be so where such new theory, if followed, would 
result in depriving the plaintiff of the right to place upon the record facts 
that would have been a complete answer to it, had such position been 
assumed during the trial of the case. If the defendant did not avail 
himself of a legal position that was fairly before him, and he desired 
to use it, he cannot now raise it to the prejudice of the opposing party, 
who thus might be deprived of bringing forth evidence that would be 
necessary to meet the legal position assumed. Maus v. Maus, 6 Watts, 
275, 276; McMillin Printing Co. v. Pittsburgh, Carnegie & Western R. 
R: Co., 216 Pa. 504, 510, 65 Atl. 1091; Shipley v. Pittsburgh, Carnegie 
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& Western R. R. Co., 216 Pa. 512, 65 Atl. 1094; Taylor v. Sattler, 6 Pa. 
Super. Ct. 229, 237. 

[2] What then was the effect of the disclaimer in the present case? 
A disclaimer in ejectment has a distinct place, and, in the absence of 
mistake, misunderstanding, or other good cause, it settles and determines 
the groundwork upon which the rights of the parties will be determined 
As between the parties in the ejectment, it was presumptively binding, 
but it had no procedural value in any subsequent case. It did not lose 
in probative force, if it had any, when used in another proceeding, but, 
like any other piece of evidence, it was subject to contradiction, and its 
credibility could be attacked. 

[3-5] Indeed, as a part of the procedure in the ejectment, it could 
be withdrawn, retracted, explained through inadvertence, lack of know- 
ledge, or other good cause, and when it was taken into trial of an- 
other case wherein one of the parties was either plaintiff or defendant, 
it acquired no higher value. It was not secure from attack because it 
had, unmolested, performed an office in the case from which it was taken. 
2 Chamberlayne on Evidence (1911 Ed.), §§ 1248, 1249. The reason 
is obvious. A party may make an admission in one suit, or a plea 
which he would be very unwilling to follow in another. The circum- 
stances in the first case may have been such, and the reasons wholly suf- 
ficient to justify the pleader placing himself and his case in an attitude 
contrary to what may be true state of affairs; while the facts there ad- 
mitted, either directly or impliedly, will be deemed true for the purposes 
of that issue, and for any judgment based thereon, binding parties and 
privies when relevant and material to a subsequent issue wherein the 
same parties are involved, or those claiming under them and the trans- 
action in question, yet it may still be that the facts do not exist, and were 
only conceded in the particular case because the parties did not deem 
it wise to put them in issue. Starkweater & Converse v. Kittle, 17 
Wend. (N. Y.) 20, 23; 2 Chamberlayne on Evidence, p. 1584. As to 
strangers, when the admission is used in a subsequent case, the reason 
for the action taken in the first case, that the facts as there stated were 
not correct, with a truthful account thereof, may be given in evidence 
in the subsequent case. The disclaimer was competent as an extra- 
judicial admission in this action of assumpsit, and, as such, it was subject 
to an attack to show mistake, misunderstanding, retraction, inadvertence, 
lack of knowledge, or the like. 

The appellee could not read or write the English language. The 
diclaimer in the ejectment was procured by his attorney, who was also 
one of the plaintiffs in that case; he owed to the defendant fidelity of 
the highest degree. The appellee had paid for the property, procured 
a deed for it, and, in the face of these facts, he filed a disclaimer. _Lit- 
tle wonder then that the counsel maintain with much force that he did 
not know what sort of paper he was signing. Where an effort to use 
a case stated as an estoppel as to the facts therein recited, which case 
stated was afterwards abandoned and suit instituted between the parties, 
the court says: 


“A case stated is a substitute for a verdict, * * * the supposed 
admissions of the case being actually in evidence, the testimony of the 
counsel who signed it became unquestionably competent to show. not 
only that his signature was gained by artifice, but that the actual 
assent of his client was not had.” McLughan v- Bovard, 4 Watts, 308, 
312, 313; and, on the general subject, see Floyd v. Kulp Lumber Co., 222 
Pa, 257, 270, 71 Atl. 13. 


[6, 7] In the trial of an action of assumpsit the pleadings in a prio1 
equity suit between the same parties are admissible as admissions to 
contradict their evidence in the case on trial, or to affect their credi- 
bility; but they are not to be taken as estopping the parties, against 
whom they are offered, from taking a different position in the case on 
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the law side of the court. Lindsay v. Dutton, 227 Pa. 208, 212 75 Atl. 
1096. There is no doubt but that the express admissions of a party to 
the suit, or admissions implied from his conduct, are evidence, and strong 
evidence, against him, but he is at liberty to prove that such admissions 
were mistaken or were untrue, and he is not estopped or concluded by 
them, unless another person has been induced by them to alter his con- 
dition. In such a case the party is estopped from disputing their truth 
with respect to that person, and those claiming under him, and that 
transaction; but as to third persons, he is not bound. 

[8] It is a well-established rule of law that estoppels bind parties 
and privies, but not strangers. See Heane v. Rogers and Lloyd, 9 
Barn. & Cress. 577, 586. 

The judgment of the court below is affirmed. 


SUPREME COURT OF TENNESSEE. 


THOMPSON 
v. 
CONCORDIA FIRE INS. CO.* 


1. INSURANCE—VALUED POLICY. 


The effect of Acts 1909, c. 447 (Thomp. Shan. Code, § 3348a), is to 
make every policy of fire insurance a valued policy, unless the contract 
falls within one of the exceptions permitted by the act. 


(For other cases, see Insurance, Dec. Dig. § 500.) 
2. INSURANCE—VALIDITY OF PROVISIONS AS TO COINSUR- 
ANCE. 


_ Coinsurance clauses may be lawfully inserted in fire insurance poli- 
cies, and will be enforced by the courts in the absence of any statutory 
regulation of the subject. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


3. INSURANCE—STATUTE RELATING TO COINSURANCE AS 

PART OF CONTRACT. 

Thomp. Shan. Code. §§ 3348a, 3348al and 3348a2, relating to coin- 
surance clauses and valuation in fire policies, enters into and becomes 
a part of every fire insurance contract, and may be complied with by 
every insurance company to obtain its benefits, 


(For other cases, see Insurance, Dec. Dig. § 504.) 


4. INSURANCE—ENFORCEMENT OF COINSURANCE CLAUSES 
OF FIRE POLICY. 

_ Since Thomp. Shan. Code, §§ 3348a, 3348al, and 3348a2, relating to 
coinsurance and valuation clauses in fire policies, permit the assured to 
be treated as a coinsurer only as to the difference between the amount of 
the proportion agreed to be maintained by assured and the insurance in 
force, a coinsurance clause limiting insurer’s liability to such proportion 


* Decision: rendered, November 17, 1919. 215 S. W. Rep. 932. 
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of the whole loss as the amount of insurance bore to the cash value of 
the whole property, is unenforceable, where the policy contained no 
stipulation as to any proportion of insurance to be carried by insured nor 
any agreement to maintain insurance equal to the cash value; no infer- 
ence that the policy did not contain the entire contract being permissible 
in view of Acts 1907, c. 441. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


5. INSURANCE — PENALTY FOR REFUSAL OF PAYMENT 
WHERE NOVEL QUESTION OF LIABILITY RAISED. 


Where the question upon which liability of insurance company de- 
pended was a new one, the case was not one for a penalty. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Error to Circuit Court, Crockett County; Thos. E. Harwood, Judge. 

Action by R. L. Thompson against the Concordia Fire Insurance 
Company. Judgment for plaintiff for part of the relief sought was ren- 
dered, a new trial was denied, and upon plaintiff’s appeal to the Court 
of Civil Appeals the case was reversed and remanded, whereupon de- 
fendant brings error. Affirmed and remanded, with directions. 


Germain & Germain and W. H. Biggs, of Jackson, for plaintiff in 
error. 

C. C. Sharrod and J. D. Senter, of Humbolt, for defendant in er- 
Tor. 


GREEN, J. The plaintiff, Thompson, took out a policy of insurance 
in the sum of $2,000 on certain cotton located in Crockett county. There 
was a fire and a loss of $1,947. The cash value of the whole property 
insured at the time of the fire was $5,376. 

Thompson made claim under the policy for the amount of the loss, 
$1,947, but payment of this amount was refused. Thompson brought 
suit against the defendant company for the sum stated, and the company 
later paid into court $830.82, together with $24.93, interest, and $10.55, the 
amount of costs accrued since the bringing of the suit. The facts were 
not in dispute, and at the close of the evidence the trial judge directed 
the jury to return a verdict in favor of Thompson for $830.82 with in- 
terest, which was the amount paid into court by the company. Thompson 
made a motion for a new trial challenging the action of the court in 
directing a verdict as stated, and, said motion being overruled, he appealed 
to the Court of Civil Appeals. The latter court was of opinion that 
Thompson was entitled to recover from defendant company the full 
amount of his loss, and reversed the case and remanded it for a new 
trial. The whole controversy depends upon the construction of a certain 
clause in the policy of insurance, and the validity of this clause tested 
by the provisions of chapter 447 of the acts of 1909. The statute re- 
ferred to is carried into Thompson’s Shannon Code. and is as follows: 

“3348a. To Pay Full Amount of Fire Insurance Policy, When; Coin- 
surance ClauSe Excepted; Stipulation as to Insurable Value—All cor- 
porations, firms, or individuals doing a fire insurance business in this 
state shall, with respect to policies issued from and after the passage 
of this act on buildings or property in this state, other than stocks of 
goods and merchandise and other species of personal property changing 
in specific and quantity by the usual custom of trade, be bound to pay 
the full amount of the policy in the event of a total loss of such build- 
ings or property; and, provided, further, that the provisions of this sec- 
tion shall not be applicable to policies containing a co-insurance clause 
as authorized hereinafter; and. provided, further, that the insurer shall 
have the right to stipulate in the policy the insurable value of the property 
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insured, and that any policy containing such stipulation shall be avoided 
if at the time of the loss the whole amount of insurance of such property 
ot in excess of such stipulated insurable value. (1909, ch. 447, 
aec, 1, 

“3348al. “Three-Fourths Value Contract on Stocks of Goods, ete., 
When; Liable for Pro Rata Proportion, When; Not Binding, When— 
It shall be lawful for corporations, firms, or individuals doing a fire in- 
surance business in the state to contract with the assured, in respect 
of insurance on stocks of goods and merchandise and other species of 
personal property changing in specific and quantity by the usual custom 
of trade, that in the event of loss the insurer shall not be liable for an 
a:iount greater than three-fourths of the actual cash value of the 
property covered by each item of the policy at the time of such loss, 
and that, in case of other insurance, and whether the policies are con- 
curreut or not, the insurer shall be liable only for its pro rata proportion 
of such three-fourths value, and in no event for an amount greater than 
the sum insured by the policy; provided, however, that such contract shall 
not be binding on the assured unless its presence in the policy is indicated 
by the words ‘three-fourths value contract,’ printed or stamped in capital 
letters, and in red ink, across the face of the policy. (Id., sec. 2.) 

“3348a2. Coinsurance Contracts Allowed; Same are Optional with 
Assured; Conclusively Preswmed, When-—It shall be lawful for cor- 
porations, firms, or individuals doing a fire insurance business in this 
state to contract with the assured that the assured shall, during the 
life of such contract, maintain insurance upon the property insured to 
the extent of an agreed proportion of the actual cash value of the prop- 
erty at the time that a fire occurs, and that the assured, if he shall fail to 
to do so, shall be a coinsurer to the extent that his insurance then in 
force is less than the amount of such agreed proportion, and to that 
extent shall, as such coinsurer, bear his part of any loss; provided, how- 
ever, that the acceptance of such contract shall be optional with the as- 
sured, which will be conclusively presumed if its presence in the policy 
is indicated by the words ‘co-insurance contract,’ printed or stamped in 
—— letters, and in red ink, across the face of the policy. (Id., sec. 


[1] The effect of this statute is to make every policy of fire insur- 
ance a valued policy, unless the contract falls within one of the excep- 
tions permitted by the act. It is argued that the property here insured 
was not “personal property changing in specifics and quantity by the 
usual custom of trade,” and this may be conceded, although not decided, 
since there is no three-fourths value clause in the policy before us. 

The insurer relies on a coinsurance clause in the policy in the follow- 
ing words: 


“It is understood and agreed that this company shall be liable only 
for such proportion of the whole loss as the amount of this insurance 
bears to the cash value of the whole property hereby insured at the time 
of the fire.” 


[2] We are referred to numerous authorities upholding the validity 
of coinsurance clauses such as above. We have no doubt but that such 
stipulations may be lawfully inserted in fire insurance policies, and will 
be enforced by the courts in the absence of any statutory regulation 
of the subject. 

We are of opinion, however, that the provisions of this clause can- 
not be here enforced in view of our statute above quoted and the facts 
of this case. 

[3] Such a statute as the foregoing enters into and becomes a part 
of every fire insurance contract. Dugger v. Insurance Co., 95 Tenn. 
245, 32 S. W. 5, 28 L. R. A. 796. And it is within the power of every 
insurance company to comply with the provisions of the statute, and 
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obtain its benefits. Laurenzi v. Insurance Co., 131 Tenn. 644, 176 S. 
W. 1022. 

The act of 1909 permits the insurer to contract with the insured 
that the latter shall maintain insurance to an agreed proportion of the 
actual cash value of the property, under penalty of being held a coinsurer 
as to the difference between the insurance carried and the amount of 
such agreed proportion. 

[4] The policy here contains no stipulation as to the amount or pro- 
portion of insurance to be carried. The evidence of Thompson shows 
that such a matter was never submitted to him, nor considered by him, 
when the policy was taken out. He states that he applied for a $2,000 
policy, and that such a policy was given to him. No contract obligating 
the insured to carry other insurance is any where expressed in the policy, 
nor can such a contract be said to exist, unless by inference, and no 
inference is permissible since under our laws the policy must contain the 
entire contract between the parties, and nothing be left to implication. 
Acts 1907, c. 441; Jackson v. Loyal Additional Ben. Ass’n, 140 Tenn. 
- 205 S. W. 318; Arnold v. Insurance Co.. 131 Tenn. 720. 177 S. W. 

Moreover, in the coinsurance contract permitted by the statute, 
the insurer can only be treated as a coinsurer as to the difference be- 
tween the amount of the agreed proportion and the insurance in force. 
He cannot be made a coinsurer as to the difference between the insurance 
in force and the cash value of the property, unless he had contracted 
to maintain insurance equal to the cash value. 

This policy undertakes to impose upon the insured the consequences 
of a breach of a contract to carry insurance to the full cash value of 
his property, regardless of whether such a contract has ever in fact 
been made. 

An insurer must comply with the conditions of the statute in order 
to obtain its benefits. The penalty cannot be imposed until the obliga- 
tion is breached, and there can be no obligation without a contract. The 
statute guarantees to the insured likewise an option as to whether he 
will accept a coinsurance contract. 

We are of opinion, therefore, that the result reached by the Court 
of Civil Appeals was correct. 

[5] Counsel for the parties agreed at the bar of this court that a 
final judgment might be entered here, regardless of the condition of 
the record. We therefore direct the entry of a judgment in favor 
of the plaintiff Thompson, and against the defendant company for $1,947, 
with interest from the date of judgment in the trial court, September 
18, 1918. We do not think this is a case for penalty, as the question 
is a new one. 

The cost will be taxed to defendant company, and the case will be 
remanded in order that the judgment rendered may be credited by the 
amount paid into the lower court. 
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COMMISSION OF APPEALS OF TEXAS. 


Section A, 


CAMDEN FIRE INS. CO. 
v. 
YARBROUGH (No. 91-2907.)* 


1, INSURANCE—INVENTORY CLAUSE AS PROMISSORY WAR- 
RANTY. 


The clause of a fire insurance policy requiring a complete itemized 
inventory of the stock insured constitutes a promissory warranty, and 
failure substantially to comply therewith avoids the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—INVENTORY OF INSURED LUMBER NOT IN 
COMPLIANCE WITH WARRANTY. 


Inventory of insured lumber furnishing data from which the number 
of feet of pine boards, oak boards, oak timber, and gum ties could be 
ascertained, but containing nothing to indicate the grades of any of the 
classes of lumber, or whether composed of different grades, held not 
a substantial compliance with the promissory warranty of the policy 
requiring a complete itemized inventory of the insured stock, though 
it appeared the lumber had a mill run value, and was sold by insured on 
such basis. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by R. H. Yarbrough against the Camden Fire Insurance Com- 
pany, resulting in judgment for plaintiff, defendant appealing to the 
Court of Civil Appeals, which affirmed (182 S. W. 66), and defendant 
brings error. Judgment of the Court of Civil Appeals and trial court 
reversed, and cause remanded, on recommendation of the Commission 
of Appeals. 


Thompson, Knight, Baker & Harris, of Dallas, and June C. Harris 
and Audley Harris, both of Nacogdoches, for plaintiff in error. 
King & Seale, of Nacogdoches, for defendant in error. 


Taylor, J. Suit by R. H. Yarbrough, defendant in error, against 
Camden Fire Insurance Association, plaintiff in error, upon a fire in- 
surance policy for $2,000. Trial upon special issues resulted in a 
verdict and judgment for defendant in error. The Court of Civil Ap- 
peals affirmed the judgment. 182 S. W. 66. 

The policy was issued June 7, 1913, for a period of six months to 
cover a stock of lumber belonging to defendant in error located on the 
switch of the Gulf & Texas Railroad at Grigsby, Tex. On July 11, 
1913, the lumber was totally destroyed by fire. 

The principal defenses urged upon the trial were: (1) That de- 
fendant in error caused the property to be burned for the purpose of 
realizing upon the policy; (2) that defendant in error failed to comply 
with the following clause of the policy: 


*Decision rendered, Nov. 12, 1919. 215 S. W. Rep. 842. 
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“Record Warranty Clause. 


“The following convenant is hereby made a part of this policy and 
a warranty upon the part of the assured: 


“Section 1. The assured will take a complete itemized inventory of 
stock on hand at least once in each calendar year, and within twelve 
months of the last preceding inventory, if such has been taken. Unless 
such an inventory has been taken within twelve calendar months 
prior to the date of this policy, and together with a set of books showing 
a complete record of business transacted since the taking of such in- 
ventory, is on hand at the date of this policy, one shall be taken within 
thirty days after the date of this policy, or in each and either case, this 
entire policy shall be null and void.” 


The finding of the jury was against plaintiff in error on the first 
defense, and the court refused to peremptorily instruct the jury in its 
favor upon the ground urged in the second defense. 

Whether the court erred in refusing to instruct a verdict for de- 
fendant in error is the principal question for determination. 

[1] It is uniformly held in Texas that the clause of a fire insurance 
policy requiring a complete itemized inventory of the stock insured con- 
stitutes a promissory warranty, and the failure to sustantially comply 
therewith avoids the policy. Derroh-Kelly Mercantile Co. v. Orient 
Insurance Co., 104 Tex. 199, 135 S. W. 1165; Assurance Co. v. Kemends, 
94 Tex. 372, 60 S. W. 661; Joyce on Insurance (2d Ed.) vol. 3, § 2003a. 

[2] The purported inventory taken by plaintiff in error furnishes 
data from which the number of feet of pine boards, oak boards, oak 
timber, and the gum ties can be ascertained. It contains nothing in- 
dicating the grades of any of the classes of lumber, or whether com- 
posed of different grades. It contains no statement as to the value of 
any part of the stock of lumber, or of the whole. There were no books 
or records other than the alleged inventory, showing the amount, grades, 
or value, of the lumber. 

Defendant in error testified that he thought the pine lumber was in 
about equal portions of No. 1 and No. 2 grades, some clear; and that 
the difference in value of the grades was from $2 to $7 per thousand 
feet. The testimony further shows, generally speaking, that the same 
specifications and grades apply to the oak and gum lumber with a 
still greater difference in values. 

The case is ruled by Hartford Fire Insurance Co. v. Walker, re- 
cently decided by Section B of the Commission of Appeals, and approved 
by the Supreme Court, 210 S. W. 682. 

The court in that case, after setting out the inventory in question 
showing the number of sacks of bran, white oats, red oats, empty oat, 
and corn sacks, and the amount of twine on hand in the warehouse, 
say: 

“We have reached the conclusion that this inventory does not meet 
the substantial requirements of the policies. Neither the value nor 
the grade of the commodities is given. The evidence shows that 
plaintiff handled both red and white oats; that oats were sold in different 
grades as follows: No. 1, No. 2, No. 3. No. 4. no grade, and rejected 
grade; that the price of each grade differs. What constitutes a sub- 
stantial compliance with the inventory clause of a fire insurance policy 
has been the subject of frequent adjudication, calling forth various de- 
finitions of ‘inventory.’ But we believe that whatever view may be 
taken of the question, and conceding that only a substantial compliance 
with the policy is required under our decisions, the inventory should 
present an itemized list of the commodities on hand at the time the in- 
ventory is taken, from which the value of the stock can reasonably be 
ascertained. It is no doubt true that as to a stock consisting of staple 
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articles, such as oats, wheat, corn, and bran, the market value of which 
can be determined from day to day and which from day to day varies 
upon the market, the grade and quantity of these commodities would 
furnish all the data necessary to determine the value at a given date. 
However that may be, in the present instance there is nothing from 
which the grade can be determined. The quantity only is given. And 
in the absence of both value and grade, we believe there is not even a 
substantial compliance with the requirement as to inventory.” 

Under the rule stated in the foregoing excerpt from the Walker 
Case, and supported in the Kemendo Case, supra, the inventory taken 
in this case is not in substantial compliance with section 1 of the record 
warranty clause. The fact that it appears from extraneous evidence 
that the lumber destroyed had a “mill run” value at Grigsby, and was 
sold by defendant in error on that bas‘s, does not add to the sufficiency 
of the inventory. Nothing in the inventory taken indicates that the 
lumber specified is “mill run.” 

Defendant in error insists that plaintiff in error is estopped to 
assert the forfeiture of the policy because of noncompliance with the 
inventory clause, on the ground that the company’s agents at the time 
of the issuance of the policy apporved the inventory upon which it was 
issued. 

{[3] Defendant in error did not plead estoppel, or any facts from 
which an estoppel can be deduced. In the absence of both such a 
plea and evidence bearing upon the issue, the contention made would 
not be considered. In the absence of only the necessary pleading, it 
will not be considered further than to determine whether, in view of 
the necessity of reversing the case, the cause should be remanded or 
judgment here rendered for plaintiff in error. 

Defendant in error testified at length regarding the negotiations 
between him and the company’s agents prior to and at the time of the 
issuance of the policy, and specifically that the agents looked over the 
inventory and approved it. The testimony pertaining to this phase of 
the negotiations might become material under pleadings warranting its 
consideration, and doubtless was not fully developed because of the 
state of the pleadings. Plaintiff in error’s second proposition under 
the fourth assignment in its brief filed in the Court of Civil Appeals 
is to the effect that there was no pleading under which defendant in 
error’s testimony relating to his negotiations in securing the policy was 
admissible. If the testimony tends to show that plaintiff in error is 
estopped to urge noncompliance with the warranty clause, it, together 
with all available testimony on the issue, should be considered before 
final disposition of the case. 

[4] Where, upon reversal of a case, it seems probable that the ends 
of justice may be better subserved by remanding than by rendering 
judgment, the former course should be pursued, notwithstanding it is 
apparent that a full consideration of the case necessitates that the 
pleadings be amended. Buzard v. Bank, 67 Tex. 83, 2 S. W. 59, 60 Am. 
Rep. 7; Combes et al. v. Stringer, 106 Tex. 427, 167 S. W. 217; H. & 
T, C. Ry. Co. v. State, 24 Tex. Civ. App. 117, 56 S. W. 228; K. C. M. 
& O. Ry. Co. v. Pope, 152 S. W. 185; Id, 153 S W. 163; Ft. Worth 
& D. C. Ry. Co. v. Copeland, 164 S. W. 857. 

We therefore recommend that the judgments of the Court of Civil 
Appeals and the district court be reversed, and the cause remanded. 


Puuturs, C. J. The judgment recommended by the Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme 
Court. We approve the holding of the commission on the question 
discussed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


LAVENSTEIN BROS. 
v. 
HARTFORD FIRE INS. CO* 


1. INSURANCE—FIRE INSURANCE—INVENTORY—SUFFICIEN- 
CY OF EVIDENCE. 
In action on fire policy insuring stock of goods, evidence held to 
show that inventory taken February Ist did not include purchases by 
insured during preceding January. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. INSURANCE—FIRE INSURANCE—INVENTORY—SUFFICIEN- 
cy. 


The taking of an inventory on February Ist, without including 
purchases by insured during preceding January, was not a violation 
of fire policy requiring a complete itemized inventory of stock on hand, 
where the invoices of all such purchases were preserved in an in- 
voice book, and were shown in detail as fully as would have been shown 
by inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


3. INSURANCE—FIRE INSURANCE—INVENTORY OF STOCK 
OF GOODS—“COMPLETE ITEMIZED INVENTORY.” 


Fire policy, requiring insured to make “complete itemized inventory 
of stock on hand,” did not require insured, in making inventory, to 
record the stock numbers of the items of goods or other data touching 
the identity of the items, in order that such goods could be traced to 
the former inventories, to invoices of them, or the like. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


(For other definitions, see Words and Phrases, Second Series, Com- 
plete Inventory.) 


4. INSURANCE—FIRE INSURANCE—INVENTORY—STOCK OF 

GOODS. 

Under fire policy requiring insured to make a complete itemized in- 
ventory of stock of goods on hand, inventory grouping goods of different 
kinds in one item designated as dress goods, at certain prices per yard, 
was not invalid, where the goods were of the same value per yard, and 
existed in the quantity stated in inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


5. INSURANCE—FIRE INSURANCE—STOCK OF GOODS—IN- 
VENTORY. 


Inventory of stock of goods taken pursuant to fire policy, in an 
amount more than $90,000, was not invalid because of lumped entries, 
such as “1 lot jewelry, $10.00,” where such entries were few in number. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 
*Decision rendered, June 12, 1919. 101 S. E. Rep. 331. 
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7. INSURANCE—FIRE INSURANCE—INVENTORY—BRANCH 

STORE. 

Fire policy on stock of goods, requiring insured to take inventory 
of the goods, did not require insured to taken inventory of stock of 
goods in a branch store in another city, conducted as a separate line of 
business, where such stock of goods was not covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


8 INSURANCE—FIRE INSURANCE—STOCK OF GOODS—BOOKS 
OF INSURED. 


Fire policy on stock of goods, requiring insured to take inventory 
and keep a “set of books which shall clearly and plainly present a com- 
plete record of the business transacted, including all purchases, sales, and 
shipments * * * from date of inventory,” did not require insured’s 
books to record the original purchases of all goods at the branch stores 
of the insured for period of time preceding taking of inventory, but 
merely such books as show record of business transacted from date of 
inventory 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


9. INSURANCE—FIRE INSURANCE—BOOKS OF INSURED— 

SUFFICIENCY OF EVIDENCE. 

In action on fire policy,evidence held to show that insured complied 
with provision of policy requiring them to keep a set of books clearly 
and plainly presenting a complete record of business transactions from 
date of inventory. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—FIRE INSURANCE—PROFITS OF INSURED. 


In action on fire policy on stock of goods requiring insured to take 
inventory and keep books showing business transacted from date of in- 
ventory, insured was not required to show profits for a year preceding 
the taking of inventory, by books for such period, but could establish 
such profits by any competent evidence. 


(For other cases, see Insurance, Dec. Dig. § 660.) 


11. INSURANCE—FIRE INSURANCE—STOCK OF GOODS—CHAT- 
TEL MORTGAGE—COLLATERAL SECURITY NOTE. 


Insured’s note, in the usual form of a negotiable collateral security 
note, did not violate provision of policy making policy void upon in- 
cumbering goods with chattel mortgage; such note being insufficient to 
create a chattel mortgage. 


(For other cases, see Insurance, Dec. Dig. § 330[2].) 


12. INSURANCE—FIRE INSURANCE—OWNERSHIP OF GOODS— 
“UNCONDITIONAL AND SOLE OWNERSHIP.” 


Insured’s note, in the usual form of a negotiable collateral security 
note, making stock of goods covered by policy collateral for payment 
of note, did not invalidate policy under provision making it void if the 
interest of insured in goods be other than “unconditional and sole owner- 
ship”; the execution of such note not depriving insured of the uncondi- 
tional and sole ownership of the property, even though note should be 
construed as creating a chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Unconditional and Sole Ownership.) 
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13. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—FALSE 
STATEMENTS. 
False swearing in proof of loss, to forfeit policy, must consist in an 
oath to statements knowingly and willfully false or recklessly made. 


(For other cases, see Insurance. Dec. Dig. § 553{1].) 


Error to Hustings Court of Petersburg. 

Action by Lavenstein Bros. against the Hartford Fire Insurance Com- 
pany. Judgment of dismissal, and plaintiffs bring error, and defendant 
assigns cross-error. Reversed. 


This action was instituted by the plaintiffs in error (hereinafter 
referred to as the assured) for the recovery of the sum of $2,500, the 
amount of fire insurance provided for in a policy of insurance issued 
to the plaintiffs by the defendant in error (hereinafter referred to as 
the insurance company). 

The policy was issued on September 19, 1913, for a period of one 
year on the “stock of general merchandise, consisting chiefly of millinery, 
dry goods, notions, fancy goods, hats, caps, boots, shoes, and all other 
articles of merchandise not more hazardous, while contained in” a 
certain store designated in the policy, occupied by the assured in Peters- 
burg. Va. 

The fire occurred on November 26, 1913. At the time of the fire 
assured had other insurance on said stock of goods, the whole, including 
the policy in suit, aggregating $80,000, all of which insurance was per- 
mitted by such policy. 

The policy is in standard form of the usual fire insurance policy 
and contains the usual iron safe clause, which embraces (among others) 


the following provisions of warranty: 


“(1) The assured will take a complete itemized inventory of stock 
on hand at least once in each calendar year, and unless such inventory 
has been taken within twelve calendar months prior to the date of this 
policy, one shall be taken in detail within 30 days of the issuance of 
this policy, or this policy shall be null and void from such date. * * * 

“(2) The assured will keep a set of books which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and credit, from date of 
inventory as provided for in first section of this clause, and during the 
continuance of the policy.” 


The policy, in other parts of it distinct from the iron safe clause, 
contains also the provisions that it shall be void— 


“if the subject of the insurance * * * be or become incumbered by 
a chattel mortgage, * * * or if the interest of the insured be other 
than unconditional and sole ownership * * * orin case of any * * * 
false swearing by the insured touching any matter relating to this in- 
surance or the subject thereof * * * after loss.” 


By its pleadings in the case the assured claimed that it had com- 
plied with said iron safe clause by its inventory taken of its stock of 
goods in said store, as of February 1, 1913 (which, however, did not 
include the purchase made in January, 1913), and by the books which 
it kept as a record of its business transacted at such place of business 
from February 1, 1913, to the date of the fire, and also of said January, 
1913, purchases. 

By such pleadings the assured claimed that the total sound value of 
its— 
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Stock of goods on hand at said place of business covered by 
the insurance policy in suit, which were burned or injured in 
the said fire was 

Less the amount of salvage of goods not destroyed by the fire, 
as mutually agreed on 


And less aggregate of items of goods on said inventory not 
itemized thereon, except as “lot” of this or that character of 
goods, for which the assured claimed no compensation 


Leaving net balance total loss claimed $82,732 10 


By its pleadings the insurance company took the following positions 
of defense to the action, which are material upon the assignment of 
error, namely: 


(1) Not that no inventory was taken, or that no books were kept 
as required by the iron safe clause; but that (a) no “complete inventory” 
of the stock on hand “was taken or furnished the insurance company, 
as required by the iron safe clause,” and that (b) the assured “did not 
keep a set of books which clearly and plainly present a complete record 
of the business transacted by them, including all purchases, sales, and 
shipments, both for cash and credit,” as required by the iron safe clause. 


(2) That the inventory made by the assured in 1913, preserved and 
furnished the insurance company, was not the original inventory so made. 

(3) That subsequent to the issuance of the policy in suit, to wit. 
on October 14, 1913, the assured incumbered the stock of goods issued 
by such policy by executing a chattel mortgage thereon to the National 
Bank of Petersburg; and 

(4) That in the “proof of loss” furnished by the assured to the 
insurance company there was false swearing as to the amount of the 
goods on hand at the time of the fire. 

There was a trial by jury. 

The original inventory aforesaid of February 1, 1913, and the books 
aforesaid were introduced in evidence by the assured without objection 
on the part of the insurance company. 

The inventory is contained in a book. It begins several pages from 
the first page as the book was originally, but the inventory as_ there 
entered is complete, and the nonuse and absence of the first part of 
the book is satisfactorily explained by the testimony in the record. 


The testimony for the assured explains how the inventory was taken 
by a number of employees of the assured, by transferring memoranda 
of the character of goods, quantity, and price or value, first entered 
on a slip of paper or “tablets,” as the work of taking the inventory 
progressed, from which slips or “tablets” the entries were transferred 
to and made on the inventory as entered in the inventory book, in the 
progress of the work, in accordance with the usual manner of taking 
such an inventory, not only by the assured in preceding years, but by 
others in the same line of business. The testimony also shows who the 
employees were who took the inventory, and who the employee was who 
made the entries on the inventory book. The employee who made the 
entries on the inventory book, and in whose handwriting it is, was not 
examined as a witness to prove the book, nor were all of the employees 
examined as witnesses who aided in taking the said inventory. 

The inventory just mentioned, as taken, gave, as a rule, the cost 
prices of the goods; but, where goods were old or shopworn, a deduction 
from cost prices was made to cover the depreciation, and the in- 
ventory value was entered at what was considered the true cost value 
of the goods, if they had been bought in that condition; in no case, 
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however, was any value added for enhancement of value due to increase 
in market price subsequent to the purchase of the goods. 

The books of the assured, as kept, showed the cost price of the Janu- 
ary, 1913, purchases, and of the purchases subsequent to the annual in- 
ventory (the annual inventory last taken next preceding the fire in ques- 
ion being taken as of February 1, 1913, as aforesaid.) 

For a long while prior to the fire, and prior to the issuance of the 
policy in suit, certainly as far back as 1911, the assured was engaged in 
the mercantile business at a number of other places than in Petersburg, 
namely, at Elizabeth City, N. C., Charlottesville, Va., and elsewhere, 
which businesses are referred to in the record as “branches” or branch 
stores; but they were entirely separate and distinct businesses from that 
of the assured at Petersburg, as to which separate books were kept and 
separate inventories taken from time to time. However, during 1912 and 
1913, prior to the fire (which periods only are material to be referred to 
in this connection), shipments of goods from one to another of these 
branch stores were made from time to time, and the regular course of 
such business was to treat these shipments as sales and purchases of the 
respective branches to and from each other, and the branch making such 
shipments would invoice the goods as sales at original cost prices, or at 
cost value, to the branch to which they were shipped, and the latter 
branch would enter such shipments on its books as purchases at such in- 
voice prices. 

All of such shipments, from the date of the 1913 inventory to the 
fire, to and from the Petersburg business, were entered on the books of 
the assured kept of that business, and all of the invoices of the character 
aforesaid covering such shipments during such period were preserved by 
the assured, furnished to the insurance company, are in evidence, and 
verify the books in every particular relating to these transactions. The 
same is true of the entries on the books of the January, 1913, purchases 
. the Petersburg business and of the original invoices of such pur- 
chases. 

It should be noted, however, that no inventory of the Elizabeth City 
business was preserved or furnished the insurance company, and none 
such is in evidence. The same is true of the invoices of the original pur- 
chases of goods by the Elizabeth City concern, so far as appears from 
the record before us; and the latter is true, both as to inventories and 
invoices of original purchases of goods, by the other branch businesses 
of the assured. 

As of September 1, 1913, the assured sold out a portion of the stock 
of goods of its business in Elizabeth City to one S. R. Siff Company, 
Incorporated, but did not include in such certain items of that stock of 
goods, which items were thereupon invoiced by the Elizabeth City con- 
cern for shipment to the Petersburg concern in accordance with the cus- 
tom of business aforesaid to ship from time to time goods from one 
branch to another. 


These goods were all included in one invoice and aggregated the in- 
voice value of $25,912.84. The purpose was to ship all of these goods in 
one car, and the largest car obtainable was gotten for the purpose. But 
it was found that all of the goods could not be gotten in the car, and a 
list of the goods which could not be gotten into the car was made at the 
time by the Elizabeth City branch, and they aggregated $2,299.91 per the 
invoice values. The car was shipped to Petersburg, and all of its con- 
tents were received and added to the stock of that business of the as- 
sured, before the fire. The invoice and list of goods not shipped afore- 
said were forwarded to the Petersburg store. The bookkeeper of the lat- 
ter place of business entered the whole invoice of the goods on the books 
of the latter concern as received. The bookkeeper, however, had been 
informed that there was a delay in the shipment of a part of the goods, 


Vol, LV—9. 





134 Insurance Law Journal, Vol. 55, [Feb., 1920 


but thinking the delayed goods would soon arrive, did not at the time 
credit them on the books as per said list, Somehow the list aforesaid 
was mislaid, and the bookkeeper consequently overlooked and omitted to 
enter such credit until after the fire. The omission of this credit was dis- 
covered by the accountant, Wood, on the investigation he made in verify- 
ing the books before suit. A copy of said list was then gotten from 
Elizabeth City, and the credit was entered on the books before suit. 

The said invoice and copy of list of the goods mentioned in the next 
preceding paragraph were preserved, were furnished the insurance com- 
pany before suit, are in evidence, and verify the books in every partic- 
ular relating to this transaction. 

The said figures of $95,834.20, claimed value of goods on hand at the 
time of the fire aforesaid, do not include said $2,299.91 figures. The error 
in the books omitting this credit was corrected before suit by the ac- 
countant, Wood, as aforesaid. 

It should be mentioned, perhaps, although not material, that while 
the accountant corrected this error, he made an error himself in omit- 
ting, from his figures taken from the books, a total of $1,454.93 thereon, 
the items of said goods actually received in the Petersburg place of 
business from Elizabeth City before the fire, so that the net error against 
the insurance company would have been only $853.98, if such credit of 
$2,299.91 had never been made. When the $2,299.91 correction was made 
by Wood, as just stated, that resulted in making said total of $95,834.20 
less than it should have been by said sum of $1,454.93. 

There is another circumstance affecting the books which should be 
mentioned. There were certain shipments of goods from the Petersburg 
business in October and November, 1913, shortly preceding the fire, which 
aggregated $4,299.91 invoice value, which were not entered on the books 
until after the fire. But these entries on the books were made in accord- 
ance with the usual course of business from carbon copies of the invoices 
of such goods, made at the time of the shipments in accordance with the 
usual course of business aforesaid, and such carbon copies were pre- 
served, and were furnished to the insurance company and verified the 
books as to these matters in every particular. The fire did not in any 
way affect the making of these entries on the books. 

There were also certain accounts on the books which were not com- 
plete, and certain entries which should have been on certain books which 
were not there; but other books kept by the assured of the Petersburg 
business furnished such items, so that said incompleteness of certain 
books and absence of entries from others did not affect the sufficiency 
of the books as a whole in the matter of furnishing a complete record of 
the Petersburg business. 

The books showed the discounts actually obtained by the assured. 

The accountant, Wood, however, charged the assured with all dis- 
counts which could have been obtained on bills for purchases by payment 
of same before their due dates, although not so paid. Such discounts 
were not shown by the books, and amounted to some $2,000. 


The books of the assured kept, recording the transactions of the 
business at Petersburg aforesaid, covering the period from January 1, 
1913, to the fire, and also the years 1911 and 1912, and which were intro- 
duced in evidence, consisted of “the journal, the cashbook, consisting of 
cash sales, a book known as ‘Beat Yesterday’s Record,’ charge books (or 
sales ledgers), installment book, inventory books, invoices, and creditor’s 
ledger.” These books showed, for the period from the date of the 1913 
inventory and including the January, 1913, purchases, all business trans- 
acted by the assured in its Petersburg business, consisting of all pur- 
chases and returns of goods, all receipts of goods from the branch stores 
aforesaid and shipments of goods to such branch stores, the discounts 
actually obtained by the assured by cash and anticipatory payment of bills 
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for purchases before due dates of bills, the cost of labor in making the 


alterations and repairs of goods, the freight paid, and the “return sales”. 


—that is, goods sold, but returned by the customer. The aforesaid books 
included, not only the accounts of the purchases of goods aforesaid, but 
also “a capital account and an insurance account, a profit and loss ac- 
count, and interest and discount account, an advertising account, a rent 
account, a sales account, a stable account, an expense account, an express 
account, an account with each of the department stores, a merchandise 
account with each department of the business, and an account with each 
of the individual members of the firm” (of the assured), and “accounts 
receivable from charge customers and from installments sales.” 

The expert accountant, Wood, aforesaid, a witness for the assured, 
made out the statement on which the claim aforesaid of the pleadings of 
the assured was based, arriving at the figures of $95,834.20 as the aggre- 
gate total value of the goods insured and burned or injured as aforesaid, 
and he testified in substance and in detail that, with the exception of the 
amount added as profits to the inventory and cost price of goods, and 
with the exception of the amount of discounts which the assured would 
have earned, but did not, by paying bills for purchases before the due 
date thereof (with which the accountant charged the assured, although 
not obtained by them), and except the deduction of $2,299.91 aforesaid, 
covering the delayed shipment aforesaid from Elizabeth City, he got all 
of the figures for such statement from the aforesaid inventory of Febru- 
ary 1, 1913, and said books; and this witness, by way of summary of his 
testimony, stated that said books— 


“clearly and plainly present a complete record of the business trans- 
actions, including the purchases, sales, and shipments, both for cash and 
credit, from the dates of the respective inventories there and up to the 
time of the fire in 1913, and as to the stock of goods at Petersburg, Va.” 


(The reference to “inventories,” in the plural, is made because the 
assured had preserved and also furnished the insurance company and in- 
troduced in evidence the inventory taken January 1, 1912, of the stock of 
goods on hand at said Petersburg place of business at the close of the 
year 1911; and the books of the assured also covered such business for 
the whole period of the years 1912 and 1915 up to the fire of November 
26, 1913, aforesaid.) 

It appears in evidence that the said February 1, 1913, inventory and 
the aforesaid books of the assured, and also the invoices aforesaid pre- 
served by the assured, were all turned over to the insurance company 
about February 26, 1914, and were kept in its possession and examined 
by its expert accountant in New York for some six or seven months fol- 
lowing. This action was not instituted until in November, 1914, and was 
not tried in the court below until October, 1915. 

On the trial in the court below, the insurance company introduced 
certain testimony of witnesses and documentary evidence, but did not 
introduce as a witness its expert accountant, who had made the examina- 
tion aforesaid of said inventory of February, 1913, and of said books and 
papers. Moreover, the insurance company introduced no evidence, nor is 
there any in the record, even tending to show that any of the valuations 
of the goods in the inventory of 1913 or on the books is excessive, or 
that there was the slightest mala fides on the part of the assured in any 
particular. 

Further reference will be found in the opinion of the court below 
to the evidence and to the absence of evidence in the case. 

After all the testimony was in for the assured and the insurance com- 
pany, the latter demurred to the evidence, and the assured joined in such 
demurrer. 

Thereupon the court below declined to allow counsel for the insur- 
ance company to call the attention of the jury to certain statements of 
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witnesses for the insurance company as to the quantity of the goods 
shipped from Elizabeth City which were in conflict with the testimony 
for the assured as to such quantity, and refused to allow counsel for the 
insurance company to comment on certain alleged deficiencies in the 
evidence of a witness for the assured which affected the quantity of such 
goods. That action of the trial court is assigned by the insurance com- 
pany as cross-error. 

After the conclusion of argument before them, the jury returned a 
verdict in favor of the assured for $2,500, the amount sued for as afore- 
said, with interest from March 26, 1914, subject to the demurrer to evi- 
dence. 

Thereupon the insurance company moved the trial court to set aside 
the verdict, as contrary to the law and the evidence, and grant it a new 
trial. 

Whereupon the court refused to set aside the verdict and grant a 
new trial, but sustained the demurrer to evidence and entered the judg- 
ment under review, which dismissed the action, with costs against the 
assured. 

The issues made by the assignments of error by both the assured 
and the insurance company will be further dealt with in the opinion of 
the court. 


R. H. Mann, of Petersburg, and Henry J. Wyatt, of New York City, 
for plaintiffs in error. 

Caskie & Caskie, of Lynchburg, and R. E. Scott, of Richmond, 
for defendant in error. 


Sims, J., after making the foregoing statement, delivered the follow- 
ing opinion of the court: 

The record in the case is voluminous. The petition and briefs are 
also exceptionally so. The latter, however, involve a number of ques- 
tions which we do not find it necessary to deal with. The only questions 
which need to be considered for the decision of the case, in our view of 
it, will be disposed of in their order as stated below. 

We will first consider the questions raised by the assignments of 
error touching the inventory in evidence, which is relied on by the as- 
sured as sufficient to comply with the requirements of the iron safe clause 
of the policy in suit with respect to an inventory. 

The defendant insurance company raises the following questions as 
to the inventory which was taken as of February 1, 1913: 

[1] 1. Did its figures of $69,355.79, on total of goods on hand as 
of the date of such inventory, include the January, 1913, purchases of 
$13,973.67? 

We are of opinion that the preponderance of the evidence clearly 
shows that they did not. 


Such evidence shows that while the inventory was taken as on 
February 1, 1913, the January, 1913, purchases of goods were not in- 
cluded in the inventory, because such purchases were for the spring trade 
of 1913, and, in accordance with the custom and the usual course of trade 
and keeping of accounts of such merchants as the assured, were not con- 
sidered a part of the business done during the fiscal year ending February 
1, 1913, but of the succeeding year. Such purchases were entered on the 
books of the company as of their date of purchase, it is true, to wit, in 
January, 1913, but were extended thereon as purchases for the ensuing 
fiscal year, and were as such added to said inventory amount of $69,- 
855.79, and were not included in that total. 

[2] 2. Since the inventory did not include the said January pur- 
chases, was it such a “complete itemized inventory of stock on hand” 
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as was required by the “iron safe clause” of the policy of insurance, 
quoad such goods? 

Technically and literally speaking this question would have to be 
answered in the negative. But the purpose of the “iron safe clause” in 
insurance contracts is to preserve evidence of the actual existence of 
the property insured, or from which actual existence may be verified, 
and as a matter of fact the invoices of all of the January purchases were 
preserved by the assured in an invoice book, and they were subsequently 
furnished to the insurance company, and showed in detail the items of 
such goods as fully as an inventory would have done. Moreover, the 
books of the assured showed such purchases and the items thereof in 
as much detail as if they had been entered on the inventory, and these 
books were preserved and subsequently furnished to the insurance com- 
pany, and are in evidence. From such books verified by such invoices, 
the insurance company could have had no difficulty in arriving at the 
correct amount of such purchases, and there has been no loss whatever 
of evidence in the premises by reason of such items of goods not having 
been formally entered on the inventory book, instead of upon another 
book of the assured. 

We think, therefore, that under such circumstances the books and 
invoices aforesaid must be taken to be a substantial compliance with the 
“iron safe clause” requirement of an inventory, so far as such January 
purchases are concerned. Substantial compliance with such clause is all 
that the law requires. Hartford Fire Ins. Co. v. Farris, 116 Va. 880, 83 
> BY. d4Z 

3. Was the inventory sufficiently itemized as to the goods in fact 
covered thereby to comply with said “iron safe clause”? 

(a) As to $3,102.10 of the goods included in the inventory the posi- 
tion of the insurance company is that they were lumped so that they 
cannot be fairly regarded as itemized. But, as appears from the state- 
ment preceding this opinion, claim was waived by the assured as to 
those items; so that it is unnecessary for us to decide the question as to 
whether they were sufficiently itemized to comply with the “iron safe 
clause” aforesaid. 

[3] (b) It is claimed for the insurance company that the inventory 
is invalid because it did not contain the stock numbers of the items of 
goods or other data touching the identity of the items, in order that such 
items could be traced to the former inventories, to invoices of them, or 
the like, so as to ascertain whether defendant was being charged with old 
or new, out of style or shelfworn, goods, or at original cost prices. 


There is no provision in the policy of insurance requiring such 
description in the inventory. The policy requires only a “complete 
itemized inventory of stock on hand” at the time of the inventory, and 
any description, which is sufficiently detailed to evidence that it is an 
actual inventory by items of goods found thereby to actually exist at the 
time. complies with such contract requirements. The actual existence of 
the goods at the time of the inventory, as found by an actual inventory, 
taken in the usual course of business, for the bona fide purpose of as- 
certaining actually existing goods and their values at the time, as con- 
tradistinguished from a mere estimate or opinion on the subject, is the 
essence of such contract provision. 

[4] (c) It is further claimed that the inventory is invalid because 
it in many cases aggregated goods which were of different kinds, such 
items giving the numbers of yards “D. C.” or “Dr. Goods,”—i. e. dress 
goods—at a certain price per yard, when the goods were not all the same 
kind of material. 

In such cases, however, the goods were of the same value per yard, 
and they were found by the inventory to actually exist in the quantity 
stated in the inventory. This was all the particularity of statement 
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needed in the inventory, unless it were necessary that the inventory 
should state the items with sufficient particularity for them to be traced 
into preceding inventories or into the invoices or other records thereof. 
As we have seen above, such particularity of description was not req- 
uisite; and an inspection of the inventory, as shown in the record, dis- 
closes that the items of dress goods at different prices are very numer- 
ous, and evidence a detail of itemizing of them which fully satisfies 
every reasonable requirement in that behalf. 

[5] Objection that they are “lumped” is made, also, to some entries 
on the inventory, such as “1 lot jewelry, $10.00” and the like, not em- 
braced in said $3,102.10 aggregate of items as to which claim is waived 
by the assured as aforesaid; but such entries are very few in number 
and cannot be said to evidence any lack of actual inventory of goods 
existing at the time, or to be unreasonably lacking in detail, considering 
the large stock of goods inventoried. 

The above are the principal objections to the sufficiency of the in- 
ventory of February 1, 1913. There are some other such objections; but 
they raise no novel questions, and of these it is deemed sufficient to say 
that they have all been considered, and they are, in our opinion, clearly 
without merit. | 

It is also urged, however, by the insurance company, in argument 
before us, that said inventory of February 1, 1913, should not be con- 
sidered by us as evidencing a compliance with the requirements of the 
iron safe clause with respect to an inventory, because— 

(e) It is discredited by being in a mutilated book. 

(f) It is not proved by the bookkeeper who made the entries in it, 
or by the employees who made the slips or tablets from which the en- 
tries in the inventory book were made; and 

(g) The slips or tablets aforesaid constituted the original inventory, 
and they alone were admissible in evidence. 

{[6] A number of authorities were cited to support these proposi- 
tions. These authorities embody well-settled rules of law applicable to 
the admission of books in evidence. See Johnson v. Fry, 88 Va. 699, 12 
S. E. 973, 14S. E. 183; 9 Am. & Eng. Ency. Law, pp. 917, 919, 926; Love- 
lock v. Gregg, 14 Colo. 53, 23 Pac. 86; Deimel v. Brown, 35 Ill. App. 
303; Cheever v. Brown, 30 Ga. 904; Gilchrist v. Brooklyn Mfg. Ass’n, 
59 N. Y. 495; Gould v. Hartley, 187 Mass. 561, 73 N. E. 656; Chaffee v. 
United States, 85 U. S. (18 Wall.) 516, 21 L. Ed. 908; Swan v. Thurman, 
112 Mich. 416, 70 N. W. 1023; Miller v. Shay, 145 Mass. 162, 13 N. E. 
468, 1 Am St. Rep. 449. But, as appears from the statement of facts 
preceding this opinion, that part of the book which contained the inven- 
tory in question was not mutilated, the inventory itself was complete and 
unmultilated, and the absence of other pages from the book was satis- 
factorily explained by the evidence. Further, none of the objections 
under consideration were made in the trial court to the admission of the 
inventory as evidence, nor was any motion made to exclude it from the 
evidence, nor was any such objection made in the grounds assigned of 
the demurrer to the evidence. Such objections in the trial court, had 
they been made there, would have put the assured upon notice that strict 
proof of the entries on the book was insisted upon and given an oppor- 
tunity to the assured to supply the evidence with respect thereto which 
the rules of law in such case would have required. We see no indication 
in the record that such evidence could not or would not have been sup- 
plied, if any issue requiring it had been made in the trial court. We are 
therefore of opinion that such objections. being made for the first time 
in this court, all come too late, and they must be treated as waived. See 
eee | v. Watts, 116 Va. 736, 82 S. E. 703. 

[7] 3. Did the iron safe clause as to an inventory require the as- 
sured to preserve their inventory taken as of January 1, 1913, at another 
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store of the assured, to wit, at Elizabeth City, N. C., of the stock of 
goods there? 

The branch house at Elizabeth City was a separate business entirely. 
Whatever goods were shipped from that concern to the Petersburg con- 
cern were, in the current course of business, treated as sold from the 
former to the latter concern. They were entered on the books of the as- 
sured at Petersburg as purchases, in accordance with its regular and 
usual course of business. These books showed the details of the items of 
such goods. There were invoices of them by the Elizabeth City concern 
to the Petersburg concern, showing the same details. These invoices 
were preserved and delivered to the defendant and verified the books as 
to such details. These transactions were certainly shipments to. if not, 
accurately speaking, purchases of, goods by the assured in the Peters- 
burg business. 

The iron safe clause concerned only the inventory of the Petersburg 
business; the goods in that business being the goods which were insured, 
including “shipments” to it, as well as “purchases,’ as shown by the iron 
safe clause itself. To construe it to extend to requiring the preservation 
of an inventory of another business merely because such inventory would 
furnish additional evidence of verification of the correctness of the 
books of the assured embracing the business whose goods were insured, 
or the contrary, would be to go outside of the provisions of such clause, 
and hence to make a contract for the parties which was not in fact made 
by them. 

The subject under consideration is purely a question of contract. 
We look to the policy in suit to see what the contract on that subject 
was. We see therefrom that the contract does not require any other in- 
ventory to be taken than that of the stock of the assured at Petersburg. 

The question under consideration must therefore be answered in the 
negative. 

We come now to the question over which what is perhaps the chief 
controversy in the case exists, and that is this: 

[8] 4. Did the books of the assured comply with the iron safe clause 
of the policy in suit? 

We will say at the outset of our consideration of this question that 
the chief and fundamental difference which exists between the assured 
and the insurance company on the subject under consideration is this: 
The former takes the position that the books required by the iron safe 
clause of the policy in suit are only books which record the business of 
the assured transacted at Petersburg from the date of the 1913 inventory 
to the time of the fire, plus the January, 1913, purchases not included in 
such inventory, and that it is only as to the transactions of such business 
during such time, that the assured can be called upon to verify the com- 
pleteness and accuracy of such books; whereas the insurance company 
contends that the books required by said iron safe clause are books 
which should also record the original purchases of all goods at the branch 
stores of the assured, from which goods were from time to time ship- 
ped to the Petersburg business and thus mingled with the latter stock, 
not only from the date of the 1913 inventory to the time of the fire, plus 
the January, 1913, purchases, but also for the preceding year, going back 
to February 1, 1912, because a complete and accurate record of such 
business for both periods is essential to a verification of the accuracy of 
the books for the period from the 1913 inventory to the time of the fire, 
and became, under a system adopted by insurance companies which was 
followed by the assured in this case in making out its claim of loss, the 
percentage of profits added to the cost value of the goods was the as- 
certained actual percentage of profits of the year’s business preceding the 
1913 inventory, and hence the insurance company contends that the as- 
sured is required to verify the completeness and accuracy of its books 
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for the whole time from February 1, 1912, up to the date of the fire, by 
producing the original invoices of all original purchases of goods dur- 
ing such whole time, not only of the Petersburg business, but of all 
branch businesses from which goods were shipped from time to time to 
the Petersburg business and mingled with that stock, and that the in- 
voices of such shipments by the branch houses to the Petersburg house, 
as was the current mode in which this business was done, as aforesaid, 
cannot be accepted as invoices in verification of the books as to such 
shipments; for as the insurance company claims, to allow this would be 
to leave the door wide open for fraud on the part of the assured, by 
invoicing and entering on the books goods as purchases of the Petersburg 
business which were in truth not purchases of that business, but of the 
assured at another time and at another place of business, and merely 
shipped to the Petersburg business at a later time. 

But opportunities for fraud are innumerable, where the disposition 
to perpetrate it exists; and while the purpose of iron safe clauses in poli- 
cies of insurance is undoubtedly to shut out certain opportunities for 
fraud, it is purely a matter of contract as to what opportunities are 
thereby sought to be shut out. Where the stock of goods of one only 
of a number of stores of a party is sought to be insured, the insurance 
company may stipulate in the iron safe clause, or elsewhere in the policy, 
that such other books shall be kept, besides those covering the particular 
business in which the stock of goods is sought to be insured, as it may 
choose to require. Thereupon the policy may be taken out, or not, as the 
party seeking the insurance may elect. Did the insurance company make 
such additional requirement in the instant case? 

That is to say, in the instant case we have before us simply a ques- 
tion of construction of the contract of insurance. What books, and with 
what completeness and accuracy, does the policy in suit stipulate shall 
be kept by the assured? 

As in the case of the Elizabeth City inventory question above con- 
sidered and disposed of, so here, the policy sets at rest the question un- 
der consideration as to the books. The business of which the books, re- 
quired by the iron safe clause of the policy in suit, are to present a com- 
plete record, is the business of the assured at Petersburg, and such only 
are the books required to be kept by such clause; and, as appears from 
such clause itself, as above noted, it was not contemplated by the insur- 
ance contract that that business should be confined to original purchases 
of goods, but it was expected to include, as stipulated in such clause, “all 
* * * shipments” of goods as well. So that we are clearly of opinion 
that the insurance contract which we have before us does not stipulate 
that the assured should keep or verify such a set of books as is con- 
tended for by the insurance company. Therefore we are of opinion that 
the position of the assured aforesaid on this subject is correct and in 
accord with the insurance contract. 

[9] In view, then, of the fact that the insurance contract required 
only that the set of books which should be kept by the assured should 
clearly and plainly present a complete record of the business trans- 
acted by the assured at its Petersburg place of business aforesaid, in- 
cluding all purchases, sales, and shipments, both for cash and credit, 
from the date of the 1913 inventory to the time of fire, and including 
the January, 1913, purchases, we have no difficulty in holding that the 
evidence in the record is amply sufficient to have sustained a verdict 
which found, in effect, that such a set of books was kept by the assured 
and that the loss by the assured was at least the amount claimed, as set 
forth in the statement preceding this opinion. 


The books were not intended or expected to record the profits made, 
nor the discounts which might have been, but were not, received; but 
they did record all the data needed for the ascertainment of such matters. 
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As appears from the statement of facts preceding this opinion, the 
testimony of the expert accountant, Wood, a witness for the assured, 
was ample to have sustained a verdict of the jury finding that the books 
fulfilled every substantial requirement of the iron safe clause. And the 
fact, adverted to in said statement, that the insurance company had such 
books in the hands of its expert accountant in New York City for six 
or seven months, and did not even put such expert on the stand as a 
witness in its behalf, or any other expert accountant, to assail the suf- 
ficiency of the books to comply with the iron safe clause, is to us con- 
vincing evidence in itself of their sufficiency 

The only ground on which the insurance company is left to stand, 
other than its difference with the assured as to the books which should 
have been kept and the kind of verification of them required of the as- 
sured, aforesaid, which we have considered and disposed of above, is 
that there were some discrepancies between the amounts of the goods on 
hand at the time of the fire as first claimed by the assured, which was 
$113,214.57, as that total was taken from the books by M. E. Lavenstein, 
a member of the firm of the assured, and the amount of $103,866.56, as 
taken from the books as such value by an expert accountant named 
Weiss, first employed by the assured to aid in making out the proof of 
loss, and the amount of $95,834.20 aforesaid, as taken from the books 
by Wood, as aforesaid, which wide variances evidenced that the books 
did not measure up to the requirements of the iron safe clause afore- 
said, as is claimed by the insurance company. 

In so far as the period from the date of the 1913 inventory to the 
fire is concerned (as to which alone, except as to the January, 1913, pur- 
chases, the assured was under contract obligation to keep books as afore- 
said), the only material discrepancies between the Lavenstein, Weiss, and 
Wood statements aforesaid which could have affected the completeness 
and accuracy of the books of the assured of its Petersburg business, were 
the following matters: 


(a) The omission of the credit on the books in September, 1913, of 
$2,299.91 of Elizabeth City goods, which failed to arrive in Petersburg 
before the fire, as to which the facts are set forth in the statements 
preceding this opinion. 

(b) The $4,299.91 credits of shipments from Petersburg to branch 
stores just preceding the fire, in November, 1913, being made on the 
books after the fire, in the usual course of business of posting the books, 
as to which, also, the facts are set forth in the statement preceding this 
opinion. 

Lavenstein and Weiss made their statements before these omissions 
in the books were discovered. They were omissions which might occur 
in any even exceptionally well-kept books. The evidence clearly estab- 
lishes that they were not omissions designedly made, and that they were, 
moreover, not unreasonable in their character, considering the volume 
of the business and the circumstances under which these credits on the 
hooks were not sooner made. 

Further: These credits were in fact all entered on the books before 
suit, and after allowing them the books showed the total of sound value 
of $95,834.20 aforesaid (and, indeed, $1.454.93 additional, as set forth 
in the above statement of facts) of goods on hand at the time of the 
fire as claimed by the assured in the suit. 

We are of opinion that the iron safe clause in question does not re- 
quire that the books of the assured should be free of such character of 
errors. 

Of the other discrepancies between the statements of Lavenstein, 
Weiss, and Wood we deem it sufficient to say that there is ample testi- 
mony for the assured in the record to satisfactorily explain them, down 
to a difference of a little over a hundred dollars, without in any way af- 
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fecting the completeness and accuracy of the books, so far as required 
to be kept by the iron safe clause as aforesaid. This result in itself is 
also, to us, convincing evidence of the sufficiency of such books to meet 
every reasonable requirement of the iron safe clause. 

A great many authorities are cited for the assured on the subject 
of what character of books, as to completeness and accuracy, the authori- 
ties hold to be requisite to comply with the iron safe clause aforesaid, 
and many authorities are cited on the same subject for the insurance 
company. Among the latter are the Virginia cases of Scottish Union Ins. 
Co. v. Va. Shirt Co., 113 Va. 353, 74 S. E. 228, Phoenix Ins. Co. v. Sher- 
man, 110 Va. 435, 66 S. E. 81, North British Ins. Co. v. Edmundson, 104 
Va. 486, 52 S. E. 350. Homestead Fire Ins. Co. v. Ison, 110 Va. 18, 65 
S. E. 463, and Hartford Ins. Co. v. Farris, 116 Va. 880, 83 S. E. 377. 
But there is no real difference on this subject between the positions in 
argument of counsel on both sides of the case. They, in effect, concur in 
the view that the authorities hold that a literal compliance with the 
requirements of the iron safe clause is not essential, and that a reasona- 
ble and substantial compliance is all that is required. This is a correct 
summary of the holding of the authorities on the subject, and we are 
therefore relieved of any need of discussing them. 

Applying such holding to the facts of the case before us, we are of 
opinion that the books in question fulfill the requirements of the iron 
safe clause of the policy in suit. 

There still remains, however, a question for our determination, which 
in part concerns the books aforesaid, although they are sufficient to com- 
ply with the iron safe contract clause. Such question remains, notwith- 
standing that conclusion, because the assured undertook to prove the per- 
centage of profits made in ifs business in 1912, for the purpose mentioned 
above, by relying on such books, as verified by documentary evidence, and 
as aided by parol testimony, as proof of such business and profits dur- 
ing that period. That question is this: 

[10] 5. Were the said books sufficiently verified for the period of 
1912 to establish what percentage of profits was made by the assured in 
its Petersburg business during that time? 

Aside from the position of the insurance company aforesaid on the 
chief question of fundametal difference above considered and passed 
upon, the claim of the insurance company is that the books were insuf- 
ficiently verified as to certain shipments or alleged shipments of goods 
to the Petersburg business from other branch stores of the assured in 
1912, and as to a_ certain shipment from a Norfolk branch store of the 
assured to the Elizabeth City branch store, also in 1912. 

It is deemed sufficient to say of these matters that, since there was 
no contract requirement that the assured should keep books covering 
these transactions for 1912 (a period which antedated the inventory of 
1913), so far as the transactions in question entered into the Petersburg 
business of 1912 and affected the ascertainment of the percentage of 
profits of that business in that year, they were matters as to which the 
facts were open to be established by any competent evidence. The 
weight and effect of such evidence would have been for the jury, but 
for the demurrer thereto, and there was ample evidence before the jury 
to have warranted them in holding that the percentage of profits in- 
cluded in said claim of the assured was conservative and fair in amount, 
as ascertained from the actual business transacted by the assured at 
Petersburg in 1912, as shown by the books and the other evidences for 
the assured in the record. 

We come now to the consideration of the following question: 

{11] 6. Did the assured incumber the stock of goods insured with 
a chattel mortgage? 

This question must be answered in the negative. 
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The writing relied on by the insurance company to constitute such 
mortgage is a note of the assured, payable to its own order and indorsed 
to and held by the National Bank of Petersburg, dated October 14, 1913, 
for the sum of $10,000. The note is in the usual form of a negotiable 
collateral security note, and, so far as material, provides, after the obli- 
gation to pay, as follows: 


‘“* * * Having deposited as collateral security for the payment of 
this and other liability of to the holder hereof, now due or to be- 
come due, or that may hereafter be contracted, the following property, 
with authority to use, transfer, or hypothecate said collaterals. * * 

“Lien on all stock, fixtures and accounts, etc. in our stores, 31-33 
Sycamore St., City, (8367) the market value of which is now $——, 
with the further right to call for additional security in case there should 
be a decline in the market value thereof. * * *” 


The designation “31-33 Sycamore St., City,” correctly describes the 
place of business of the asured in Petersburg, aforesaid. But— 


The said note and the provisions thereof are plainly insufficient to 
create a chattel mortgage. 4 Elliott on Contracts, § 3031; 5 Elliott on 
Contracts, § 4750. Nor does it create a lien. And the undisputed fact 
as shown by the record, is that the assured never created, or attempted 
to create, any lien on said stock of goods covered by the insurance pol- 
icy in suit. 

And, no lien having been created, or intended to be created, the doc- 
trine of equitable lien or mortgage cannot apply, as was correctly held 
by the learned judge of the trial court. So that there was neither a 
legal nor an equitable incumbrance created by the assured on the sub- 
ject of the insurance after the policy in suit was issued, far less an in- 
cumbrance by chattel mortgage. 


[12] 7. Did the collateral security note aforesaid prevent the own- 
ership of the assured of the subject of the insurance from being “other 
than unconditional and sole ownership” ? 

This question must be answered in the negative, for the reasons 
indicated in the consideration of the question next above. 

And even if the writing in question had created a mortgage, that 
would not have deprived the assured of the “unconditional and sole 
ownership of the property conveyed.” See Manhattan Ins. Co. v. Weill, 
28 Grat. (69 Va.) 389, 26 Am. Rep. 364; Morotock Ins. Co. v. Rodefer, 
92 Va. 747, 24 S. E. 393, 53 Am. St. Rep. 846; Union Assur. Society v. 
Nalls, 101 Va. 613, 616, 44 S. E. 896, 99 Am. St. Rep. 923; 2 Cooley on 
Ins. 1378. 1379, 1383. 


The next question we have to pass on is this: 


[13] 8. Was there false swearing in the proof of loss as to the 
amount of goods on hand at the time of the fire? 


This question must be answered in the negative. 

The rule of law on this subject is well settled, and is to the effect 
that such false swearing, to forfeit an insurance policy, must consist 
in an oath to statements knowingly and willfully false, or recklessly 
made. Va. Fire & Marine Ins. v. Hogue, 106 Va. 369, 54 S. E. 8; North 
eg Ins. Co. v. Nidiffer, 112 Va. 591-596, 72 S. E. 130, Ann. Cas. 

. 464. 


The proof of loss was based on statements made out by Weiss, 
the expert accountant first employed by the assured. There were mis- 
takes therein, but, as shown by the evidence, as above indicated, they 
were honest mistakes, not mistatements of fact designedly made. 
They were honestly believed by the assured to be correct at the time 
the proof of loss was sent to the insurance company. 

The sole question remaining for our consideration is raised by the 
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cross-assignment of error of the insurance company, mentioned in the 
statement preceding this opinion, and that, in substance, is this: 

[14] 9. The cross-assignment of error mentioned in the statement 
preceding this opinion raises the question whether it was error in the 
trial court to refuse to allow counsel for the insurance company to call 
the attention of the jury to certain statements of witnesses for the in- 
surance company as to the quantity of goods shipped from Elizabeth City 
which counsel claimed were in conflict with the testimony for the as- 
sured as to such quantity, and to allow such counsel to comment on cer- 
tain alleged deficiences in the evidence of a witness for the assured 
which counsel claimed affected the quantity of such goods, on the 
ground that such counsel was restricted in any argument he might make, 
as to the amount of judgment to which the plaintiffs might be entitled, 
to the evidence for the plaintiffs and such evidence of the defendant com- 
pany as was not in conflict with the evidence for the plaintiffs. 

This assignment of error affects only the question of fact as to 
whether the quantity of goods in the store at the time of the fire and de- 
stroyed or damaged thereby was such that they aggregated as much as 
$80,000 in value, the full amount of all the insurance thereon, so as to 
entitle the plaintiff to recover the full amount of $2,500 covered by the 
insurance policy in suit. 

We have carefully examined all the evidence in the case on this sub- 
iect, and we deem it sufficient to say in this conection that it was such 
that the jury could have properly reached no other conclusion ttan that 
the preponderance of all the evidence in the case clearly established that 
there was such a quantity of goods in store at the time of the fire, which 
were destroyed or damaged thereby, that they aggregated the value of 
at least $80,000; and hence, if the action of the trial court under con- 
sideration was in error, it was harmless error. 

We so hold, without at this time passing on the interesting question 
ot whether, under our present practice, the demurrer to evidence rule 
applies to the consideration by the jury of the evidence on the issue of 
the quantum of recovery to which a demurrant may be entitled, subject 
to the opinion of the court on the demurrer, which issue is still to be de- 
cided by the trial jury notwithstanding the demurrer to evidence. 

But for the reasons aforesaid we are of opinion to reverse the judg- 
ment under review, and we will enter such judgment as in our opinion 
the trial court should have entered, namely: We will overrule the de- 
murrer to the evidence, and enter judgment for the assured, the plain- 
tiff in the trial court, in acordance with the verdict of the jury aforesaid, 
with interest and costs. 

Reversed. 


Burks, J. (dissenting). I prepared an elaborate dissenting opin- 
ion in this case; but have determined not to deliver it, as the dissent is 
on questions of, fact, and hence the opinion could be of little, if any 
value in the determination of future causes. I regret that I have been 
unable to deduce the same facts from the evidence as my Brethren. I 
have deemed it necessary to say this much in explanation of my dissent, 
as we do not, in the main, differ on the questions of law involved. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BIAS et AL. 
v. 
GLOBE & RUTGERS FIRE INS. CO. (No. 3825.)* 


1. INSURANCE—FORFEITURE PROVISION; REASONABLE- 

NESS. 

A covenant or stipulation in a policy of fire insurance that the en- 
tire policy shall be void in case the premises shall become vacant, and so 
remain longer than a certain period of time, is a reasonable and valid 
provision, and in case such insured premises are destroyed by fire while 
vacant, after having so remained for a longer time than allowed by the 
terms of the policy, the insured, in the absence of a waiver of such con- 
dition, will not be entitled to recover the indemnity provided in the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


2. INSURANCE—CONDITIONS; EVIDENCE OF WAIVER. 


The waiver by the insurer of one of the conditions or warrants in a 
policy of insurance is not evidence that another condition or warranty 
therein contained is also waived. Ordinarily a condition, stipulation, or 
watranty contained in a Policy of insurance applicable to the subject-mat- 
ter can only be waived in the manner provided in the policy, or by some 
act or conduct upon the part of the insurer, after being informed of the 
facts constituting a breach of the warranty or stipulation, from which it 
may reasonably be inferred that such insurer intends the policy to remain 
in force notwithstanding such breach. 


(For other cases, see Insurance, Dec. Dig. §§ 377[1], 665 [8].) 


3. INSURANCE—CONDITIONS; WAIVER OF CONDITION 
AGAINST VACANCY. 


Where a policy of fire insurance provides that the entire policy shall 
be void, unless otherwise provided by indorsement thereon or attached 
thereto, if the interest of the insured shall be other than that of uncon- 
ditional sole ownership, or if the property shall become vacant and un- 
occupied, and so remain for a period longer than 10 days, an indorsement 
attached to said policy, stating that the interest of the insured is that of 
fee simple in remainder, after a certain life estate therein mentioned, 
will not make inapplicable or waive the condition or warranty rendering 
the policy void in case the premises are vacant at the time of the fire, 
and had been so vacant for a longer period than that provided in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


Error to Circuit Court, Mingo County. 

Action by B. R. Bias, Trustee, against the Globe & Rutgers Fire In- 
surance Company. Judgment for defendant and plaintiff brings error. 
Affirmed. . 


*Decision rendered red November 18, 1919. 101 S. E. Rep. 247. Sylla- 
bus by the Court. 
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Wade H. Bronson and Wiles & Bias, all of Williamson, for plain- 
tiff in error. 

Goodykoontz & Scherr of Williamson, and Sexton & Roberts, of 
Bluefield for defendant in error. 


Ritz, J. On August 26, 1916 the defendant issued to the plaintiff 
a policy of fire insurance covering for one year a house in the city of 
Williamson, W. Va. and providing for indemnity in the sum of $1,500. 
The policy was issued on what is known as the New York standard 
form, and provides that the same shall be void, unless otherwise provid- 
ed by agrement indorsed thereon or attached thereto if the interest of 
the insured be other than unconditional sole ownership and further that 
the said policy shall be void if the building described becomes vacant or 
unoccupied, and so remains for 10 days. There are many other stipula- 
tions, conditions and warranties contained in the policy but these are the 
ones that are particularly involved in this litigation. The plaintiff 
owned the remainder in the property after the life estate of Sylvia Wol- 
ford and for the purpose of showing his real interest in it an indorse- 
ment was attached to the policy as follows: 


“This policy covers the fee-simple interest of B. R. Bias, trustee, in 
the remainder of the property insured after the life estate of Sylvania 
Wolford in, house and improvements on lot 7, block 13, Williamson 
West Virginia.” 


At the time the policy was issued, and at the time of the fire, the life 
tenant was living. The house was destroyed by fire on the 19th of May, 
1917. It had been vacant and unocupied from the 23rd of April preced- 
ing. It is agreed that neither the insured nor the insurer knew that the 
premises were vacant during this period. Because of the fact that the 
house was vacant and unoccupied at the time of the fire, and had been 
so vacant and unoccupied for more than 10 days, the insured refused to 
pay the indemnity provided in the policy, and this suit was brought for 
’ the purpose of recovering the same. 

{1,2] It is very uniformly held that a condition or stipulation in a 
policy of fire insurance, providing that the same shall be rendered void 
if the premises insured shall remain vacant and unoccupied for a speci- 
fic length of time, is a reaonable and binding condition, and should such 
premises be destroyed by fire while vacant and unoccupied, and after the 
same had so remained for a longer time than that provided in the pol- 
icy, the insurer will be discharged from paying the indemnity therein pro- 
vided. Joyce on Insurance, § 2229; 2 Cooley’s Briefs on the Law of In- 
surance, p. 1652 et seq.; 19 Cyc. 726; 14 R. C. L. title “Insurance,” § 281 
et seq. Indeed, it is not contended by the insured that this stipulation is 
not a reasonaable and binding one, but he insists that when the company 
placed the indorsement thereon, showing that he was the owner of the 
remainder after the life estate of Sylvania Wolford, it thereby had in- 
formation that he was not entitled to the possession of the property, and 
could not control the same, and, having this information, it waived the 
condition in the policy requiring the premises to be occupied. His con- 
tention is that when the insurer wrote the policy, with the knowledge 
that he was a remainderman, and did not have the right to the posses- 
gion of the property, it thereby waived the performance upon his part 
of all promissory warranties, which could only be performed by one 
having the possession, or the right to the possession, and because of the 
fact that only one having the possession, or the right to the possession, 
could control the occupancy of the premises, this condition avoiding 
the policy in case the same became vacant and unoccupied did not apply 
to the estate covered by this policy of insurance. 

Counsel in argument admit that they can find no authority on either 
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side of this proposition, and after a careful search we are likewise 
unable to find any case directing in point, or even any authority from 
which a reasonable analogy can be drawn. There are many cases 
which hold that, where one insures his property and assigns the policy 
to a mortgagee, the mortgagee will not be permitted to collect the in- 
demnity provided in the policy, unless the owner could have collected 
it in case there had been no assignment; but these cases furnish no 
authority for the proposition here, for the reason that the estate insured 
in that class of cases is that of the owner, and the mortgagee is simply 
the party appointed to receive the money in case of loss. There is 
another class of cases which arises under what is known as the “union 
mortgage clause.” This clause provides that the mortgagee, to whom 
the policy is assigned, is not to be affected by the defaults of any other 
party, and under such a provision it has been very uniformly held that 
the mortgagee could collect the insurance in a case in which the insured 
would be barred because of the breach of some condition on his part; but 
this right to recover is based upon the fact that by agreeing to that 
stipulation the insurer makes a new contract with the mortgagee agree- 
ing with him to pay the indemnity, even though the insured should be 
guilty of a breach of some of the conditions of the policy, and the right 
to recover in these cases is based upon this special agreement. It 
has also been held that, where a mortgagee insures his own interest in 
real estate as such, he may recover upon the policy of insurance, not- 
withstanding the property may have been treated in such manner by 
the owner as to avoid the insurance if it had been procured by him. 
For instance, it is held that, where a mortgagee insures his interest in 
real estate, the policy will not be avoided because the owner of the 
equity of redemption sells or incumbers his interest; but this throws no 
light upon the question we have here, for the reason that the convenant 
in the policy is not against alienation of any interest except that which 
is insured, and so long as the interest insured is not alienated or in- 
cumbered that condition of the policy is not broken. 


[3] Can it be said that by placing the indorsement upon the policy 
above referred to the insured in this case waived the condition in the 
policy relied upon to defeat recovery, or made that condition inapplicable 
to the estate insured? It must be borne in mind that there are many 
conditions and promissory warranties contained in this policy, and if it 
should be held that by indorsing the policy, so as to show the real in- 
terest of the insured, the company thereby made inapplicable to the estate 
insured the condition avoiding it in case of vacancy, it would also make 
inapplicable the convenants and conditions in regard to the use of the 
premises for various purposes, such as having infllammables stored 
therein, or being occupied by certain kinds of businesses, or convenants 
in regard to other conditions which are required to be kept, looking to 
greater safety from destruction by fire. None of these convenants 
would be applicable, if the plaintiff's contention is correct. It cannot 
be contended that the indorsement expressly waives the performance 
of any of these conditions. In construing this indorsement we must 
bear in mind that there is a condition in the policy rendering it absolutely 
null and void if the interest of the insured is other than unconditional 
sole ownership, so that without this indorsement upon the policy it 
would have been void from the beginning. The insurance company 
was willing to accept the risk even though the interest of the insured 
was only a remainder; but can it be said that the obligation was not 
upon the insured to perform and keep all of the other convenants con- 
tained in the contract? The policy contemplates that all of these con- 
ditions and stipulations shall be applicable unless otherwise provided 
by an indorsement attached to the policy, and it seems to us that it 
would be straining construction past the breaking point to say that 





148 Insurance Law Journal, Vol. 55, [Feb., 1920 


by waiving one condition and stipulation the insurer thereby waived 
every other one in any wise connected with the one waived by the in- 
dorsement. 

It is true the insured did not have the possession or the right to 
the possession of the premises, but that does not make the convenant 
inapplicable. It simply made the right of the insured to recover 
depend upon what a third party might do with his property, and there 
is no reason why a contract depending for its validity upon such a con- 
tingency should not be held as binding as any other. The insured 
may not have as absolute protection as though he were in possession 
of the premises himself, but he is offered the protection provided by 
the policy so long as the premises are used and occupied in the manner 
that such property is ordinarily used by the owners thereof. It is not 
very different from the case in which the insured has the premises leased, 
and some of his tenants, without his knowledge and against his com- 
mands, violate some of the promissory warranties contained in the policy 
of insurance. It is uniformly held in such cases that the insured can- 
not recover, even when such violation are entirely unknown to him. 
19 Cyc. 727 and authorities there cited. As we said in the case of Bond 
v. Insurance Co., 77 W. Va. 736-750, 88 S. E. 389, the fact that the 
insurer waived one condition or stipulation in the policy of insurance 
does not necessarily mean that he waived another. The company may 
be entirely willing that one convenant or warranty shall not be applicahle 
as between it and the insured; but it does not, by waiving the perform- 
ance of that condition or convenant upon the part of the insured, make 
inapplicable any other convenant or condition contained in the policy 
which would, in the absence of such waiver, apply to the subject-matter 
of the insurance. 

We are of opinion that the findings of the court below in favor of 
the defendant are correct, and the judgment rendered upon such findings 
will be affirmed. 


PITTSBURGH, C., C.:& ST. L. RY. CO. #2 az. v. HOME INS. :CO. 
OF NEW YORK. (No. 10118)* 


(Appellate Court of Indiana, Division No. 1.) 


5.. INSURANCE—PLEADING IN INSURER’S ACTION AGAINST 
RAILROAD FOR DESTRUCTION OF PROPERTY. 


In action by insurer against owner of property destroyed by a rail- 
road company and such company, an allegation that plaintiff was owner 
of or had insurable interest in property destroyed by fire at the time of 
the alleged damages thereto was unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Circuit Court, Cass County; John S. Lairy, Judge. 

Action by the Home Insurance Company of New York against the 
Pittsburgh, Cincinnati, Chicago & St. Louis Railway Company and an- 
other. Judgment for plaintiff. and defendants appeal. Affirmed 


G. E. Ross, of Logansport, for appellants. 
Long, Yarlott & Souder, of Logansport, for appellee. 


~ *Decision rendered, Dec. 10, 1919. 125 N. E. Rep. 427. 
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ALEXANDER BROS. v. HAWKEYE & DES MOINES INS. CO. 
(No. 32327.)* 


(Supreme Court of Iowa.) 


3. INSURANCE—COPY OF PREMIUM NOTE ATTACHED TO 
POLICY NOT A COMPLIANCE WITH STATUTE. 


A copy of premium not reconstructed from an application for in- 
surance which has no copy of such note is not the copy required by the 
statute to be attached to the policy if the insurer desires to base any 
rights on the note. 


(For other cases, see Insurance, Dec. Dig. § 134[1].) 


4. INSURANCE—BURDEN TO PLEAD AND PROVE OMISSION 
TO ATTACH COPY OF NOTE TO POLICY. 


Under Code, § 1741, if it comes properly before the court that a 
copy of the premium note given was not attached to the policy, the in- 
surer cannot avoid payment though he pleads and proves that the loss 
occurred at a time when both under statute and under contract the policy 
was in suspension for nonpayment of the premium note; but insured 
cannot get the benefit of failure to attach a copy where he has failed 
to plead such failure in avoidance, having failed to raise the issue. 


(For other cases, see Insurance, Dec. Dig. §§ 349[3], 645[1].) 


Appeal from District Court, Madison County; Lorin N. Hays, 
Judge. 

Suit on policy. Defense that same had become suspended for non- 
payment of premium note. Verdict directed for defendant.  Plain- 
tiff appeals. Affirmed. 


Robbins & Bonn, of Des Moines, for appellant. 
Read & Read. of Des Moines. for appellee. 


*Decision rendered, ‘Dec. 15, 1919. 175 N. W. Rep. 24. 


> 


THOMAS J. MULGREW CO. v. NATIONAL UNION FIRE INS. 
CO. (No. 32045.)* 


(Supreme Court of Iowa.) 


INSURANCE—EVIDENCE OF DESTRUCTION BY WINDSTORM. 
Evidence held to justify jury in finding that plaintiff’s building, 
insured against tornado, cyclone, or windstorm, was destroyed by a 
“windstorm,” as defined by the trial court in instructions. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Dubuque County; Robert Bonson, 
Judge. 

Action to recover on a cyclone, tornado, and high wind policy. 
Verdict and judgment for the plaintiff in the court below. Defendant 
appeals. Affirmed. 


George T. Lyon, of Dubuque. for appellant. 
Frantzen & Bonson, of Dubuque, for appellee. 


*Decision rendered. Dec. 19, 1919. 175 N. W. Rep. 50. 
Vol. LV—10. 
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DES MOINES MUT. HAIL & CYCLONE INS. ASS’N v. STEEN 


RT Al.™ 


(Supreme Court of North Dakota.) 


INSURANCE—INTEREST—INTEREST ON COMPANY'S _ DE- 

POSIT WITH STATE TREASURER. 

As a general rule, interest earned on a fund belongs to the owner 
of the fund. It is held that moneys deposited by a foreign mutual 
hail insurance company under section 4896 et seq., Comp. Laws, 1913, 
belongs to the insurance company making the deposit, and that all in- 
terest earned on the fund while on deposit with the state treasurer be- 
comes a part of the fund and belongs to the owner thereof. 


(For other cases, see Insurance, Dec. Dig. § 21; see Interest, Dec. 
Dig. § 1.) 


Grace, J. dissenting. 


Appeal from District Court, Burleigh County; W. L. Nuessle, 
Judge. 

Action by the Des Moines Mutual Hail & Cyclone Insurance As- 
sociation against John Steen, John Steen as Treasurer of the State of 
North Dakota, and the State of North Dakota. Judgment for plain- 
tiff, and Steen and the State of North Dakota appeal. Affirmed. 


Theodore Koffel, of Bismarck, for appellant Steen. 


William Langer, Atty. Gen., and Geo. K. Foster, Asst. Atty. Gen., 
for the State. 


Sullivan & Sullivan, of Mandan, for respondent. 





*Decision rendered, Sept. 18, 1919. 175 N. W. Rep. 195. Syllabus by 
the Court. 


SHUMAN v. MAIN, BEAVER & BLACK CREEK MUT. FIRE INS. 
INS. CO* 


(Supreme Court of Pennsylvania.) 


4. INSURANCE—REASONABLE TIME FOR ACCEPTING MIS- 
SING PREMIUM CHECK. 


Under a resolution of a fire insurance company agreeing to accept 
a missing assessment check in payment if received in a reasonable time, 
the time from March 13, 1918, to May 4, 1918, when the resolution was 
rescinded because the check had not been received, was a reasonable 
time. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


Appeal from Court of Common Pleas, Columbia County. 
Case stated by Samuel T. Shuman against the Main, Beaver & Black 
Creek Mutual Fire Insurance Company to determine liability on a policy 


of fire insurance. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


*Decision rendered, May 12, 1919. 108 Atl. Rep. 265. 
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Argued before Brown. C. J.. and Moschzisker, Frazer, Simpson, 
and Kephart, JJ. 


C. E. Kreisher and W. H. Rhawn, both of Catawissa, for appellant. 
Fred Ikeler and R. S. Hemingway, both of Bloomsburg, for appel- 
lee. 


WESTCHESTER FIRE INS. CO. v. ROAN (No. 9142.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—WAIVER OF WARRANTY CLAUSE AS TO 
OPERATION OF GIN. 


Clause of fire policy on cotton gin, whereby insured warranted under 
penalty of forfeiture that the property should be in active operation 
during the ginning season, held not waived by insurer because its solicit- 
ing agent was informed insured had not ginned any cotton during 
season preceding the policy year, while too little cotton was produced 
in the vicinity during the policy year to permit profitable operations. 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 


3. INSURANCE—SEVERANCE OF FIXTURES BY FIRE POLICY. 


By virtue of the agreement of a cotton gin owner embodied in his 
fire policy that each item of the insured property other than the build- 
ings should be considered as personalty, the machinery and other property 
must be treated as personal property, as respects the application of 
Vernon’s Sayle’s Ann. Civ. St. 1914, art. 4874a. as to breach of personal 
property policy; promissory warranties not contributing to the loss. 


(For other cases, see Insurance, Dec. Dig. § 304.) 


4, INSURANCE—BREACH OF WARRANTY NOT CONTRIBUT- 
ING TO LOSS. 


Under Vernon’s Sayles’ Ann. Civ. St. 1914, § 4874a, insured could 
recover from his fire insurer for destruction of his cotton gin, per- 
sonal property. in the absence of proof to show that his breach of 
warranty to operate the gin during the season brought about or con- 
tributed to its destruction. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


Error from District Court, Eagtland County; Joe Burkett, Judge. 

Suit by E. D. Roan against the Westchester Fire Insurance Com- 
pany. To review judgment for plaintiff, defendant brings error. Re- 
formed and affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 
J. R. Stubblefield, of Eastland, for defendant in error. 


*Decision rendered, June 28, 1919. Rehearing Denied Oct. 18, 1919 
215 S. W. Rep. 985. 
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WESTCHESTER FIRE INS. CO. v. BIGGS (No. 490.)* 
(Court of Civil Appeals of Texas. Beaumont.) 


1. INSURANCB—FAILURE TO INCLUDE IN INVENTORY 
WORTHLESS ITEMS. 


That insured in preparing an inventory of stock omitted old, un- 
salable stock held not to avoid the fire policy, which required the tak- 
ing of an inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. INSURANCE—FAILURE TO PRODUCE INVENTORY DID 
NOT DEFEAT POLICY. 


Where insured produced a memorandum of an inventory taken in 
July before the policies were issued, and a complete inventory taken 
in the following January, together with record of transactions oc- 
curring thereafter, held that the fact that the earlier inventory was 
burned, and so was not produced, would not defeat recovery, despite the 
requirements of the policy as to taking an inventory and keeping it in 
an iron safe. 


(For other cases, see Insurance, Dec. Dig. § 335[4].) 


5. INSURANCE—DESTRUCTION OF INVENTORY REMOVED 
FROM SAFE WITHOUT INSURED’S KNOWLEDGE. 


Where insured duly prepared an inventory and kept it in an iron 
safe, the fact that the inventory was removed from the safe shortly 
before the fire without the insured’s knowledge, by one of those from 
whom he acquired the business, and, having been left in a desk, was 
destroyed, held not to avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 335[4].) 


6. INSURANCE—FIRE INSURANCE; BREACH OF RECORD WAR- 
RANTY CLAUSE FOR JURY. 


In an action on a fire policy covering fixtures as well as a stock of 
goods, defendant’s motion for direction of verdict, on the ground that 
plaintiff failed to make proof of any loss on fixtures which would pre- 
clude him from recovery, since the evidence showed he breached the 
record warranty clause, held properly denied. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


7. ee OF INSURED’S BOOKS TO 
J 

In an action on a fire policy where it appeared that the inventory 
taken before the policy was written was destroyed through no fault 
of insured, held that the submission of books and other data produced 
by the insured was proper. 


(For other cases, see Insurance, Dec. Dig. § 660.) 


Error from District Court, Panola County; Daniel Walker, Judge. 
Action by J. I. Biggs against the Westchester Fire Insurance Com- 


pany. There was a judgment for plaintiff, and defendant brings error. 
Affirmed. 


*Decision rendered, Nov. 11, 1919. Rehearing Denied Dec. 3, 1919. 
216 S. W. Rep. 274. 
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Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 
W. D. Banks, of Shreveport, La., for defendant in error. 
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MARINE. 
UNITED STATES DISTRICT COURT. 


E. D. NortH CArRoLina. 


JOHN L. ROPER LUMBER CO. 
v. 


PORTSMOUTH FISHERIES CO.* 


2. INSURANCE—PERILS OF THE SEA WITHIN MARINE IN- 
SURANCE, 


Where a dredge which it was sought to tow from one point to an- 
other sank during the night,held, that the sinking was a result of the 
perils of the sea, and would be included in a marine policy. 


(For other cases, see Insurance, Dec. Dig. § 403.) 


In Admiralty. Libel by the John L. Roper Lumber Company against 
the Portsmouth Fisheries Company. Decree for libelant. 


Small. MacLean, Bragaw & Rodman, of Washington, N. C., for li- 
belant 


Guion & Guion, of New Bern, N. C., for respondent. 


Connor, D. J. On and prior to October 1, 1917, libellant owned a 
suction dredge, moored at its “mill dock” in Belhaven, N. C. 
Respondent, being engaged in the construction of a fish factory 
at Portsmouth, N. C., desired to rent a dredge of the character of that 
owned by libelant, and on October 17, 1917, wrote its superintendent 
as follows : 

“Portsmouth Fisheries Company, 


“Morehead City, N. C., Oct. 17, 1917 

“Mr. A. T. Gerrans, General Superintendent, New Bern, N. C— 
Dear Sir: We learn that you have a small suction dredge at Belhaven, 
N. C,, and if there is any way you can possibly let us have it for about 
two weeks’ work at Portsmouth, N. C., we will greatly appreciate it, 
and pay your charge for same. 

“We are just completing a fish factory at Portsmouth, and had en- 
gaged the dredge Croatan from the government, but at the last moment 
they required us to insure it for $30,000, and we are unable to get a 
company that would write it. We then bought machinery to equip 
us a small dredge of our own, and that machinery is now hung up in 
Philadelphia, and we cannot tell when the embargo will be lifted. We 
mention these facts to let you know the situation we are in, and if you 
can do anything to help us out we will be under many obligations to 
you 

“Very truly yours, Portsmouth Fisheries Co.. 
“W. M: Webb, Sec. & Treas.” 


This letter resulted in the following correspondence: 


“Oct. 19, 1917. File 27. 
“Portsmouth Fisheries Co.. Moorehead City, N. C—Dear Sirs: We 
have a small suction dredge at Belhaven that is not being used at the 
present time, but is contracted for on November 15th: 


*Decision rendered, September 24, 1919. 260 Fed. Rep- 1008. 
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“T do not know whether this machine would suit you or not. It 
would be necessary for you to go over to Belhaven and find out. In 
case it did suit you, our charges for renting the boat would be $25 per 
day from the day that she left Belhaven until the day that she was re- 
turned there by you. 

“The valuation of the boat would be $6,000; same would have to be 
insured, both fire and marine risk, in our favor, for this amount. The 
boat would have to be accepted and taken charge of by your towboat 
and returned in first-class condition, wear and tear excepted, and under 
no circumstances would our contract of November 15th have to be in- 
terfered with by our letting you have this boat, as you specified for two 
weeks. 

“Should it so happen that you should need it longer than you figure, 
you must be prepared to deliver same at Belhaven upon call. Should 
be glad to have you go and see the boat and advise further. 

“Yours very truly, A. T- Gerrans, 

“ATG/Aq. General Superintendent.” 


“Morehead City, N. C., Oct. 24, 1917 

“Mr. A. T. Gerrans, G. S.. New Bern, N. C—Dear Sir: Referring 
to yours of the 19th, we sent a man to Belhaven to look at the dredge, 
and we think it will do our work. This man returned last night, stat- 
ing that there was some talk of a sale of the dredge, and that you would 
advise us if we could proceed to comply with your demands, and arrange 
to tow the dredge to Portsmouth. We are anxious to get it right away, 
so we may be through by the 15th of November. 

“We do not believe that we can get insurance on the boat, but if we 
take it we will assume the rsponsibility to the amount of $6,000. How- 
ever, if you have any connection that will insure it, and you will place it, 
we will pay the premium. We presume that you can get term insurance, 
and in our case 30 days will more than cover the time it will be in our 
possession. 

“If we can get it, it is our intention to get a man at Ocracoke, who 
has handled this machine before, to operate it for us, and we are now 
waiting on your decision before we proceed further. 

“Hoping to have a favorable reply, we are, 

“Very truly yours, Portsmouth Fisheries Co., 
“ “W. M. Webb, Sec. & Treas.” 
“Telegram. 


“Norfolk, Va. Oct. 29, 1917, 10:15 A. M. 
“W. M. Webb, Sec., Portsmouth Fisheries Co., Morehead City, N. C. 
“You can send immediately for dredge at Belhaven. We understand 
your letter of twenty-fourth to be acceptance of all conditions stipulated 
in our letter of October nineteenth, and if insurance cannot be obtained 
your proposition of assumption of liability of six thousand dollars will be 
substituted. Your representative to deliver your order and to sign re- 
ceipt for boat being in satisfactory condition when taken. 
John L. Roper Lumber Co.” 


“Telegram” 
“Morehead City, N. C., Oct. 29, 1917. 
“John L. Roper Lumber Co., Norfolk, Va. 
“Telegram received. Will send for dredge to-morrow or next day. 
“Portsmouth Fisheries Co.” 
“Telegram” 
, “Norfolk, Va., Oct. 29, 1917, 10:20 A. M. 
“Mr. William Collins, Supt., Belhaven, N. C. 
“You can deliver an order Portsmouth Fisheries Company the dredge 
taking receipt specifying that the boat is accepted as being in satisfac- 
tory condition. Be sure and take such a receipt. A. T. Gerrans.” 
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“To whom It may Concern: 
“The bearer is authorized to receipt for dredge. 
“Yours, Portsmouth Fisheries Co.. 
“By W. M. Webb, S. & T 
“Morehead City, N. C. Oct. 29, 1917.” 


The “bearer” of Exhibit No. 7 was S. F. Piner, who delivered the 
order to Mr. Collins, the representative of libelant at Belhaven. He 
found the dredge at the “mill dock” of libelant’s mill at Belhaven, in 
water of four feet depth. She is described as follows: 


“Her hull was 20 feet width and 50 or 60 feet long; the boiler was 
set to the aft of the rear end; the engine that drives the pump was set to 
the left in the hold,as it was called,right on the platform,just behind this 
pump, to the right of her, was a double engine, and my recollection is 
had four drums; two drums presented the cable that handles the spuds 
on the side, and the other two drums represented the rising and lowering 
of the agitator. The end where the agitator: is,when it is in the water, the 
top of the deck is not over four to six inches above the water; the other 
end is, I suppose, two feet; it sits on an angle, and when it is pulled, 
it is pulled from the right end. There is a pump to keep the water out. 
When it is being towed, it is sheathed up about six feet high. * * * It is 
customary when she is being towed to keep steam on it; that was a rea- 
sonable precaution.” 


The siphon was directly connected with the boiler for the purpose 
of pumping water out of the hull; “all you have to do is to turn the 
valve and it sucks it up.” 

Piner examined the dredge and signed the receipt, as follows: 


“John L. Roper Lumber Company, 

Belhaven, N. C., Oct. 31, 1917. 
“Received of the John L. Roper Lumber Company the suction dredge 
Sandwich for account of the Portsmouth Fisheries Company on their 
contract with the Lumber Co. Said boat being accepted as being in a 

Satisfactory condition to us. Portsmouth Fisheries Co., 

Belhaven, N. C., Nov. 1, 1917. 

“S, F. Piner.” 


' This receipt was forwarded to libelant, inclosed in the following 
etter: 
“John L. Roper Lumber Company, 
eee N. C.,, Nov. 11, 1917. 
“Mr. A. T. Gerrans, G. S-, New Bern, C. —Dear Sir: I am in- 
closing herewith receipt from Portsmouth Fisheries Co., signed by S. F. 
Piner, for dredge Sandwich, which leaves here - A. 
“Yours truly, . M. Collins, Supt.” 


On November 1, 1917, Piner wired respondent: 


“Belhaven, N. C.. Nov. 1. 1917. 
“W. M. Webb, c/o Portsmouth Fisheries Co., Morehead City, N. C. 
“Boats arrived yesterday all right. Just got dredge in shape this 
morning. Leaving for Portsmouth today. . F. Piner.” 


Piner says that he could examine only the deck of the dredge; could 
not examine her hull in the water ; “had the engines fired up on the boil- 
er that part was satisfactory.” He says that something was said between 
Collins and himself regarding his inability to examine the hull. Collins 
denies this, and is corroborated in his denial. He was not present when 
the receipt was signed. He dictated it and left for other parts of libel- 
ants’ works. While it was difficult to go into the lower part of the dredge 
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to examine her hull, it was practicable to do so, and nothing was said or 
done by libelant’s representative to prevent Piner from doing so; nor was 
any statement made by any of said representatives to induce or suggest 
that Piner should not make a thorough examination of every part of the 
dredge. Piner says: 


“I had been engaged running by water all of my life, since I was ele- 
ven years old. I lived on a boat that length of time.” Had experience 
in towing but “no deep sea towing.” 


He was in the employment of respondent, engaged in fishing. The 
bottom of the water in which the dredge was moored was mud; the 
water was subject to wind tides. He says: 

“You can take any leaky boat, and put them on a mud bottom it will 
tighten them. Still it will have no lasting power to it, liable to drop out 
at any time, especially in moving the boat. Under tow it would have a 
tendency to hold the seams together. When it stopped, it would have a 
tendency to open the seams. The weather was clear and the water 
smooth; but little breeze. Piner towed the dredge with two crews on 
the tows. Capt. Foster on the head boat, and six or seven men on the 
fishing boat. Left Belhaven about 12 o’clock; made first stop at Judith’s 
Marsh, about 25 miles, about 7 o’clock at night. Dredge was not leak- 
ing then. Weather was fair, “but it looked doubtful about ‘taking the 
run across the sound with the tow; so we stopped there to wait until the 
moon rose, to see what the conditions were. There was no one on the 
dredge. 


Piner says: 


That he went on board the dredge just before night to put the light 
on her. “We were still towing then. The men came back and reported 
that the dredge was not leaking any, so I never bothered to go aboard 
any more; but sat up until about 12 o’clock, when I went and found 
the weather did’nt suit me to start across; so I decided to lay in there 
unti] morning.” 


The dredge was lying between two entrances to a harbor. When he 
went to bed the wind was about north, as near as he could judge; mod- 
erate then; not blowing any to hurt; no sea at all where we were lying. 
The dredge was in ten feet of water. The wind was “breezing” the next 
morning; at 8 o’clock blowing “right heavy.” The dredge had not leaked 
while being towed, nor when lights were put on; “at daybreak she was 
sunk” on bottom. Towed about four miles an hour. When Piner ex- 
amined the dredge at Belhaven, the tide was low. She was on bottom; 
about three feet water. He went over the dredge four or five times; 
was there two days. No one told him not to examine the hull. “They 
said it was in good condition.” Could have put her on the “stays.” 
Cannot tell anything about the hull from an examination of the inside. 
The reason I did not haul her out “was in a hurry, and these people said 
her bottom was all right.” In this he is not corroborated, and his state- 
ment is denied. The dredge is not used for navigable purposes; only 
towed; stays pretty much in one place. The steam was not up; no boats 
on her side. The Sound is one of the roughest pieces of water in the 
state; sometimes smooth; was on that day. The dredge evidently sprung 
a leak; while being towed; probably the action of the water washed the 
mud out of her seams. No other explanation is offered or suggested. 

The only negligence which can reasonably be charged to the repre- 
sentatives of respondent is their failure to keep up steam and have some 
on the dredge to pump the water out when it was found that she was 
leaking. It would seem that this should have been done. It is suggested 
that a boat should have been placed on each side of her. The other pre- 
cautions would have been more certain to prevent her from sinking. It 
is insisted by the respondent that, in offering to lease or rent the dredge, 
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libelant warranted that she was tight, staunch, and seaworthy; whereas 
it argues, in the absence of evidence of any other cause for sinking, she 
sank because her hull was in bad condition. There is evidence that the 
boat, moored in fresh water, would be “eaten into by some insects.” 


However, this may be, the libelant contends that by the terms of 
the contract, respondent was to “go over to Belhaven and find out 
whether the machine would suit them.” It sent a man to Belhaven for 
that purpose, and on October 24th wrote that it thought it would do its 
work, to which on October 29th libelant telegraphed: 

“You can send immediately for dredge at Belhaven. * * * Your 
representative to deliver your order and to sign receipt for boat being 
in satisfactory condition when taken.” 


This proposition was accepted by telegram. Libelant’s superinten- 
dent, wired its agent at Belhaven to deliver the dredge, “taking receipt 
specifying that the boat is accepted as being in a satisfactory condition. 
Be sure and take such a receipt.” Respondent’s agent, Piner, presented 
the order, and the dredge was turned over to him for examination. I am 
unable to find that libelant’s agent did or said anything which was cal- 
culated to restrict the examination or made any representation calculated 
to do so. Full opportunity was given Piner to make such examination 
as his duty to respondent required. There was no valid reason why he 
did not make a thorough examination of her hull. He acepted the dredge 
and executed a receipt therefor, as “being in satisfactory condition to us.” 
This closed the contract in respect to the condition of the dredge. The 
terms of the contract were plain, and libelant performed its obligation in 
strict accordance therewith. Whether she sank because of the defective 
condition of her hull, or by reason of the failure of respondent’s repre- 
sentatives to keep up steam and have a crew on her to operate the pumps 
to pump the water out, as it came in through the seams, opened by the 
action of the water while she was being towed, are not very material, 
because, under the terms of the contract, respondent assumed the liability 
for her safety as insurer. 

On October 19th, the general superindendent of libelant wrote 
respondent : 


“The valuation of the boat would be $6,000. Same would have to 
be insured, both fire and marine risk, in our favor for this amount. The 
boat would have to be accepted and taken charge of by your own boat 
and returned in first-class condition, wear and tear excepted.” 


Respondent answered October 24th: 


“We do not believe we can get insurance on the boat, but if we 
take it we will assume the responsibility to the amount of $6,000. How- 
ever, if you have any connection that will insure it and you will place it, 
we will pay the premium. We presume that you can get term insurance 
and in our case thirty days will more than cover the time it will be in 
our possession.” 


Libelant, on October 29th, wired respondent that it could send im- 
mediately for the dredge: 


“We understand your letter of twenty-fourth to be acceptance of all 
conditions stipulated in our letter of October nineteenth, and if insurance 
cannot be obtained your proposition of assumption of liability of six 
thousand dollars will be substituted.” 


Respondent on October 29th wired libelant: 
“Telegram received. Will send for dredge tomorrow or next day. 
[1-4] Libelant on November 2d made effort to get insurance on the 


dredge, but failed. The dredge was taken by Piner with the result here- 
inbefore set forth. By this contract respondent assumed the same liability 
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for damage to her or loss as an insurance company would have done if 
a policy had issued. The liability was that of a bailee, as insurer. A 
bailee’s common-law liability exempted him from loss arising from inevi- 
table accident. A bailee may, however, enlarge his legal responsibility 
by contract, express or fairly implied, and render himself liable for the 
loss or destruction of the goods committed to his care; the bailment or 
compensation to be received therefor being sufficient consideration there- 
for. Sturm v. Boker, 150 U. S. 312 (330), 14 Sup. Ct. 99, 105 (37 L. Ed. 
1093). The extent of the liability assumed by the terms of the contract 
is the same which an insurance company would have taken in a policy 
insuring the dredge against the perils of the sea, and it would seem 
that the stranding and sinking of the dredge was within the risks 
covered by a policy 

While, as argued by counsel for respondent, in such cases there is 
an implied warranty that the ship or dredge was seaworthy, in the 
sense of fitness to discharge the work or purposes for which she was 
constructed, the respondent by it contract assumed the duty of making 
its own examination of the dredge and accepting her upon its own judg- 
ment, and not relying upon any implied warranty. It said, in response 
to libelant’s terms that the dredge must be insured for $6,000, that it did 
not believe that it could get insurance, “but if we take it we will assume 
that responsibility to the amount of $6,000.” This proposition was 
accepted, and. after examination by the agent sent for that purpose, 
accepted. While the terms imposed are rigid, they are too plain to be 
misunderstood. There was no concealment or misrepresentation. It 
appears that libelant purchased her at a public sale by a receiver for 
$1,000 and put repairs and additions to the amount of $2,500 or $2,600 
upon her. This would be a fair measure of value, but for the uncontra- 
dicted evidence that, by reason of the increased cost of material incident 
to the war, she could not be replaced for less than $7,000 or $8,000. This, 
of course, is an estimate of libelant’s superintendent. 

I am of the opinion, upon the evidence, that $6,000 was a fair value 
to place upon it, and was so recognized by respondent. She was accepted 
and receipted for “as being in a satisfactory condition to us.” ‘While 
not necessary, to impose liability upon respondent for her loss, to find 
that its agents were negligent in handling the dredge, there is evidence 
that the reasonable precaution of having, during the towing and while 
tied up during the night, to have her steam up, with a crew ready to use 
her pumps when she was found to be leaking, the liability rests upon the 
contract by respondent, which expressly assumed the responsibility of in- 
surer. The extent of the liability is fixed by the parties at $6,000. There 
is no satisfactory evidence of the value of the pipe returned. 

A decree may be drawn for $6,000, with interest from the date of the 
libel, and cost. 
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ACCIDENT AND HEALTH. 


COURT OF APPEALS OF GEORGIA. 


Division No. 2. 


PACIFIC MUT. LIFE INS. CO. 


7). 


MELDRIM. (No. 10698.)* 


1. INSURANCE—SUFFICIENCY OF AMENDED PETITION IN 
ACTION ON ACCIDENT POLICY; EMBLOUS. 


The petition as amended set forth a cause of action, and the trial 
judge did not err in overruling the general demurrer 


(For other cases, see Internal Revenue, Dec. Dig. § 466.) 


(Additional Syllabus by Editorial Staff.) 
2. INSURANCE—“ACCIDENT” AND “ACCIDENTAL.” 


“Accident” and “accidental,” as used in policies covering accidental 
death or injury by accident or accidental means, are presumed to be em- 
ployed in their ordinary and popular sense as meaning happening by 
chance, unexpectedly taking place, not according to the usual course of 
things, an event occurring without the foresight or expectation of the 
person acted upon or affected by it. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident; Accidental.) 


3. INSURANCE—CONSTRUCTION OF POLICIES FAVORABLE 
TO INSURED 


Policies of insurance are to be construed most liberally in favor 
of the insured and most strongly against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Jenkins, P. J., dissenting. 


Error from Superior Court, Chatham County; P. W. Meldrim, 
Judge. 

Action by J. L. Meldrim against the Pacific Mutual Life Insurance 
Company. Demurrer to petition overruled, and defendant brings er- 
ror. Affirmed. 


Saussy & Saussy, of Savannah, for plaintiff in error. 
Osborne, Lawrence & Abrahams, of Savannah, for defendant in 
error 


SMITH, J. [1] This was a suit upon a policy of insurance which 
covered ‘ ‘bodily injury sustained during the term of this policy through 
accidental means * * * resulting directly, independently and exclu- 
sively of all other causes in death.” The material allegations of the 
petition are as follows: 


“Decision rendered Nov. 19, 1919. 101 S .E. Rep. 306. Syllabus by 
the Court. 
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“Deceased was attacked with appendicits December 9, 1916. He 
was operated upon, upon the same day. Deceased recovered from the 
disease of appendicits and the operation therefor at 6:30 p. m. December 
18th.” That “on the 20th day of December, 1916 plaintiff [the deceased] 
having a wound in his side caused by an operation for appendicitis from 
which he had fully recovered, an embolus from some accidental cause 
became attached to the wound, and said embolus, from accidental means, 
independently and exclusively of all other causes, was separated from 
said wound and was projected through veins of the body of deceased 
to his heart and killed him almost immediately. An embolus is an in- 
finitesimal particle of foreign matter. It may come from an infinites- 
imally small blood clot which hardens and accidentally escapes or resists 
antiseptics. Plaintiff [deceased] charges that an embolus lodged upon 
the surface of the wound, floating through the air lodged upon the 
wound. This embolus escaped or resisted the antiseptics. While 
lying in bed propped up on pillows deceased slipped off the pillows, 
and the head of deceased dropped suddenly off the pillows, and the 
jar of the body of the insured, incident to this fall, separated the em- 
bolus from its lodgment on the surface of the wound, and was taken 
up by the blood projected through the vein to the heart, and caused the 
death of the insured. Insured was a strong, muscular man. He was 
strong and in normal condition. The lodgment or formation of an 
embolus in a wound is a rare and unusual occurrence, is the result of 
a chance, and not to be expected. When an embolus becomes detached 
from a wound, it is a most rare and unusual occurrence for it to be 
taken up by the blood and projected through the veins to the heart. Such 
an occurrence is so rare as not to be reasonably anticipated.” 


It was further alleged that— 


“The disease of appendicitis, from which the insured was suffering, 
did not contribute to the death of the insured, and had no connection 
therewith, other than that the wound in his body for the purpose of 
amputating the appendix had not healed up, and it was upon the sur- 
face of the wound that the embolus lodged and formed, and from which 
it was projected into the heart.” 


The defendant filed a demurrer to the petition as amended, which 
was overruled, and it excepted. The determination of the case depends 
upon whether or not the facts quoted from the plaintiff’s petition make 
out a case of accident within the meaning of the accident policy sued 
upon, sufficient to withstand a general demurrer. 

Able counsel for the insurance company strongly contend that the 
insured’s death was not, under the allegation of the petition, brought 
about through “accidental means,” and that, even if the insured did 
suffer an accident, his death did not result “directly, independently and 
exclusively of all other causes of death,” but that his death was caused 
by the disease of appendicitis with which he was afflicted, and the means 
taken for his relief—the operation. To us the fact that the petition 
shows that the wound caused by the operation upon the insured had not 
completely healed, which may or may not have contributed to the death 
of the insured, would not necessarily render the petition subject to general 
demurrer, and this is true although it is stipulated in the contract of 
insurance that the insurer would only be liable when death was caused 
by accidental means resulting directly, independently, and exclusively 
of all other causes. The fact that the insured had suffered an attack 
of appendicitis, been operated upon, and the wound had not healed, and 
that his death might or might not have resulted therefrom independently 
and exclusively of the alleged accident, is immaterial, the true question 
in the case being whether or not he would have died at the time that 
he did die if it had not been for the accident alleged to have occurred; 
and, in view of the allegations continued in the petition this is a question 
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for determination by a jury. In other words, we think the circumstances 
alleged in the petition were sufficient to withstand a general demurrer, 
and the trial judge did not err in so holding. The question of proxi- 
mate cause is purely a jury question. Of course, had the petition showed 
conclusively that the facts alleged to be an accident were insufficient to 
bring them within the meaning of that term, it would have been subject 
to general demurrer, since the policy sued upon was an accident policy 
In this connection it will be recalled that the petition alleged that the 
insured, “while lying in bed propped up on pillows, slipped off the pil- 
ows, and the head of deceased dropped suddenly off the pillows, and 
the jar of the body of the insured, incident to this fall, separated the 
embolus from its lodgment on the surface of the wound, and was taken 
up by the blood and projected through the veins to the heart.” This 
allegation precludes us from saying as a matter of law that an accident 
was not alleged. 

[2] “The terms ‘accident’ and ‘accidental,’ as used in insurance 
policies covering accidental death, or injuries by accident or accidental 
means, are presumed to be employed in their ordinary and popular sense 
as meaning happening by chance; unexpectedly taking place; not ac- 
cording to the usual course of things; or not as expected; an event 
which takes place without the foresight of expectation of the person 
acted upon or affected by the event. * * * An event happening 
without any human agency, an event which under the circumstances, 
is unusual and not expected to the person to whom it happens.” | 
Corpus Juris, 425. See, also, Atlanta Accident Ass’n v. Alexander, 104 
Ga. 709, 30 S. E. 939, 42 L. R. A. 188, in which it was held that where 
a blacksmith, a hale and hearty man, in striking a slanting blow with a 
sledge hammer, suddenly felt a severe pain in the lower part of his 
abdomen which proved to be a rupture, producing hernia, his death was 
caused by accidental means. See, also, in this connection, the case of 
Fetter v. Fidelity Ins. Co., 174 Mo. 256, 76 S. W. 592, 61 L. R. A. 459, 
97 Am. St. Rep. 560. The Supreme Court and this court has, we think 
decided the principle controlling the case under consideration, since 
both courts have announced the doctrine, not only that the disease from 
which the insured suffered must have been a_ substantial contributing 
cause to the injury, but that liability is not defeated merely because thc 
existence of the disease aggravated or rendered more serious the con- 
sequences of the accident. See Thornton v. Travelers’ Ins. Co., 116 
Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 99, and Hall v. Gen. Accident 
Assur. Corp.. 16 Ga. App. 66. 74, 85 S. E. 600. In the Thornton Case, 
supra, Mr. Justice Cobb, speaking for the Supreme Court, says: 


“To illustrate: If a policy holder should have a serious and long 
continued illness, such as a fever of some nature, and while recovering 
therefrom, and in a condition ‘unable to resist successfully any serious 
shock, should receive a blow upon the head from falling plastering, 
from which death ultimately, though not immediately, resulted, the 
proximate cause of the death would be, not the fever, but the blow 
from the plastering, although death may not have resulted but for the 
debilitated condition of the injured person resulting from the fever. 
In such a case the immediate cause of the death was the blow on the 
head, though the consequences might be the result of the disease from 
which he suffered. In order to defeat a recovery under such a clause, 
* * * it must be shown that the disease was the substantial cause 
of the injury, and the mere fact that the disease may aggravate the 
consequences of the injury and make them more serious than they would 
have been otherwise does not bring the case within the exception stated 
in the policy.” 

While this is of course obiter dictum, we are satisfied it states a 
correct principle of law. In the Hall Case, supra, which was based 
upon the ruling made in the Thornton Case, supra, this court held: 


7 








A. & H.] Pacific Mut. Life Ins. Co. v. Meldrim 163 


“Where an old man, large and heavy, and suffering from an in- 
curable chronic affection of the kidneys, slipped and fell in a heap 
while endeavering to step down from a sidewalk into the street, with 
the apparent intention of crossing the street diagonally, and death re- 
sulted in a few days thereafter, * * * the insurer is not necessarily 
relieved from liability upon its contract because the death may only have 
been accelerated by the fall, nor is the insurer relieved even if the 
chronic malady from which the insured suffered may have contributed 
to cause his death; for, if the fall was the sole proximate cause of the 
death, it would be immaterial that the physical condition of the insured 
aggravated his injury or hastened his death.” 


{3] In conclusion the insurer contends that, even if the insured’s 
death was caused by accidental means, it did not result “directly, in- 
dependently and exclusively of all other causes in death.” It is a settled 
rule that policies of insurance are to be construed most liberally in 
favor of the insured and most strongly against insurer. Massachusetts 
Benefit Life Ass’n v. Robinson, 104 Ga. 256 (2), 277, 30 S. E. 918, 42 
L. R. A. 261. If the contention of the insurer in this particular is cor- 
rect, or if the contract in this case is given an absolute literal meaning, 
the clause “resulted directly, independently and exclusively of all other 
causes,” would mean nothing to the insured, with the result that the 
writing was no contract at all, for, as was said by Russel, C. J., in the 
Hall Case, supra: 


“To hold in any case that a contract which stipulated that the loss 
for death should be payable only when the loss results solely and ex- 
clusively from an injury, would be to hold that death must, in every 
case, be instantaneous and the immediate effect of the injury in question, 
for it is a matter of common knowledge that almost every human being 
has some weak spot in his organisms which might to a larger or smaller 
degree contribute to bring about death in a particular way in that 
particular case, although another person under the same circumstances 
might not have died. Except in the case of a human being who is in 
perfect health, or unless the death is instantaneous, death never super- 
venes when it cannot be said that there was perhaps more than one 
cause which contributed to the fatality. If a company which writes 
accident insurance insures one who is suffering from a number of maladies 
against loss of life solely and exclusively due to the accident, and an 
accident happens which perhaps would not have caused the death of a 
normally healthy person and yet which, by precipitating the baneful 
effects of the maladies, shortens the life of the person in queston by 
any appreciable length of time, no matter how short, the injury, as the 
underlying essential proximate cause, must at last be said to have 
produced the result which otherwise would not have happened at the 
time and place at which it occurred.” 


See, also, Driskell v. United States Health & Accident Ins. Co., 117 
Mo. App. 362, 93 S. W. 880. 

As suggested above, we are constrained to hold that the petition set 
out a cause of action, and the trial judge did not err in overruling the 
demurrer. 

Judgment affirmed. 

Stephens, J., concurs. 


Jenkins, P. J. (dissenting). The writer has been unable to satisfy 
himself that the conclusion reached by the majority of the court on the 
difficult question presented by this case is the correct one. If, under 
the statements contained in the petition, the proximate cause of the 
death can properly be taken to be the involuntary slipping by the in- 
sured from his pillow while lying in bed, then the mere fact that the 
dangerous open wound caused by the previous operation for appendicitis 
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might have accelerated or even contributed to the fatal “effect” of such 
an accident would not preclude a recovery. In the Hall Case, cited 
in the opinion, this court held that, where the death of the insured had 
resulted from a fall upon a street pavement, the mere fact that the de- 
cedent was already afflicted with an incurable malady, which would 
necessarily and within a short time have terminated his life, would not 
furnish a valid reason why the insuring company would not be liable for 
his death, when actually brought about by such accidental cause, even 
though the antecedent disease might not ouly have accelerated but even 
contributed to the death. The Supreme Court decided the Thornton Case, 
also cited in the opinion, on the same theory. The doctrine thus recog- 
nized both by the Supreme Court and by this court would seem to be 
that, under the terms of such an accident insurance policy, the mere fact 
that the “effect” of an accidental injury may have been aggravated or 
contributed to by the existence of an antecedent disease does not pre- 
clude a recovery when it appears that such effect, however else it may 
have been “influenced,” was nevertheless actually brought about by an ac- 
cident as its sole and proximate “cause.” In other words, the course of 
an event may be affected by superinducing agencies so as to alter the 
final actual result, without displacing as the real and moving cause the 
act or thing which put the incident into operation. 

The policy in the instant case insured the decedent against bodily 
injury sustained from accidental means, and such accidental means must 
constitute, in the sense already indicated, the direct, independent, and 
exclusive cause of death. Thus, if the slipping of the decedent from 
his pillow could be properly accounted an independent accident within 
the meaning of the policy, and the effect of the antecedent disease and 
the operation taken for its cure could be taken as merely aggravating the 
“effect” of such independent accidental injury, there would seem to be no 
reason why a recovery could not be had under the policy. But could 
this be true in a case where the accident is not independent of the disease, 
but where the alleged incident, in order to be treated as an accident at 
all, must be taken, and considered in connection with the disease as fur- 
nishing the sole, direct, and moving cause from which it must have orig- 
inated? Just as it would not do to say that an accident ceases to be 
the sole and exclusive cause of death within the meaning of the policy 
simply because the course of events set in operation by the accident may 
be subsequently influenced, and the final result contributed to, by superin- 
ducing agencies; just so it certainly would not do to say that, because the 
happening of the accident might itself have been influenced or contributed 
to by an antecedent disease, then and for that reason the accident can- 
not be accounted as independent within the meaning of the policy. How- 
ever, it is a different thing for the disease to aggravate or affect an 
independent injury caused by an accident, and it is also a different thing 
for the happening of an independent accident to be influenced or contri- 
buted to by an antecedent disease, from a case where the alleged incident 
amounts to nothing at all except in so far as it results from and relates 
to the disease. 

Under the pleadings in the case at bar, it would seem that, after all, 
the wound necessarily caused the death, for the reason that the wound 
furnished the sole and direct basis of the accident, since without the 
wound the mere slipping of the decedent from his pillow, even though 
involuntary, could not by any stretch of the imagination be accounted 
an accident at all within the meaning of the policy. If the policy had 
been written to insure in case of death from appendicitis, or an operation 
incident thereto, it surely could not possibly be said that the incident 
alleged as the accident in this case would amount to such an independent, 
intervening cause as would prevent a recovery in such a case as that; 
and, if this be true, it necessarily follows that the incident set forth is 
only such an occurrence as would ordinarily be likely to happen in the 
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natural course of events. To the writer it thus appears from all of 
the allegations of the petition that the real and proximate cause of the 
insured’s death must necessarily have been the dangerous open wound 
left by the operation for appendicitis, and that death resulted from such 
wound in the natural course of events without the intervention of any 
“independent accident” within the meaning of the policy; this being true 
for the reason that the disease could not be accounted as merely con- 
tributory to the effect of the accident, there being nothing whatever for 
it to contribute to—there being no accident, except as it is directly and 
solely dependent upon the disease to make it so. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH Circuit. 






AMERICAN GUARANTY CO. 
v. 
AMERICAN FIDELITY CO. (No. 3298.)* 











2. CUSTOMS AND USAGES—BINDING EFFECTIVE CUSTOM. 


Where defendant claimed that a contract of reinsurance was affected 
by custom, the custom must be clearly established, or shown to have been 
reasonable, definite, and uniform, before it will be presumed that the 
parties referred to it in making the contract. 


(For other cases, see Customs and Usages, Dec. Dig. § 3.) 


3. CUSTOMS AND USAGES—WILL NOT AVOID TERMS OF UN- 
AMBIGUOUS CONTRACT. 


Where plaintiff, who became surety on the bond of a bank conditioned 
to indemnify city against any loss of deposits, entered into a contract of 
reinsurance with defendant, notifying defendant that it was its purpose 
to reinsure as much of the risk as it could, defendant cannot defeat lia- 
bility on the ground that by custom and usage the primitive insurer 
might not reinsure all of the risk, as custom and usage cannot change or 
avoid terms of a clear, unambiguous contract. 


(For other cases, see Customs and Usages, Dec. Dig. § 17.) 


5. CUSTOMS AND USAGES—UNAMBIGUOUS REINSURANCE 

CONTRACTS. 

Where a clause of a reinsurance agreement between plaintiff, the 
primitive insurer, and defendant, the reinsurer, stated that any loss shall 
be payable by the reinsurer pro rata with the reinsured, that is to say, in 
the proportion which the amount of the reinsurance bears to the rein- 
sured’s total liability, parol evidence of custom and usage is inadmissible 
to show that the clause was an agreement by the reinsured to retain part 
of the risk; the clause being unambiguous. 


(For other cases, see Customs and Usages, Dec. Dig. § 15[1].) 




























In Error to the District Court of the United States for the Southern 
District of Ohio; John E. Sater, Judge. 

Action by the American Fidelity Company against the American 
Guaranty Company. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 









Smith W. Bennett, of Columbus,Ohio for plaintiff in error. 
H. B. Arnold, of Columbus, Ohio, for defendant in error. 








Before Knappen and Denison, Circuit Judges and McCall, District 
Judge. 


*Decision rendered, November 11, 1919. 
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McCatLL, D. J. In this case a jury was waived by proper stip- 
ulation and the case heard before the District Judge. Separate find- 
ings of the fact and conclusions of law were made by the District Court, 
and a judgment rendered against the defendant below, from which it pro- 
secutes error to this court. For convenience we shall refer to the Fidel- 
ity Company, defendant in error, as plaintiff, and to the Guaranty Com- 
pany, plaintiff in error, as defendant, as they appeared in the court below. 


These undisputed facts appear on the pleadings: In December, 1913, 
the plaintiff became surety on a bond in the sum of $75,000, running to 
and in favor of the city of Chicago,indemnifying that city against any loss 
sustained by it on account of any facts or defaults of the La Salle Street 
Trust & Savings Bank (hereafter called the bank) as a depository of the 
moneys of the city of Chicago, on and after January 1, 1914. On January 
10, 1914, plaintiff made and entered into a contract of reinsurance with 
the defendant covenanted and agreed to pay to the plaintiff not exceeding 
$25,000, or one-third of the total amount of the primitive bond, for which 
plaintiff might become liable or be compelled to pay on account of any 
default of the bank, and in addition defendant agreed to pay to plaintiff 
a pro rata portion of all expenses, costs, and counsel fees incurred by 
plaintiff, arising out of its obligation on the primitive bond. About June 
13, 1914, the bank became insolvent and went into the hands of a receiver. 
Demand was thereafter made by the city of Chicago on plaintiff for 
$75,000 on account of insolvency and default of the bank. Plaintiff noti- 
fied defendant of the failure of the bank and of the demand made by the 
city for the payment of the full amount of the primitive bond; at the re- 
quest of defendant, plaintiff refused to make the payment demanded, and 
thereafter suit was commenced by the city against plaintiff to recover the 
full amount of the bond, resulting in a judgment againt the plaintiff for 
$81,172.35, the full amount of the bond, including interest and court costs. 
In addition plaintiff incurred expenses in and about defending said action, 
amounting to $6,258.26. This judgment and these expenses were paid by 
plaintiff, and it made demand of the defendant for $29,146.87, which was 
one-third of the total amount paid by plaintiff by virtue of the original 
bond. Defendant refused payment, and this action was brought to re- 
cover it with interest. 


The defendant practically admits the material averments in the dec- 
laration, and pleads several special defenses, of which the following are 
relied on here. (1) The knowledge of Plaintiff of facts detrimental to 
the risk and its failure to disclose same to defendant, which as averred 
was a constructive fraud; (2) the plaintiff reinsured all the primitive risk, 
which was in violation of custom and usage, without advising defendant 
of its action in the premises; (3) failure of the city of Chicago to apply 
the proceeds of certain securities deposited by the bank with the city as 
security for the payment to the city of any deposits made by it in the bank 
to the payment pro tanto of the amount of the default. 

As has been seen, the District Court, after hearing and considering 
the pleadings, the evidence, and the law applicable to the case, found 
against the defendant, and entered judgment accordingly. The plaintiff 
in error assigned errors, and relies here on five of them, which we will 
state and dispose of in the order presented. 

[1] The first assignment is, in substance, that the District Court erred 
in not finding and decreeing that the plaintiff had knowledge of facts 
detrimental to the risk and failed to disclose them to the defendant, and 
was thus guilty of perpetrating a fraud on defendant by inducing it to 
contract a liability which it otherwise would not have done. In so far as 
this assignment questions the finding of facts, the judgment will not be 
disturbed, if, under the well-settled rules of this and federal appellate 
courts generally, there is any material evidence to sustain it. 
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The evidence plaintiff in error relied on to support this assignment 
relates to an oral communication between E. E. Bailey, of Chicago, and 
his nephew, B. B. Bailey, of Montpelier, Vt. vice president of the plain- 
tiff, to the previous action of the plaintiff in declining to reinsure certain 
risk on the La Salle Street Trust & Savings Bank which was offered to 
it by the New England Casualty Company, to the question of plain- 
tiff’s intention to reinsure the entire primitive risk, and to the contents 
of the form of reinsurance used in this case. Clearly there is direct 
and circumstantial evidence in the record relating to this matter, which 
was heard in open court by the District Judge, when and where he 
heard and saw the witnesses and thus had every opportunity to under- 
stand and weigh the evidence of each witness, that tends to support his 
finding. Judge Warrington, speaking for this court in The Elenore, 
217 Fed. 753, 133 C. C. A., 447, said: 

“Such opportunities always afford distinct advantages in determin- 
ing the value of testimony; and, unless there is a decided preponderance 
against a decree or judgment rendered under such circumstances, the rule 
in this court is not to disturb it. Monongahela River Consol. C. & 
C. Co. v. Schinnerer, 196 Fed. 375, 379, 117 C. C A. 193; In re Snod- 
grass. 209 Fed. 325, 326, 126 C. C. A. 251; Carey v. Donohue, 209 Fed. 
S28, 333, 126 C. C. A> 254.” 


Here, as in that case, the evidence does not warrant a departure 
from this rule. 

[2] Assignments 2 and 4 relate to questions of custom and usage 
in writing reinsurance, and they will be disposed of together. It is 
insisted that by custom and usage the primitive insurer may not re- 
insure all of a given risk, but must retain a part thereof, and the Dis- 
trict Court erred in not so holding. 

Here again we are confronted with a finding of the district judge, 
that the evidence does not establish the existence of custom or usage 
that the reinsured shall retain a part of the risk, and there is material 
evidence which, if believed warrants the finding. So if we assume 
that the law as to custom and usage is as contended for by plaintiff 
in error, it has no application in a case, as here, where the jury or the 
judge, when a jury is waived, finds the evidence fails to establish custom 
or usage. 

Custom or usage, to be binding, must be definite or certain, uniform, 
reasonable, and well known, and it must be established by clear and 
satisfactory evidence, so that it may be justly presumed that the par- 
ties had reference to it in making their contract. Bowling v. Harrison, 
6 How. 248, 12 L. Ed. 425; United States v. Buchmann, 8 How: 83, 
12 L. Ed. 997; Berry v. Cooper, 28 Ga. 543. 

[3] But, aside from all this, defendant was informed that it was 
the purpose of the plaintiff to reinsure as much of this particular risk 
as it could, which is another way of saying that it would reinsure all, 
if it could. With this information defendant made the contract of 
reinsurance in question, and it may not in such circumstances escape 
liability by virtue of custom or usage, even when proven, which tends 
to change or avoid the terms of a clear, definite, and unambiguous con- 
tract, made at arm’s length and with full knowledge of its contents. 

[4, 5] What is called a “retention clause” in insurance parlance does 
not appear in the contract of reinsurance under consideration, and it 
is insisted that the absence of this clause makes the insurance agree- 
ment unintelligible, and that the District Court erred in excluding 
certain testimony tending to show custom and usage, for the purpose 
of explaining paragraph 2 of the conditions contained in the reinsur- 
ance agreement. The paragraph reads as follows: 


“Any loss hereunder shall be payable by the reinsurer pro rata with 
the reinsured; that is to say, in the proportion which the amount of this 
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reinsurance bears to the amount of the reinsured’s total liability, and 
under the same conditions by the reinsurer as the reinsured shall pay.” 


We perceive no ambiguity or uncertainty here. The paragraph 
seems to be clear and certain. The meaning of the clause, “any loss 
hereunder shall be payable by the reinsurer,” the defendant, “pro rata 
with the reinsured,” the plaintiff, is made entirely clear by the follow- 
ing clause—“that is to say, in the same proportion which the amount 
of this reinsurance bears to the amount of the reinsured’s total liabil- 
ity.” The clause, “reinsured’s total liability,” refers to, and could not 
refer to anything other than the total amount of the primitive bond 
for which plaintiff was alone liable to the city. 

Except where the terms of a written contract are obscure, uncertain, 
or indefinite, oral evidence is not admissible to add to, change, or con- 
tradict them. Reid v. Diamond Plate Glass Co. (6) 85 “7 193, 29 
C. C. A. 110; Jenkins v. Preston (6) 186 Fed. 609, 108 C. A. 473; 
Hirsch v. Georgia Iron & Coal Co. (6) 169 Fed. 578, 95 C. rel A. 76; 
De Witt v. Berry, 134 U. S. 307. 10 Sup. Ct. 536, 33 L. Ed. 896. 

We have considered the remaining assignments and find them equal- 
ly without merit, and we deem further elaboration unnecessary. 
It results that the judgment must be affirmed, with costs. 


KANSAS CITY COURT OF APPEALS. 


Missouri 


RIEGER 
v. 


LONDON GUARANEE & ACCIDENT CO. OF LONDON, ENGLAND 
(No. 13118.)* 


2. INSURANCE—EMPLOYER’S LIABILITY; APPLICATION OF 
POLICY TO CLERK. 


Employer’s liability insurance policy, insuring against loss from lia- 
bility for damages on account of injuries suffered by any employee 
of insured at his place of business as the result of accident within the 
policy period through the prosecution of the business operations des- 
cribed, consisting of certain construction work carried on by the em- 
ployer himself, he'd to cover injuries to a female clerk, a regular employee 
of insured in his business, when she fell into an excavation in the base- 
ment made in the course of the construction work; “through” as used 
in the policy meaning on account or by reason of. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Through.) 


3: INSURANCE—EMPLOYERS’ LIABILITY; CONSTRUCTION OF 
POLICY IN FAVOR OF INSURED. 


If an employer's liability insurance policy is reasonably susceptible 
of two different meanings, as to whom and what it covers, thus being 


*Decision rendered, Nov. 10, 1919. 215 S. W. Rep. 920. 
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ambiguous, it should be construed so as to give effect to the contract, 
thus favoring insured, rather than to defeat it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—NECESSITY OF SPECIAL PLEADING OF NON- 
PAYMENT OF PREMIUM. 


In an action on an employer’s liability policy, nonpayment of a pre- 
mium is an affirmative defense, and must be specially pleaded. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


5. INSURANCE—EMPLOYER’S LIABILITY; WAIVER OF DE- 

FENSE OF NONPAYMENT OF PREMIUM. 

Employer’s liability insurer, under policy not covering loss from 
liability for injuries suffered by any employee unless his remuneration 
was included in the amount on which the premium was based, held to 
have waived the defense of nonpayment of premium by failing to raise 
it until after the time for demanding additional premiums an account of 
the injured employee’s wage had expired, and until the close of the 
employer’s case, in his action against it. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


6. INSURANCE—EMPLOYER’S LIABILITY; CONDUCT NOT IN- 
TERPRETATION OF POLICY. 


Conduct of holder of employer's liability policy held not to have 
constituted an interpretation of the policy as not covering the particu- 
lar employee or the particular accident. 


(For other cases, see Insurance, Dec. Dig. § 154.) 


8. INSURANCE—EMPLOYER’S LIABILITY; UNDERTAKING DE- 
FENSE OF EMPLOYEE’S ACTION AS ESTOPPEL TO DENY 
LIABILITY. 


Employer’s liability insurer, which after an accident to an employee 
claimed by insured to be covered by the policy, permitted its physician 
to take part in treating the employee, undertook to defend action, etc., 
held estopped to deny liability on any ground that the particular em- 
ployee was not covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


9. INSURANCE—EMPLOYER’S LIABILITY; STIPULATION NOT 
DEFEATING ESTOPPEL. 


Stipulation signed by holder of employer’s liability policy at a time 
when whatever rights he possessed against the insurer had already 
accrued, so that there was no consideration for the stipulation, held 
not to have prevented or defeated any liability of the insurer through 
estoppel to deny that the injured employee was coverel by the policy, 
particularly where the stipulation expressly provided insured waived 
none of his rights. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


10. INSURANCE—EMPLOYER’S LIABILITY; PAYMENTS NOT 

VOLUNTARY. 

Payments made by an employer to a severely injured employee 
covered by an employer’s liability policy to compromise and avoid the 
possibility of a much larger judgment against him were not voluntary, 
so as not to be recoverable by the employer from the insurer. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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11. INSURANCE—EMPLOYER’S LIABILITY; RIGHT OF IN- 
SURED TO COMPROMISE. 


Where an employer’s liability insurer had breached its contract by 
withdrawing from the injured employee’s suit, the insured employer 
had the right in good faith to make the best compromise he could with 
the injured employee, and was not bound to submit to an adverse judg- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


12. INSURANCE—EMPLOYER’S LIABILITY; INSURER’S RIGHT 
TO DEFEND CONDITIONED ON RECOGNITION OF LIA- 
BILITY. 


The holder of an employer’s liability policy had the right to insist 
that, if the insurer was not going to recognize its liability under the 
policy, it had no right to control the defense of the injured employee’s 
action, which right the insurer could claim only by virtue of the policy. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Circuit Court, Jackson County; Williard P. Hall, 
Judge. 

Action by Alexander Rieger against the London Guarantee & Ac- 
cident Company of London, England. From judgment for defendant, 
plaintiff appeals. Reversed and remanded. 


Samuel Epstein and J. C. Rosenberger, both of Kansas City for ap- 
pellant. 
Battle McCarle, of Kansas City, for respondent. 


TrimsBLe, J. An action upon a policy of employer's liability insur- 
ance. At the close of plaintiff’s case in chief, the court sustained 
demurrer to the evidence and directed a verdict for defendant. The 
plaintiff has appealed. 

In its policy, defendant agreed: (1) That it would indemnify 
plaintiff against loss from liability for bodily injuries to employees 
(to the limit of $5,000 for one person); (2) that it would pay all costs 
and expense attendant upon the investigation, adjustment, and settle- 
ment of claims arising out of such bodily injuries; (3) that if any claim 
was made on account of such injuries, or if any suit, even if groundless, 
should be brought against plaintiff to recover damages, defendant would 
thereafter, in the name and on behalf of the plaintiff, but ac its own 
cost and expense, either defend such claim or suit or settle the same 
as it might deem advisable; and (4) that it would pay all costs taxed 
against the plaintiff in any legal proceedings which by its policy defendant 
was bound to defend. 

The petition pleaded said policy and the above agreements, and 
then set up that on June 20. 1916, while said policy was in force (it 
being from February 23, to August 23, 1916), Louise Miller, a young 
lady employee in plaintiff's wholesale and retail business in the build- 
ing known as No. 1525-1527 Genesee street, Kansas City, Mo., was in- 
jured by falling into a pit which had been recently dug in the floor of 
the shipping room in the basement of defendant’s building preparatory 
to the installation therein of an elevator; that claim was made by her 
for damages on the ground that her injuries were caused by negligence 
in leaving the pit open, ungarded, and insufficiently lighted; that notice 
of the accident and claim were promptly given the defendant herein, 
and the latter took charge of the investigation and defense thereof; 
that afterward, on October 27, 1916, Miss Miller brought suit for $20,000 
based on the negligence charged as above stated, asserting that her 
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injuriés were serious and permanent; that plaintiff herein immediately 
forwarded to defendant the petition and summons in said suit, and the 
defendant, through its own attorneys, took charge of the defense in the 
name of the plaintiff and continued in charge thereof until the said 
suit came regularly on for trial on the 14th of May, 1917. when the 
defendant, in breach of its contract, denied it had issued any policy to 
plaintiff or was bound, by the policy it had issued, to defend said suit 
for plaintiff, or to settle same or to pay any adverse judgment, and refus- 
ed to further defend said suit or to compromise or pay anything for 
compromise of same, or pay in whole or in part any adverse judgment 
which might be rendered therein against the plaintiff herein, and denied 
all liability to indemnify the plaintiff under said policy on account of such 
claim or suit, and abandoned the further defense thereof; that, at the 
time of such abandonment and breach, the suit of Miss Miller was 
being called for trial by the court in which it was pending, the attorney 
for Miss Milller being present and demanding an immediate trial; 
that, by reason of the conduct of defendant and the said breach of the 
contract of indemnity, plaintiff was obliged to, and did, take over the 
defense of said Miller suit at his own cost and expense through his 
own attorneys employed for that purpose, who succeeded in getting a 
postponement of the trial of the said suit until May, 23, 1917, to and 
On which date it was peremptorily set for trial by the court; that on 
the 22d day of May, 1917, the plaintiff, after diligent investigation and 
inquiry, believing in good faith that the Miller suit could be successfully 
defended, and compelled by the fear that a trial would result in a judg- 
ment against him in a much larger amount, and upon the advice of his 
counsel and in the exercise of reasonable prudence, compromised ard 
settled it by paying Miss Miller $4,900 in cash and the costs of suit. 
For this and other items of expense incurred in investigating, defending, 
and adjusting said claim, the present suit is brought on the policy of 
employer's liability insurance as aforesaid. 

The answer, as it existed up until plaintiff closed his case, contained: 
(1) A general denial; (2) a plea that the accident to Miss Miller did not 
occur “through the prosecution by the plaintiff of any business 
operation described or embraced” in the policy issued to plaintiff; (3) 
a denial of prompt notice of the claim or of the suit of Miss Miller. 
When plaintiff's case was closed, defendant, over plaintiff’s objection, 
amended its answer by inserting the allegation that— 


“Defendant avers that any wages paid by plaintiff to Louise Miller 
under her employment in the performance of her duties in the employ 
of Alexander Rieger were not included in. the amount upon which pre- 
mium for such policy was paid by plaintiff, as required by the provisions 
of the policy, which was issued as stated in defendant’s answer herein.” 


A further amendment was also added, under the same cireum- 
gtances, which alleged that, if any moneys were paid out by plaintiff in 
compromise of the Miller suit or for expense, such payments were 
voluntary, were not authorized by defendant, and were without de- 
fendant’s written consent, which at no time was given. 

Plaintiff, in his reply, set up an estoppel against defendant, ard 
charged that, immediately after the happening of the accident to Miss 
Miller, the defendant by its adjuster and attorneys took charge of the 
case, made an investigation of the premises of. plaintiff, and inquired 
fully into the circumstances of the accident, into the status of Miss 
Milller, her duties, wages, and relationship to the business operations 
prosecuted by plaintiff ot No. 1525-1527 Genesee street, and all the sur- 
rounding circumstances, and, with full knowledge of such matters, con- 
tinued in charge of such investigation and defense without raising any 
question of its duty under said policy to protect and indemnify plain- 
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tiff, and without intimating to or informing the plaintiff that it had 
any intention of refusing to indemnify plaintiff; that, upon the filing 
of the Miller suit, the defendant took full charge of the defense of 
said suit and continued in full charge thereof until May 14, 1917, but 
that on May 9, 1917, defendant for the first time denied its liability 
under said policy, and for the first time raised any question of its liabili- 
ty to the plaintiff or of its duty to indemnify him, and thereafter on 
May 14, 1917, at the very hour the Miller suit was being called for 
trial, refused to further conduct said defense; that at no time prior to 
May 9, 1917, did defendant advise plaintiff that it was claiming to have 
any alleged defense to any action which might be brought on the policy, 
nor did it claim that Miss Miller, or said accident and injuries, were 
not covered by said policy, but on the contray at all times advised and 
assured plaintiff that it would fully protect and indemnify plaintiff 
against said accident, injuries, claim, and suit, or any judgment which 
might be rendered thereon; and that by said conduct defendant had 
deceived and misled plaintiff to his great prejudice, and was therefore 
estopped to deny that the policy covered the said employee, accident, 
or claim. 

[1] In sustaining the demurrer, the trial court did not put upon 
the record any reason for so doing; but it is manifest from the contest 
waged in the briefs that defendant’s main contention is that the policy 
did not cover an employee of the kind or class to which Miss Miller 
belonged, but that it covered only those engaged in doing carpentry, 
masonry, and other work plaintiff was having done in’ putting on a 
third story to the building and in installing an elevator therein. Plain- 
tiff introduced evidence tending to show that due and prompt notice 
was given defendant, so that no claim can be made that want of notice 
furnished any foundation for the sustaining of the demurrer; nor do 
we understand that any contention of that character is now relied upon. 
It is, of course, elementary that, in considering the propriety of the 
demurrer, we must accept as true all the evidence which is legally ad- 
missible and has been properly offered by plaintiff in support of his 
claim. So the fact that defendant now claims it did not receive any 
notice of the accident prior to July 24, 1916, is wholly without force or 
effect in deciding the question now before us. 


At the time in controversy, and for many years before that, the 
plaintiff, Alexander Rieger, was engaged in a wholesale and retail business 
under the firm name of J. Rieger & Co., which was simply a trade-name; 
he being the sole proprietor of the business. He was also the owner 
of the building located and having the street numbers as above set out. 
Plaintiff's business occupied the entire building, which although having 
several street numbers, was merely one building with archways through 
the partitions so as to make the building one complete whole. He had 
a large number of employees, consisting of clerical force, shipping 
clerks, porters, etc., which varied in number from 25 to 125 persons ac- 
cording to the dullness or activity of the trade. 

Shortly before the issuance of the policy sued on, plaintiff decided, 
for the better operation of his business to add a third story to the 
building; to construct an elevator shaft from the shipping room in 
the basement of No. 1527 to the third story; to install therein an electric 
elevator; and to make miscellaneous changes and repairs. The con- 
struction of this elevator required the digging of a pit about 3% feet 
deep in the floor of the basement of No. 1527. It was contemplated 
that this work should go on without interruption of plaintiff’s busi- 
ness; and the work was to be done, and was done, by plaintiff individually, 
without the intervention of any contractor, plaintiff himself buying 
all the necessary material, hiring and paying for the labor, and paying 
the cost of the work out of his own funds. Plaintiff had a man named 
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Cole, who was and had been a regular employee of plaintiff on salary 
engaged in doing work of this kind on plaintiff's real estate holdings, 
and the details of the work to be done on the building were under this 
man as foreman. It was contemplated that much of the work would 
be done, and in fact a good deal of it was done, by the persons al- 
ready in the employ of plaintiff in his business. 

Before commencing this work, and in contemplation of it, plaintiff 
took out two policies of liability insurance issued to him by the defendant 
through the agents who countersigned the policies and the agents who 
solicited the insurance, collected the first or minimum premium, and 
delivered the policies to the plaintiff. One policy covered injuries 
to “employees” and the other injuries to the “public,” or rather to 
persons who might be on the premises as members of the public in 
general, but who were not employees. 

In the policy sued on, the indemnity agreement is stated as follows: 

“The company hereby agrees to indemnify the assured herein 
named against loss from the liability imposed by law upon the assured 
for damages on account of bodily injuries, including death resulting at 
any time therefrom, suffered by any employee or employees of the 
assured, while at the places herein named, as the result of accidents 
occurring within the period herein stated through the prosecution of 
the business operations herein described.” 


The specific information as to who is the “assured,” and who are 
the “employees,” and what were “the business operations,” referred to 
in the above paragraph, is found in section 4 of the policy, called 
“Schedule of Statements.” A photographic copy of this portion of the 
policy was preserved in the abstract, which is difficult to reproduce in 
print, but it may be said that it consisted of a printed blank with “Items” 
numbered consecutively from 1 to 17, inclusive; the subject-matter 
of each item being set forth in print, with a blank thereafter for the 
insertion of the matter appropriate and applicable to the particular con- 
tract of insurance entered into. These blanks were filled in by de- 
fendant or its agents with a typewriter. Items 1, 2, and 3 were set 
forth as follows, the part in typewriting being shown in italics: 


“Item 1. Name of the Assured. A. Rieger. Address 1525-27 
GeneSee, Kansas City, Mo. Individual, copartnership, corporation or 
estate. Individual. 

“Item 2. The policy period shall be from. February 23, 1916 to 
August 23, 1916 at 12 o’clock noon, Standard time at assured’s address 
as to each of said dates. 

“Item 3. The company’s liability on account of an accident result- 
ing in bodily injuries or death to one person is limited to five thousand 
dollars ($5,000), and subject to that limit for each person, the company’s 
total liability on account of any one accident resulting in bodily in- 
juries or death to more than one person is limited to ten thousand 
dollars ($10,000).” 


Thus it appears from items 1 to 3, inclusive, that A. Rieger, who 
the evidence shows was Alexander Rieger, was the person insured; 
that he is described as an individual; that the policy period was to be 
from February 23, 1916, to August 23, 1916; and that the company’s 
liability on account of an accident to one person was limited to $5,000. 

In item 4. in the column on the left headed, “Places Where Work 
is to be Done,” there is written in typewriting “1525-27, Genesee St., 
Kansas City, Mo.” And in the column headed, “Nature of Opera- 
tions Insured,” appears the word “carpentry” on one line. Below 
that, on the next line and in the same column. is the word “Masonry,” 
and below that on the next line in the same colum are the words, “All 
other work at the above location to be covered by this policy; it being 
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agreed that wages expended for such work are to be adjusted in ac- 
cordance with this Company’s manual rates in effect at the time work 
is done.” On the same line with and following the word “carpentry,” 
but in the column to the right headed, “Estimated Wages and Other 
Remuneration for Policy Period,” appear the figures “$400,” with “$2.50” 
placed thereafter in the next column to the right headed, “Rate per 
$100 of Wages and Other Remuneration.” On the line with and 
following the word “Masonry,” but in the column headed, “Estimated 
Wages,” etc., and under the figures “$400,” above mentioned, appear the 
figures “$250,” with “$3.50” given as the “Rate per $100 of Wages. But 
after the words “All other work at the above location to be covered 
by this policy,” there is no designation of the amount of “estimated 
wages, etc., for the policy period,” nor of the “rate per $100 of wages,” 
etc. The only thing providing for that is the statement, made in con- 
nection with the “all other work,” etc., to wit, that it was “agreed that 
wages expended for such work are to be adjusted in accordance with 
this company’s manual rates in effect at the time the work is done.” 

Below this, but still forming a part of item 4, is the following: 

“It is understood and agreed that the policy is to include all persons 
in the service of the assured engaged in or connected with the operations 
herein described to whom remuneration of any nature is paid or allowed. 
including drivers, drivers’ helpers, loaders, material handlers. time- 
keepers, pay clerks, messengers, office force and all others. There are 
to be no exclusions except members of the firm, if the assured is a co- 
jartnership, the president, vice president, secretary and treasurer if the 
assured : a corporation, and those employes who are noted specifically 
in item 5.” 


The clause italicized above in italics in the policy, and “item 5,” to 
which italicized reference is thus made, follows item 4 immediately and 
is as follows: 

‘Ytem 5. Pursuant to the above declaration the following employes 
are exc'uded from the policy. No exceptions.” 


All of the language of item 5 is printed except the words, “No excep- 
tins,” which the company inserted with a typewriter. 

In item 4, as above set forth, is the stztement: “Amount payable 
at the beginning of policy period. See Clause E. $37.5).” Said clause E 
of the policy, thus referred to in item 4, dealt with the premiums to be 
paid. and provided that it was based on the entire ren:uneration earned 
by all employes, except those spec‘fically excluded, during the period of 
the policy. and, if at the end of the policy period the entire remuneration 
exceeced the estimated remuneration sect forth in the schedule, the as- 
sured should immediately pay the company the ididitional premium 
earned; if such remuneration was less than the sum set forth in the 
schecule, the company should return the unearned premium when ascer- 
tained; but the company should tetain not less thar. the minimum pre- 
mium stated in the schedule 

In clause G of the policy, it was provide that the company should 
be permitted to examine the books and records of the assured “at any 
time Guring the policy period, and within one year after its final expira- 
tin, so far as they relate to the :emureration eart:ed by assured’s em- 
ploves while the policy was in force,” and that “the rendering of any 
estimate or statement or the making of any previous settlement. shail 
not Lar the examination herein pro’ ded for, nor the company’s right to 
additiona: premiums.” 


The evidence in plaintiff’s behalf showed the following facts: 


On June 20, 1916, Miss Miller, while on her way to her desk on the 
second floor of plaintiff’s building and going through the shipping room 
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in the basement of 1527 Genesee street fell into the elevator pit, the 
construction of which was a part of the improvements which were the 
occasion of the taking out of the insurance and which was still in course 
of construction. Miss Miller was a part of plaintiff’s clerical force. 
Her duties were of a general elerical nature; she received and entered 
orders in the order book, made out labels and carried them to the ship- 
ping clerks in the shipping room, and her duties required her to be fre- 
quently back and forth between her office upstairs and the shippping room 
in the basement, where the improvements were in progress. As a part of. 
her general duties, Miss Miller carried telephone messages to Cole and 
other workers engaged in the construction work in relation to material 
and other matters in connection with said work. All of the clerical work 
incident to the auditing and payment of bills for labor and material in 
connection with this construction work was done in the general office on 
the second floor where Miss Miller and the other clerks had their desks 
and part of it was done by her. After she was hurt she was confined to 
her home and the hospital and never resumed her work. 


The next day after Miss Miller's fall, plaintiff gave notice verbally 
over the telephone to McClure, of McClure & Wilbur (who were defen- 
dant’s general agents at Kansas City and who countersigned the policy), 
and also telephoned Peterson of Peterson Bros.; who were defendant’s 
soliciting agents and who delivered the policy and collected the premium. 
The next day plaintiff mailed a report of the accident to Peterson Bros. 
Insurance Agency. McClure had instructed plaintiff in case of accident 
to call Dr. Carbaugh, defendant’s surgeon; and, pursuant to this instruc- 
tion, plaintiff, immediately after the accident, called Dr. Carbaugh, who 
visited the young lady on the same day she fell and continued to treat 
her. 

She had worked for plaintiff a long time, had relatives in the city, 
and was in a serious condition. In reply to the telephone conversation, 
McClure had stated to plaintiff they would look after the claim and give 
it the best attention. There was some delay in the defendant’s adjuster 
coming to investigate, and in the meantime defendant was paying the 
young lady her wages and also for a nurse. Consequently on July 24, 
1916, plaintiff wrote to Peterson Bros. Insurance Agency calling their 
attention to the fact that he had reported an accident under the policy 
and asking that it be given immediate attention. On July 26, 1916, he 
mailed to Peterson Bros. a letter inclosing a duplicate report of the ac- 
cident made out on one of defendant’s blank forms. To this, Peterson 
Bros. Insurance Agency on July 27th replied saying they had “referred 
this to the adjuster and the same will receive prompt attention.” 

A day or so thereafter, Barry, defendant’s adjuster, appeared at 
plaintiff's place of business, made an investigation into the accident, in- 
terviewed and took the statements of various employees of plaintiff, 
made sketches and diagrams of the room where the accident occurred, 
conferred and advised with the plaintiff, and with the latter’s chief 
clerk. 

In the meantime, the young lady’s condition was growing steadily 
worse, and plaintiff sent his personal physician to see her in consultation 
with defendant’s surgeon, Dr. Carbaugh. Plaintiff therefore complained 
to Barry, the adjuster, of the delay in looking after the case. Barry told 
him to keep on making payments to the girl and the company would 
protect him under its policy. From time to time plaintiff called up both 
McClure and Peterson about it, and they assured him they were looking 
after the case and were protecting him. Matters ran along thus for more 
than three months. No suggestion or intimation was given plaintiff in 
any way that the company was not liable under the policy, and defen- 
dant’s adjuster Barry was in charge of the case, and defendant’s surgeon 
was visiting and in charge of the injured girl. On September 30, 1916, 
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the adjuster, without making any explanation or giving any reason for 
so doing, or raising any question of its liability under the policy, wrote 
a letter to plaintiff inclosing a “non-waiver stipulation.” In the course 
of the letter it was stated that, “Before proceeding further in this 
matter, we require that these stipulations be signed,” and plaintiff was 
requested to execute and return same to be sent to the home office. 

The stipulation thus inclosed provided that— 


“Any action taken or heretofore taken by the said insurance com- 
pany in investigating and (or) attempting to adjust and (or) adjusting 
and (or) defending any claim and (or) litigation growing out of an 
accident to Miss Louise Miller on the 2lst day of June, 1916, on the 
premises known as 1525-27 Genesee street, Kansas City, Jackson county, 
Missouri, shall not be construed as a waiver of the said insurance com- 
pany’s right to deny liability under any policy or policies issued to the 
said A. Rieger, and in effect at the time said accident occurred, nor shall 
the execution of this agreement be construed a waiver of the assured’s 
rights under said policy or policies.” 


As plaintiff understood the company was in charge, and as he had 
been assured by the adjuster and McClure that the company would pro- 
tect him under the policy, and in view of the last clause of the above 
quotation from the stipulation, which provided that plaintiff was not 
waiving any rights, plaintiff signed the stipulation, and his son sent it to 
Barry. 

Barry by mail returned one copy of the stipulation duly signed by 
the company’s general manager at the home office. On October 27, 1916, 
Miss Miller brought her suit against plaintiff for $20,000, based on 
the grounds hereinbefore stated. Plaintiff immediately gave ‘he 
insurance company notice, and the latter, through its own attorneys, 
took charge of the defense and appeared and filed pleadings there- 
in on behalf of Mr Rieger, the defendant therein and the plaintiff 
herein. Said attorneys had no authority or employment to do so 
except from the insurance company. On November 8, 1916, Miss 
Miller began through her attorneys to take depositions, and at the taking 
of these the insurance company’s attorneys and also its adjuster, Barry, 
appeared and acted on behalf of Mr. Rieger and were in sole charge of 
the defense. On April 21, 1917, the insurance company’s attorneys, as- 
sisted by the adjuster Barry, took Miss Miller’s deposition. As her suit 
was for $20,000 and the inurance company’s liability was limited to only 
$5,600, Mr. Rieger was interested in the suit outside of and beyond the 
policy, and he therefore requested his own attorney to keep informed 
of the progress of the case and render the insurance company’s counsel 
all the assistance in his power. Plaintiff’s said attorney was not an at- 
torney of record in the case, did not have charge of it, and was present 
at the taking of some of the depositions but not all of them. The most 
important one, that of Miss Miller herself, was taken by the insurance 
company’s counsel acting in Mr. Rieger’s name, and the latter’s personal 
attorney was not present nor was he notifled to attend or advised that 
it was to be taken. 

Matters ran along thus until in May, 1917, when the Miller suit was 
set down for trial. During all of the time previous to this date, the in- 
surance company, through its attorneys, had been in full charge of the 
investigation and defense, and no intimation whatever had, thus far, 
been given to the plaintiff herein that the insurance company had any 
intention of denying its liability to protect and defend him against any 
adverse judgment to the extent of the policy limit of $5,000. 

By the terms of the policy the insurance company had the sole right 
to make settlement, on behalf of the assured, of any claim or suit. 

Negotiations were had between Miss Miller’s counsel and the in- 
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surance company, through its attorneys in charge of the suit, concerning 
a settlement. After the case had been set down for trial in May, 1917, 
the attorneys for the insurance company informed Mr. Rieger’s personal 
attorney of these negotiations, and told him that in their opinion the 
Miller case was a dangerous one, likely to result in a heavy judgment 
against Mr. Rieger, and that in their opinion the case could be settled 
within $5,000, but suggested that Mr. Rieger should make the settlement, 
or pay therefor, out of his own funds. 

Upon receiving this intimation, plaintiff herein, through his own at- 
torneys, sought an explanation for this attitude and had an interview 
with the attorneys for the insurance company and the adjuster, Mr. 
Barry. What transpired at this interview can only be gleaned from 
the correspondence that ensued imediately after, beginning on the same 
date, May, 1917. It is manifest that at said interview the attorneys for 
the insurance company mentioned the approaching trial, said it was a 
dangerous case, that a heavy judgment against Mr. Rieger was probable, 
that it could be settled within $5,000, and suggested that Mr. Rieger’s 
attorney act with them jointly in effecting a settlement; that thereupon 
plaintiff’s counsel in view of the facts, demanded that the insurance com- 
pany’s attitude be made plain, whereupon the company denied liability 
under the policy. 

Immediately upon the return of plaintiff's counsel from this inter- 
view, they wrote a letter, dated May 9, 1917, reciting among many others 
the above-mentioned things that had transpired at the interview, and 
saying that, in view of the insurance company’s attitude denying liability, 
Mr Rieger would not allow it to further defend the suit, “except upon 
condition that by so doing your client (the insurance company) recog- 
nizes its obligation to protect and defend Mr Rieger in accordance with 
the terms of the policies of liability insurance above mentioned.” The 
letter then requested that, if it was not agreeable to the company to 
proceed with the defense on this condition, the plaintiff be notified at 
once, and that failure to so advise would be understood as an election to 
continue in charge of the defense and protect Mr Rieger in accordance 
with the policy. The letter then proceeded: 


“Do not misunderstand Mr Rieger’s position. If your client is ready 
to recognize its duty and obligation under said policies to protect and in- 
demnify Mr. Rieger against this suit, as in the policies set forth, and to 
pay any adverse judgment within the limits of the policies which may be 
rendered in this suit, then Mr. Rieger is entirely willing that your client 
should continue in charge of the defense, and will co-operate with your 
client in every way in his power; otherwise, he insists that. your client 
retire from the case at once; thereby giving him an opportunity to pro- 
tect his own interests in his own way, through his own attorneys.” 


A copy of said letter was also sent by registered mail to the home 
office of the defendant at Chicago. 

Two days later, although the trial of the Miller suit was ouly five 
days off, the insurance company’s attorneys answered the above letter, 
and said answer shows that the things mentioned above as having trans- 
pired at the interview did take place, but the letter said: 


“We do not understand that Alexander Rieger is covered by the 
terms of the policies of insurance to which you refer; neither was 
prompt notice of the accident given, nor was an investigation made by 
the Insurance Company until long after the accident and after Mr. 
Rieger and the Rieger Investment Company had executed a stipulation 
that such investigation should be without prejudice. Neither is it a 
fact that up to this time our client, through its investigators and attor- 
neys, has had complete charge of the case. That is to say, we have al- 
ways recognized that Mr. Rieger did not have adequate or certain pro- 
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tection and, therefore, we have at all times conferred and acted in con- 
junction with Mr. Rieger's attorney, Mr. Eppstein, in every step taken 
in the case.” 


No definite stand was taken in the matter, however, for, in closing, 
the letter says. 


“As we told you during our interview of May 9th, we were not au- 
thorized to take any definite stand in this matter until after we had com- 
municated with the Chicago office of the insurance company. We should 
hear from them to-morow or Monday at the latest and will then advise 
you further.” 


On May 14, 1917, the day the case was regularly set for trial, the 
attorneys for the insurance company wrote plaintiff's attorneys saying 
they had received instructions from the company to withdraw from the 
case. Protest was at once made against this action; but, after sending 
the letter of the 14th, the insurance company’s attorneys, on the same 
day, sent a portion of the papers in the Miller suit, accompanied by a 
letter in which they said the carbon copies of the evidence taken by de- 
position were in Chicago; that they had wired for them and, when re- 
ceived, would turn them over also. They did so next day, May 15th. 

The court in the Miller case, owing to the condition presented by the 
aforesaid withdrawal of the attorneys, granted a postponement of the 
trial until May 23d, 

Plaintiff thereupon began preparation to defend the suit against him. 
Miss Miller was unable to walk, at least without crutches, and had lost 
the use of her left leg. She was in bed twitching nervously when seen, 
due to alleged injuries to her spine. Plaintiff investigated her previous 
physical history and found it to be good. He then had two physicians 
to examine her, who reported her in a “serious condition” and that it 
was “a dangerous case.” Plaintiff was advised by his attorneys, after 
a full investigation, that so far as his liability was concerned there 
would probably be a heavy judgment against him. Confronted thus 
with this situation, the plaintiff on May 22, 1917, compromised the suit 
and paid the $4,900 in settlement thereof as hereinbefore stated. Evi- 
dence was offered showing that he did so in good faith and in the 
reasonable fear that a judgment for damages in a much larger sum 
would result. He also offered evidence as to the expenses incurred in 
connection with the suit. 

[2] Defendant’s contention is that the policy did not cover the ac- 
cident to Miss Miller or any clerical employee of plaintiff, and that the 
terms of the policy excluded any other construction, under the rule of 
ejusdem generis. That rule is well settled, and we have no disposition to 
question it in any case to which it is properly applicable, and, no doubt, 
it is applicable even to contracts of insurance, under proper circum- 
stances. By applying the rule of ejusdem generis, defendant says the 
phrase “all other work must be interpreted to refer solely to the kind of 
work theretofore mentioned, and that therefore it meant only those em- 
ployees engaged in the carpentry, masonry, and work similar thereto 
in making the improvements to the building. If this portion of the 
policy were all there was concerning its scope and what it was to 
cover, there might be force in the contention. But it is only a very 
small portion thereof; and, in construing the policy to determine 
what is covered thereby. we do not think it permissible to take 
merely this one small segment, and, by the rule of ejusdem generis, 
confine the scope of the policy to the character of work specifically 
named. By section 1 of the policy the company agreed to insure plain- 
tiff against loss from liability for damages on account of bodily injuries 
“suffered by any employee or employees of the assured while at the 
places herein named, as the result of accident occurring within the 
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period herein stated through the prosecution of the business operations 
herein described.” 


In said “Item 4,” the same item wherein the company wrote the 
statement, “All other work at the above locations to be covered by this 
policy,” appears the further statement that— 


“It is understood and agreed that the policy is to include all persons 
in the service of the assured engaged in or connected with the operations 
herein described to whom remuneration of any nature is paid or al- 
lowed, * * * including messengers, office force and all others. There 
are to be no exclusions except members of the firm, if the assured is a 
co-partnership * * * and those employees who are noted specifically in 
item 5.” 


Said item 5, following immediately thereafter, read: 


“Pursuant to the above declaration, the following employees are ex- 
cluded from the policy: 





And in this blank, left for the purpose of inserting the exceptions, 
the company wrote the words, “No exceptions.” 

The policy is the company’s own contract. It prepared it and chose 
the words to express the meaning thereof. If it had desired to restrict 
the operations insured against solely to construction work, should it not 
have said so clearly in the policy? The company knew the assured had 
many employees engaged in work in and around the very place where 
the construction work was to be done. These employees, engaged in 
plaintiff’s mercantile business, where the improvements were being made, 
were open to almost as many dangers therefrom as were those speci- 
fically engaged thereon with hammer, saw or trowel. And the insurance 
company could reasonably know that it was the recognition of the 
danger the employees in general, arising out of the improvements to be 
made, that induced plaintiff to take out such insurance. To read the 
policy as a whole, or even to simply read all of those portions thereof 
which were inserted by the company to set forth the details of the par- 
ticular insurance which the policy as a whole was to effect, it would 
certainly appear to cover all of the assured’s employees, and would 
reasonably lead assured to think that it did. Under the circumstances, 
we do not think it permissible to defeat the insurance by extracting from 
the policy merely one small segment thereof and applying to that one 
portion of the rule of ejusdem generis. 


Moreover, it will be observed the policy does not state that, in order 
for an employee to be covered, he must be injured while engaged in or 
connected with the business operations described in the policy; but it is 
sufficient if such employee be injured through the prosecution of said 
business operations. One of the meanings of the word “through,” and 
the one applicable to the word as here used, is “on account or by reason 
of.” New Standard Dictionary. It would seem that Miss Miiller’s 
injury came within that description. And, on the question whether she 
was such an “employee” of the assured as brought her within the scope 
of the policy, the contract says it protects against liability for injuries 
to “any employee.” In another place it says, “all persons in the service 
of the assured engaged in or connected with the operations herein de- 
scribed including * * * messengers, clerical force and all others.” And 
in another place, left for the exclusion of employees from the coverage 
of the policy, it says there are “no exceptions.” It is true, the phrase 
“all persons in the service of the assured” is qualified by the words 
“engaged in or connected with the operations herein described”; but this 
qualification, appearing only in this one place, is itself enlarged by the 
words “including * * * messengers, clerical force and all others.” It is 
evidence that, not only was Miss Miller engaged in and connected with 
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plaintiff's business operations carried on in the building, but she, as 
clerk and messenger, actually participated in the improvement work. 
She did not have to actually use a hammer and saw or drive a nail in 
order to be connected therewith, but she could and did materially assist 
in and expedite the building operations by acting as messenger, conveying 
messages telephoned to the workmen relative to the matters necessary 
in the course of the work. She therefore came within the meaning of 
the term “employee” even as restricted in this one place, and even if the 
term used, namely, the “operations herein described” (which in all other 
places was termed “business operations”), be regarded as applying 
strictly to the construction work in the improvements, and not to all the 
business operations going on in the building. 

[3] However, if we should be wrong in this view, still the policy 
cannot be said to be so plain and unambiguous as to leave no doubt but 
that employees of Miss Miller’s class were not included. If it does not 
specifically and plainly include employees of her character and class, 
then the most that can be said is that the policy is at least ambiguous, 
susceptible of two different meanings. (And it would seem, in view of 
the conduct of defendant in first taking hold of and retaining the case 
without questioninng or denying its liability, that the construction defen- 
dant now places upon the policy is not readily apparent, else it would 
have discovered and stood upon it at once.) If the policy be ambig- 
uous, then under settled rules relative to the construction of insurance 
contracts, that construction must be adopted which is most favorable 
to the insured. In other words, if the policy be reasonably susceptible to 
two different meanings, then it should be so construed as to give effect 
to the contract rather than to defeat it. Fairbanks Canning Co. v. 
London Guarantee & Accident Co., 154 Mo. App. 321, 334, 133 S. W. 664. 
And this principle applies to policies of employer’s liability insurance in 
determining who and what they cover. London Guarantee & Accident 
Co. v. Ogelsby, 231 Pa. 186, 80 Atl. 57; Dives v. Fidelity & Casualty Co., 
206 Pa. 199, 55 Atl. 950; Cashman v. London Guarantee & Accident Co., 
187 Mass. 188, 72 N. E. 957; Fuller Bros., Box Co. v. Fidelity & Casualty 
Co., 94 Mo. App. 490, 68 S. W. 222; Fidelity & Casualty Co. v. Phoenix 
Mfg. Co., 100 Fed. 604. 40 C. C. A. 614; Hoven v. West Superior Iron 
Co., 93 Wis. 201, 67 N. W. 46, 32 L. R. A. 388; Fidelity & Casualty Co. 
v. Lone Oak Cotton Oil & Gin Co., 35 Tex. Civ. App. 260, 830 S. W 541. 


[4, 5] But clause D of the policy provided that it did not cover 
loss from liability for injuries suffered by “any person unless his re- 
muneration is included in the amount upon which the premium is based.” 
And defendant says that, as the remuneration paid Miss Miller was not 
included in the amount on which was based the premium paid by plain- 
tiff, therefore the policy did not cover her. Nonpayment of premium is 
an affirmative defense and must be specifically pleaded. If such policy 
provision was pleaded, it is to be found only in the words “as required 
by the provisions of the policy which was issued, as stated in defendant’s 
answer herein” contained in the amendment made to the answer after 
plaintiff’s case was closed. Passing the question of the sufficiency of this 
method of pleading the policy provision on which the defense raised in 
the amendment is based, we go direct to the merits of the defense. 

As heretofore disclosed in the statement of the case, the wages for 
the carpentry work were estimated to be $400 for the policy period of 
six months, and the rate of premium for that was $2.50 per hundred; 
the wages for masonry were estimated to be $250 at $3.50 per hundred. 
But, as heretofore stated, the wages paid for “all other work at the above 
locations” which was “to be covered by this policy” were not stated, nor 
was the rate fixed. The policy provided for a “minimum premium,” 
which in this case was $37.50. And in connection with the “other work,” 
the company wrote in the provision that it was “agreed that wages for 
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such work are to be adjusted in accordance with this company’s manual 
rates in effect at the time the work is done.” This left the premium to 
be paid for the work, whatever it was, to be subsequently determined. 
And clauses E and G of the policy, heretofore quoted, made provision 
for an audit of assured’s books by the company in order to ascertain the 
balance of premium due; and the last-named clause permitted the com- 
pany to “examine” assured’s books and records “at any time” during the 
policy period “and within one year after its final expiration,” and the 
rendering of any former statement, or the making of any previous 
settlement, should not bar the company’s right to examine the books or 
to demand the additional premiums. 

The evidence is that, some time after the accident to Miss Miller, 
and after the expiration of the first specified period of the policy, the 
company’s pay roll auditor came to plaintiff's place of business to audit 
his books in order to ascertain the amount of premium that, in addition 
to the “minimum premium,” was due; that plaintiff told his son to give 
the auditor free access to all the books and to afford him whatever in- 
formation he called for. This the son did. Neither plaintiff nor his son 
were asked to or did assist either at the investigation for or in the pre- 
paration of the auditor’s report, but the same was done by the auditor 
himself going through the books and making up a report which the 
auditor presented to the son to sign, and he, supposing everything was 
all right in view of what his father had told him, signed it and paid the 
premium based on such audit The auditor did not include in this report 
wages paid for any kind of work except carpenters, masonry, and plumb- 
ing. As the wages of the clerical force were not included, nor the wages 
of the other business employees, Miss Miller’s remuneration was not a 
part of the amount shown in this report; hence it was not in the amount 
on the basis of which the premium was calculated. The policy, by its 
original face terms, expired August 23, 1916, but was renewed for a 
further period of six months ending February 23, 1917, which was the 
time of its “final expiration,” and under the provision in clause G the 
company had a year from that time, or until February 23, 1918, within 
which to make such additional audit and to charge and collect such 
additional premium as might be due. The audit by the company was 
made in March, 1917, some time after the accident to Miss Miller. It 
was clearly known then that she, as a member of the office force, had 
been hurt and the manner thereof, and that the company was being held 
liable therefor. This suit on the policy was filed June 6, 1917; defen- 
dant filed its answer September 26, 1917, and certainly, when it did this, 
it knew all it knows now, and could have demanded additional premiums 
had it desired. But not until after the time for remand thereof had 
expired, and not until the close of plaintiff's case, was nonpayment of 
premiums raised. The point of non-payment of premium cannot be re- 
lied upon, as it was waived. 

[6] It is urged by defendant that plaintiff's conduct shows that he 
interpreted the contract as not covering Miss Miller or the accident, 
and that it was “not intended by the parties to be covered.” The failure 
to include Miss Miller's remuneration in the basis of the premium to be 
paid cannot be said to conclusively show such interpretation on plain- 
tiff's part, since, as shown, that was the company’s failure and not the 
insured’s. And since that failure occurred after the accident, such 
failure can as well be referred to the company’s desire not to have her 
wages included. With reference to the taking out of the policies with 
the defendant for periods only of six months, it may be observed that 
this is not even of moment, muth less conclusive, since the danger to 
employees in the building arising from the construction of the improve- 
ments, which was the danger insured against in defendant’s policies, 
would not last longer than the period deemed necessary to make such 
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improvements. The fact that insured, at the time he took out the in- 
surance herein, also had an employer’s liability policy in the Ocean Acci- 
dent & Guarantee Corporation covering his business employees, does not 
conclusively establish defendant's contention. That policy insured plain- 
tiff only against loss from liability for injuries to employees “while 
engaged in the trade, businesss or work described in said declarations.” 
And in paragraph 5 of the “Declarations,” thus referred to, the descrip- 
tion of the trade business or work covered by the policy and classifica- 
tions of risk was put down as “all operations and processes necessary 
and commonly incidental to the trade, business or work herein described 
as follows: All work usual and necessary to wholesale and retail liquor 
dealers,” etc. It is true, in paragraphs C and D of the Ocean policy 
additions and alterations to the building and the installation of addi- 
tional mechanical equipment were included, but these were declared to 
be applicable to “manufacturing risks only,” while, in another clause, it 
was provided that the policy should not cover injuries caused by or 
through the existence, maintenance, or use of an elevator, elevator shaft, 
or hoistway, etc. So that it is not unreasonable to infer that, on account 
of the inapplicability of this policy to the dangers incident to the improve- 
ments to be made, the plaintiff sought a short-term policy which he 
thought would cover his employees as to such dangers. For this reason, 
also, no conclusive inference as to what plaintiff intended to be covered 
can be drawn from the fact that nothing was said in the policy sued on 
about other liability insurance; that being left blank. Nor is the ques- 
tion here considered affected by the fact that when the accident happened 
the plaintiff, at the time of notifying the defendant, also, out of the 
abundance of caution, notified the Ocean Company. That company, un- 
like the defendant, immediately denied liability, and no claim was ever 
asserted by plaintiff against it. 


[7] In connection with what is here said concerning defendant's con- 
tention that the acts of plaintiff show that he interpreted the contract as 
not covering employees of Miss Miller’s class, and that such ‘was not 
intended by the parties (to the contract) to be covered,” it may be well 
to say that defendant at the trial, in cross-examination of plaintiff, went 
into this subject and endeavored to show that plaintiff did not consider 
that Miss Miller was covered by the policy when he took it out. Plain- 
tiff had attempted to show the conversation had with Peterson, the so- 
liciting agent, relative to what plaintiff desired the policy to cover; but, 
on objection, this was excluded. After the above cross-examination, and 
in view thereof, plaintiff offered to show the negotiations had with 
McCluer in company with Peterson at plaintiff's place of business, that 
they interrogated him fully as to the nature of the business, and what 
he wanted the policy to cover, that he told them what he was going to. 
do and wanted the insurance to cover all his employees whether actually 
engaged in construction work or in plaintiff’s business carried on in the 
building, and that McCluer told plaintiff the policy he would issue would 
grant the coverage plaintiff desired; also, that at the time the policy was 
taken out the same information and assurances were given by McCluer 
and Peterson together in one and the same conversation, and that they 
both told him they would cover him against everything and that all his 
employees would be covered; that thereupon he agreed to take the pol- 
icy, and it was prepared entirely by the company through its agents 
McCluer & Wilbur, and assured accepted it thinking the policy con- 
formed to that understanding. The offer was rejected. We think that 
the evidence was competent under the circumstances. Fuller Bros., ete., 
= Co. v. Fidelity & Casualty Co., 94 Mo. App. 490, 494, 497, 68 S. W. 

[8] Returning, however, to the question concerning the propriety of 
the demurrer, it would seem that, aside from what has been said, the 
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demurrer should not have been sustained because of the showing made 
with reference to the estoppel pleaded. The facts relied upon to consti- 
tute such plea have already been fully set forth, and it is unnecessary to 
repeat them here. Certainly, if true, they constitute sufficient ground for 
estoppel. Fairbanks Canning Co. v. London Guarantee & Accident Co., 
154 Mo. App. 327, 133 S. W. 664; Compton Laundry Co. v. General Acci- 
dent Assurance Co., 195 Mo. App. 313, 332, 190 S. W. 382; Royle Mining 
Co. v. Fidelity & Casualty Co., 126 Mo. App. 104, 103 S. W. 1098; Royle 
Mining Co. v. Fidelity & Casualty Co.,161 Mo. App. 185, 142 S. W. 438; 
Myton v. Fidelity & Casualty Co., 117 Mo. App. 442, 92 S. W. 1149. 


[9] But it is contended that the stipulation plaintiff signed prevented 
tor defeats all estoppel. We do not entertain that view. At the time it 
was signed, the plaintiff had theretofore been assured that the company 
would take care of the case, and the company had taken hold thereof, 
thereby evincing a recognition of its duty to do so. Not the slightest 
intimation had been given plaintiff that there was any question of the 
defendant’s liability under the policy. Nor was any such intimation or 
explanation given at the time the stipulation was sent to plaintiff, nor 
even after it was obtained until long afterward as hereinbefore stated. 
There was no controversy or dispute existing between plaintiff and de- 
fendant at the time the stipulation was signed. Whatever rights he 
possesssed had already accrued. There was therefore no consideration 
for the stipulation, the principle being the same as in a contract of com- 
promise or release. Goodson v. National Masonic Aid Ass’n, 91 Mo. 
App. 339. See, also, the application of this principle in the case of 
Royle Mining Co. v. Fidelity & Casualty Co., 161 Mo. App. 185, 200, 142 
S. W. 438. Another thing, the stipulation expressly provided that plain- 
tiff in signing it waived none of his rights. These, including the right to 
claim estoppel, had already accrued as heretofore stated, and consequent- 
ly the stipulation amounted to nothing. Besides, the whole conduct of 
defendant was inconsistent with the idea of a waiver. It is not permis- 
sible for a party to avoid the effect of that which it has done and is still 
doing, by asserting that such is not being done. Erwin v. Springfield 
Fire & Marine Ins. Co., 24 Mo. App. 145, 153; Phillips v. Protective Ins. 
Co., 14 Mo. 220, 236. 

(10-12] Nor did plaintiff force defendant from the further defense 
of the Miller suit, and thereby disable the plaintiff to claim against it the 
payments made in settlement of the Miller suit. The answer pleaded 
that such payments were voluntary. The facts show that they clearly 
were not. Besides, the company had breached its contract, and, under 
these circumstances, the insured had the right to, in good faith, make the 
best compromise he could and is not bound to submit to an adverse judg- 
ment. St. Louis Dressed Beef, etc., Co. v. Maryland Casualty Co., 201 
U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712; Compton Laundry Co. v. Gen- 
eral Accident Ins. Co., 195 Mo. App. 313, 322, 190 S. W. 382; Murch 
Bros. Co. v. Fidelity & Casualty Co., 190 Mo. App. 490, 176 S. W. 399; 
Kansas City, etc, R. Co. v. Southern Ry. News Co., 151 Mo. 373, 390, 
52 S. W. 205, 45 L. R. A. 380, 74 Am. St. Rep. 545. In addition to this. 
the evidence does not show that defendant was forced out of the defense. 
It had been allowed to take charge, and had continued therein. under 
the idea that it was doing so in recognition of its liability under the 
policy. It was only for that reason the plaintiff surrendered his right 
to control his defense in his own way and through his attorneys. This 
is an important right; one that plaintiff could not be expected to sur- 
render to the insurance company if there was no liability upon it in- 
volved in the outcome of the suit defended. in order to spur them on to 
do their best. The plaintiff had the right to insist that, if the company 
was not going to recognize its liability under the policy, it had no right 
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to control his defense, which right they could claim only by virtue of 
that policy. 

Being of the opinion that the defendant was not entitled to have its 
demurrer to plaintiff’s evidence sustained, the judgment is reversed, and 
the cause remanded. 

All concur. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


LYNCH 


a 


COMMERCIAL CASUALTY INS. CO. (No. 19.)* 


1. INSURANCE—CONSTRUCTION OF EXCEPTION IN ACCI- 
DENT POLICY. 


Where a provision in a policy of accident insurance contains an 
exception from liability. where the injury is caused by any person em- 
ployed under the age of 16 years. and in the case at bar it appeared that 
the jury was the proximate result of the absence of a boy of 14 years 
from the elevator, which was in his charge. held, that the case was with- 
in the exception contained in the policy, and defendant was not liable 
thereon for injuries sustained by one who fell into the unprotected open- 
ing, caused by the ascending of the elevator while the boy was absent. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Supreme Court. 

Action by Rachel A. Lynch, executrix, etc., against the Commercial 
Casualty Insurance Company. Judgment for plaintiff was reversed by 
the Supreme Court, and plaintiff appeals. Judgment of Supreme Court 
reversed. 


Coult & Smith, of Newark, for appellant. 
William E. Holmwood. of Newark. for appellee. 


Minturn, J. The defendant company issued a policy of insurance 
to plaintiff’s testatrix, insuring her against damage arising from bodily 
injuries received by any person while upon the premises 306-308 Market 
street, in Newark. One Joseph M. Haberbush sustained such injuries, 
and recovered judgment therefor, in the Newark district court, the 
amount of which judgment was paid by plaintiff. This suit instituted 
to recover reimbursement for the liability thus established and the judg- 
ment so paid. 

The issue presented is based upon certain exceptions contained in 
the policy of insurance, which, after the usual covenants providing for 
such payments, excepts from the obligation the following: 

Except claims arising by reason of: (1) Injuries or death caused by 
any person employed in violation of law while in charge of or operating 
any elevator, or by any person so employed under the age of i6 years 
where no age limit is fixed by law for elevator attendants, ot by a any 


ie Decision rendered, Nov. 17, 1919. 108 Atl. Rep. 188. Syllabus by the 
ourt. 





186 Insurance Law Journal, Vol. 55, [Feb., 1920 


person otherwise employed in violation of law as to age or under the 
age of 14 years where there is no legal restriction as to age of employ- 
ment.” 


It was established on the trial that the accident to Haberbush arose 
out of the negligence of a boy of 14 years of age, who, while in charge 
of the elevator in the building, left it unattended, on the first door, and 
during his absence some one upon an upper floor pulled the rope, causing 
the elevator to ascend, thus leaving the opening on the first ficor un- 
guarded, into which Haberbush fell and was injured. 

The district court rendered judgment for the plaintiff, and the 
Supreme Court reversed, upon the ground that the case presented was 
clearly within the age limitation prescribed in the policy. 

[1] We think this conclusion of the Supreme Court was correct, for 
the reasons stated in the opinion of that court. We agree that the prox- 
imate cause of the accident was the absence of the boy from his post of 
duty. The pulling of the elevator rope by another simply presented the 
condition which made the accident possible, and which would have been 
prevented, if the boy had been attending to his duty. The immediate 
and proximate cause of the damage, therefore, was the absence of the 
boy from the unprotected opening thus created, and into which Haber- 
bush fell. 

[2] Where, as in the case at bar, the language of a covenant is un- 
ambiguous, clear, and specific, the rule is similar to that adopted in the 
construction and interpretation of statutes, that no room is left either 
for interpretation or construction. Thorley v. United States, 113 U. S. 
310, 5 Sup. Ct. 491, 28 L. Ed. 999; Lake Co. v. Rollins, 150 U. S. 
662, 9 Sup. Ct. 651, 32 L. Ed. 1060; Gilllard v. Manufacturers’ Co , 
107 Ati. 448. 

[3] The judgment of the Supreme Court, however, in ordering a 
reversal, further directs that judgment be entered for the defendant 
This manifestly was an inadvertence, since the legal effect of the rever- 
sal was to require the issuance of a venire de novo in the court below. 

For this reason, the judgment of the Supreme Court will be re- 
versed. 





Federal Life Ins. Co. v. Barnett. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


FEDERAL LIFE INS. CO. 
v. 
BARNETT. (No. 10001.)* 


1. INSURANCE—POLICY HOLDER OR BENEFICIARY MAY 

MAINTAIN ACTION ON RE-INSURANCE CONTRACT. 

A re-insurance contract between defendant and the insurer of the 
life of plaintiff’s intestate, entered into under Burns’ Ann. St. 1914, § 4739, 
and made for the benefit of the policy holders of the latter company, 
after the death of a policy holder entitles his beneficiary to maintain 
an action on such reinsurance contract. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


2. INSURANCE—COMPLAINT AGAINST REINSURER MUST AL- 
LEGE REINSURANCE CONTRACT. 


In a beneficiary’s action on a life policy against reinsurer, in the 
absence of a reinsurance policy, the complaint must directly allege that 
the contract of reinsurance was oral or written. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


3. INSURANCE—PARTY ORIGINALLY INSURED MAY MAIN- 

TAIN DIRECT ACTION AGAINST REINSURER. 

Though general reinsurer’s liability is solely to treinsured, re- 
insurer is competent to make a contract to insure directly to the bene- 
fit of the party originally insured, and in jurisdictions permitting a third 
party to maintain an action on the contracts for his benefit, he may 
recover from the reinsurer directly. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


4. INSURANCE—ALLEGATION OF PERFORMANCE OF CONDI- 
TIONS INSUFFICIENT ALLEGATION OF PROOF OF DEATH: 
Where a life policy provided that failure to furnish proof of death 

within one year after death should bar recovery thereon, insurer’s liability 

did not attach ipso facto upon insured’s death, but depended on the furnish- 

ing of such proof, and an allegation that insured performed all the condi- 

tions required by the policy falls short of alleging performance of such 
condition. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


5. INSURANCE—ALLEGATIONS EXCUSING PROOF OF DEATH 
TO ORIGINAL INSURER INSUFFICIENT, IN ABSENCE OF 
REINSURANCE CONTRACT. 

In an action on a life insurance policy against a reinsurer, a contention 
that the complaint states facts excusing plaintiff from presenting proof 
of death to original insurer, as required by the policy, is without applica- 
bility, where the reinsurance contract is not made a part of the complaint. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


*Decision rendered Dec. 17, 1919. 125 N. E. Rep. 522, 
Vol. LV—13. 
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6. INSURANCE—AGREEMENT REQUIRING FURNISHING OF 
PROOF OF INSURED’S DEATH IS VALID. 
The parties to a life insurance contract could agree that “the company 
must be furnished at its office in the city of Indianapolis with proof of 
death,” and that failure to do so would conclusively bar recovery on policy. 


(For other cases, see Insurance, Dec. Dig. § 536.) 


7. INSURANCE—POLICY CONSTRUED AGAINST INSURER; 
PROOF OF DEATH AS REQUIRED BY CONTRACT MUST 
BE MADE. 

Where contracts of insurance are of doubtful meaning, or open to two 
constructions, they are to be construed against the insurance company; 
vet where the contract can be only construed as requiring some one on 
behalf of insured to make proof of insured’s death within a year there- 
after, nothing less than an act of God will excuse failure to make such 
proof, and unless such proof be made, or waived, the right of action is 
forfeited. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 536.) 


& INSURANCE—FAILURE TO MAKE DEATH PROOF NOT EX- 
CUSED BY INSURER’S FAILURE TO MAINTAIN OFFICE IN 
STATE. 

The failure of plaintiff, suing reinsurer on a life policy, to furnish 
proof of death within the time required by the policy, is not sufficiently 
excused because reinsurer did not maintain an office in the state of Indiana, 
to plaintiff’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 685.) 


9. INSURANCE—FAILURE TO MAKE TIMELY PROOF OF 
DEATH NOT EXCUSED BY INSTANTANEOUS DEATH AS 
AN ACT OF GOD. 

Insured’s instantaneous death did not constitute an act of God, excus- 
ing failure to make proof of death within the agreed time. 
(For other cases, see Insurance, Dec. Dig. § 539[6].) 


10. INSURANCE—REPLY NOT SUPPORTING COMPLAINT SUB- 

TECT TO DEMURRER. 

Where complaint in an action on a life policy alleges that insured fully 
performed the terms and conditions of the policy as required of him, and 
the reply admits that he did not so perform, and alleges a waiver of per- 
formance, demurrer to reply on ground of departure should have been sus- 
tained. 


(For other cases, see Insurance, Dec. Dig. § 641[1].) 


12. INSURANCE—CONTEST OF INSURED IN MUTUAL COM- 

PANY TO REINSURANCE. 

No contract of reinsurance under Burns’ Ann St. 1914, § 4753, was 
possible between defendant reinsurer and the original insurer, 2 mutual 
company owned and controlled by its policy holders, until authorized and 
approved by two-thirds of the policy holders attending a meeting called 
for that purpose, so that the rule that a policy holder is not bound by a 
reinsurance contract, because not a party to it and without voice in its 
making, is without application in such an action. 

(For other cases, see Insurance, Dec. Dig. § 676.) 


14. INSURANCE—INSUFFICIENCY OF EVIDENCE THAT IN- 
SURED UNDER LIFE POLICY WAS IGNORANT OF TERMS 
OF REINSURANCE CONTRACT. 


In action against reinsurer of a life policy, evidence Acld insufficient 
to show that insured, at the time he received the reinsurance policy and 
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at all times thereafter, was ignorant of the terms of the reinsurance 
contract. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


15. INSURANCE—INSUFFICIENCY OF EVIDENCE THAT _ IN- 
SURED UNDER LIFE POLICY RESULTED FROM REINSUR- 
ER’S CHARGING IN EXCESS OF AMOUNT FIXED IN ORIGI- 
NAL POLICY. 

In action by beneficiary of a life insurance policy against a reinsurer, 
evidence held insufficient to support a finding that insured’s failure to pay 
premiums was because the defendant demanded a premium greatly in ex- 
cess of the amount charged in the original policy. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


16. INSURANCE—ACTION ON LIFE POLICY NOT MAINTAIN- 
ABLE WHERE PLAINTIFF FAILED TO ALLEGE AND 
PROVE EXCUSE FOR NOT FURNISHING PROOF OF DEATH. 
In action on reinsurance contract and life policy by administratrix, 

where plaintiff had in her possession the policy sued on, the reinsurance 

policy, and letters to the insured, which gave sufficient information to 
enable her to furnish proof of death as required by the policy, she cannot 
maintain the action, where failing to allege and prove a legal excuse for 
failure to furnish such proof in the time required in the contract. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Circuit Court, Cass County; J. P. Wason, Special Judge. 

Action by Roxie E. Barnett, administratrix of the estate of George E. 
Barnett, deceased, against the Federal Life Insurance Company. Judgment 
for plaintiff, motions for new trial and arrest of judgment overruled, and 
defendant appeals. Judgment reversed, with directions to sustain de- 
fendant’s motion for new trial and to sustain demurrer to amended 
complaint. 


C. A. Atkinson, of Chicago, Ill., and Long, Yarlott & Sonder, of 
Logansport, for appellant. 

Wm. L. Barnum, Jr., of Chicago, Ill., and Joseph M. Rabb, of Logans- 
port, for appellee. 


McMAHAN, J. The Model Life Insurance Company, hereinafter called 
the Modcl, organized and’ doing business on the assessment plan under 
Acts 1897, p. 318 (section 4739 et seq. Burns 1914), issued a policy of 
insurance for $2,500 on the life of George E. Barnett November 7, 1901. 
This is an action by appellee, as administratrix of his estate, against 
appellant on said policy. The amended complaint, hereinafter referred to 
as the complaint, upon which this case was tried, after alleging the in- 
corporation of said Model and the issuance of said policy, a copy of 
which was attached to and made a part of said complaint by exhibit, 
alleged : 

“That the said George E. Barneft in all things fully observed, kept, 
performed, and fulfilled all and singular the things which were on his part 
to be observed, performed, and fulfilled, according to the conditions, 
form, and effect of said policy of insurance, up to and including February 
16, A. D. 1908.” That on March 12, 1904, pursuant to a certain transac- 
tion between the Model and appellant, the Model transferred to appellant 
all of its property and outstanding insurance risks, including that upon 
the life of George E. Barnett, and in consideration of such transaction 
and transfer appellant assumed and agreed to perform each and every 
obligation and promise theretofore made by the Model to its members. 
That George E. Barnett died February 16, 1908. That the Model ceased 
to exist, and ceased to have or maintain any’office in the city of Indianap- 
olis from and after March 12, 1904, That proof of the death of said 
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insured could not be furnished to said Model as was required by said 
policy. That appellee in February, 1910, notified appellant of the death 
of said insured, and requested blanks and instructions as to making of 
proofs of loss under the said policy (No. 5299), but that appellant refused 
to furnish said blanks, and denied that the said policy was of any force 
or validity. That appellant was a nonresident corporation of the state 
of Indiana at the time of the death of the insured, and from that time to 
the bringing of this action had no office or place of business in Indiana 
to the knowledge of appellee. That prior to February, 1910, she had no 
knowledge of the location of appellant's office or place of business, and 
for that reason was unable to give appellant notice of the death of said 
insured before February, 1910. That upon learning the address and place 
of business of appellant, she promptly notified it of the death of the 
insured.” 

Appellant filed a motion to make this complaint more specific by 
requiring appellee to state whether or not the transaction of March 12, 
1904, between the Model and appellant was in writing, and to set forth 
whether the alleged assumption and agreement by appellant to perform 
the obligations of the Model was in writing, and, if in writing, to set 
out the terms and conditions of such assumption. The motion being 
overruled, appellant filed its demurrer fot want of facts; the grounds 
specified in the memorandum being: (1) That the complaint does not 
state the facts concerning the transfer to appellant, or the nature, extent, 
and character of the consideration for such transfer, assumption, and 
agreement, but mere legal conclusions. (2) That no proof of the death 
of the insured was furnished within one year after the death of the in- 
sured as required by the policy sued on, and that the complaint failed 
to show performance by the appellee of the conditions precedent to en- 
title her to maintain this action. 

The demurrer being overruled, appellant filed an_answer in five para- 
graphs, the first of which was a general denial. The second admitted 
that appellee was the administratrix of the estate of the insured; that ap- 
pellant was a corporation organized and existing under the laws of the 
state of Illinois, and engaged in life insurance business; that on November 
7, 1901, and continucusly to March 12, 1904, the Model was a mutual life 
insurance company; that on November 7, 1901, George E. Barnett became 
a member of said Model, on which date said Model issued to him a policy 
of insurance for $2,500 for an annual premium of $90.35, and that it 
helieved that the copy attached to the complaint was a correct copy of said 
policy; but it denied that the insured fulfilled the obligations on his part 
according to the terms of said policy. It also alleged that on March 12, 
1904, the Model and appellant entered into a written contract of reinsur- 
ance under the terms of which appellant reinsured the policies of the 
Model then outstanding on the lives of the then living policy holders, and 
that the obligations assumed by appellant as to said policies and policy 
holders were assumed subject to and in accordance with the terms of said 
reinsurance contract and not otherwise. That the policy sued on was 
one of the policies so reinsured by appellant. That under and pursuant 
to the terms of said reinsurance contract, appellant issued and delivered 
to said Barnett its reinsurance policy. dated March 12, 1904, which re- 
insurance policy was in March, 1904, received, accepted, and retained 
by said Barnett, and which reinsurance policy became and was a part 
of the contract of insurance between the appellant and the insured. After 
admitting that said insured, George E. Barnett, died February 16, 1908, it 
alleged: 

That the president and secretary of the Model at the time when 
the policy sued on was issued continued to be such president and secre- 
tary from that time to March 12, 1904, and that no persons were elected 
hy said Model to succeed such persons subsequent to said date That 
when said policy was issued both said president and secretary resided in 
the city of Indianapolis, and continued to reside therein, up tS and sub- 
sequent to 1910. That they continued as president and secretary of the 
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Model after March’ 12, 1904, for the purpose of service of summons and 
notice and for the purpose of having proofs of death furnished to said 
Model. That appellee never made any attempt to ascertain the where- 
abouts of said president and secretary, or either of them, and never 
made any attempt or offer to furnish proofs of the death of ‘said insured 
to said Model or to appellant for more than one year after the death 
of said insured. That appellant had an office in the business part of the 
city of Indianapolis continuously from March, 1904, to 1912. That the 
policy sued on provided, among other things, as follows: 


“Within one year after the death of the insured, the company must be 
furnished at its office in the City of Indianapolis with proof of death 
which shall comprise satisfactory statements establishing the validity of 
the claim, and said lapse of time before filing such proof shall be a conclu- 
sive bar to any recovery hereon,” 

That no notice was ever given to the Model of the death of the in- 
sured, and that no notice of his death was given appellant until more 
than two years after his death. That appellee by reasonable diligence 
could have located and ascertained the address in Indianapolis of the 
president and secretary of the Model prior to the expiration of one year 
from the death of the insured, but that she made no attempt to do so, 
or to notifying the Model of said death. That appellee had knowledge 
of the reinsurance policy issued by appellant to the insured within one 
year from the death of the insured, and that the said reinsurance policy 
showed on its face the location and post office address of appellant. That 
the annual premium on said policy became due and payable Novem- 
ber 7, 1904, and that it was not paid by reason of which said policy lapsed. 

A copy of the reinsurance contract between appellant and the Model, 
and a copy of the reinsurance policy issued by appellant to the insured 
were attached to and made a part of this paragraph of answer. The 
third and fourth paragraphs of answer were stricken out on motion 
of appellee, and are therefore omitted. 

Appellee filed a reply in two paragraphs. The first paragraph ad- 
mits that the Model and the appellant entered into the written contract 
as alleged in appellant’s answer, and alleges that said contract was entered 
into by said companies without the knowledge or consent of the insured; 
that when so entered into the Model was in possession of cash, bonds, 
and notes of the aggregate value of $50,000, held by it for the benefit 
of its policy holders; that the annual premium charged by appellant 
of a person the age of insured for a policy like the one issued to him 
by the Model was greatly in excess of what he was required to pay 
the Model, and that by the terms of said reinsurance contract the ap- 
pellant was privileged to charge against the policy held by the insured 
the same annual premium charged by it against like policies issued by 
it, and also to charge a large sum to constitute a reserve fund, which 
should be deducted from any amount due the beneficiary on the death 
of the insured; that said insured had no knowledge of the said provisions, 
and did not consent thereto; that the Model prior to November, 1904, 
delivered all its assets to appellant, abandoned its office in the city 
of Indianapolis, denuded itself of all means to meet these obligations, 
ceased to transact business, and never thereafter maintained an office 
where the insured could have paid the premiums due on its policy, or 
where proof of death could be made as provided in the policy sued 
on; that the insured complied with all the conditions of the policy so 
long as the Model continued to do business and to receive premiums, 
and did not thereafter pay any premiums on said policy to the Model, 
for the reason that it had abandoned its contract and made no pro- 
visions for receipt of premiums or the payment of benefits to those 
entitled thereto by the terms of its policies. It is also alleged that 
after the Model and appellant entered into the said reinsurance con- 
tract, the appellant claimed and asserted that its liability to the policy 
holders of the Model was governed entirely by said contract, and that 
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it had the right to charge the policy holders of the Model premiums 
as provided for in said contract, and to charge and assess said policies 
with liens as therein provided, and demanded that the insured pay such 
additional premiums and consent to such additional assessments and 
liens, on penalty of the forfeiture of his policy; that the insured refused 
to comply with such demands, whereupon appellant declared said policy 
forfeited, and denied all liability thereunder; that said insured was at 
all times ready, willing, and able to pay the premiums and assessments 
due on said policy according to its terms; that appellee and the children 
of the decedent, who were alleged to be under 21 years of age, were inex- 
perienced in business matters and knew nothing about the Model and 
appellant, or about the contract of reinsuranne, until about February 1, 
1910; that the only provision in said contract of reinsurance regarding 
the notice of the death of the insured, provided that such proofs should 
be furnished on forms in use by the appellant; that as soon as she 
learned about the facts concerning said policy and contract she wrote 
appellant, informing it of the death of the insured, and requesting blanks 
on which to make proof of the death of insured; that appellant there- 
upon denied all liability on the policy mentioned in the complaint, and 
thereby waived proof of death; that both the appellant and the Model 
waived the payment of the premiums due on said policy November 7, 
1904, and subsequent thereto. 


The cause was tried by the court, and at the request of the parties 
the facts were found specially. The facts so found are in substance 
as follows: 

(1) That the Model, on and prior to November 7, 1901, was a 
corporation organized under the laws of Indiana for the purpose of 
engaging in life insurance business as a mutual company. 

(2) That on the 12th day of March, 1904, appellant was a corpora- 
tion organized under the laws of Illinois, and was then and still is 
authorized to engage in life insurance in this state. 

(3) On November 7, 1901, said Model issued to George E. Barnett a 
policy for $2,500 at an annual premium of $90.35, payable at the office 
of the company or its authorized agent, who might produce a receipt 
signed by the president and secretary of said company, said policy 
being numbered 1546, and being set out in full. 

(4) On March 12, 1904, said Model without the consent of the 
insured entered into a written contract with appellant, whereby said 
Model transferred all of its assets to appellant and abandoned its office 
in the city of Indianapolis, and since said time has maintained no office 
or transacted any business; that by reason of said contract with the 
appellant the Model deprived itself of its power and ability to carry 
out said contract of insurance with the insured, which facts were known 
to appellant. 

(5) For this finding the court set out a copy of the reinsurance 
contract between appellant and the Model. 

(6) At the time said reinsurance contract was entered into the 
Model owned and possessed assets, which it held in trust for its policy 
holders to the value of $43,000, which were delivered by it to ap- 
pellant under said contract. 

(7) After the making of said contract, and in consideration there- 
of, appellant issued to said Barnett its certificate of reinsurance, which 
reads in part as follows: 


“Incorporated under the Laws of Illinois. Federal Life Insurance 
Company, Chicago. Number 5299. Amount, $5,000. This policy of re- 
insurance is issued to George FE. Barnett, of Logansport, county of Cass, 
state of Indiana, to be attached to certificate or policy No. 1546 of the 
Model Life Insurance Company of Indiana, and, subject to all the pro- 
visions of the contract of reinsurance between said the Model Life In- 
surance Company and this company, dated March 12, 1904, constitutes 
policy No. 5299 of the federal life insurance company of Chicago, Tllinois.” 
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Said certificate was received by appellee’s intestate and retained by 
him up to the time of his death. This policy, except as above stated, is 
identical in form with its reinsurance policy copied in Federal v. Kerr, 
173 Ind. 613, 89 N. E. 398, 91 N. E. 230. 

(8) When said Barnett received said certificate so issued by ap- 
pellant, and at all times thereafter, he was ignorant of the terms of 
said contract entered into between the Model and appellant. 

(9) That said Barnett paid all premiums due from him to the 
Model so long as the Model continued to do business or to maintain 
an office in the city of Indianapolis, or have agents who were authorized 
to receive and receipt for premiums as provided in the policy. 

(10) That the annual premium charged by appellant for a_ policy 
of the same amount and character as that held by Barnett in the Model, 
upon policies issued by appellant to its patrons, was greatly in excess 
of the premium Barnett contracted to pay the Model for the policy 
sued on, and by the terms of said reinsurance contract the appellant 
was privileged to charge policy holders in the Model the same premium 
for carrying their insurance as was charged by appellant upon policies 
originally issued by it, and, in addition thereto, to charge against the Model 
policies a large sum to constitute a reserve fund, upon which interest should 
be charged, and which should be deducted from any amount due to the 
beneficiary on the death of the insured; that said insured did not consent 
to said condition, and had no knowledge thereof until after said con- 
tract was entered into; that appellant claimed of said insured that 
the extent of its liability was measured by said reinsurance contract, and 
claimed the right to charge his policy with the liens therein provided, 
and demanded that said insured pay such additional premiums on the 
penalty of forfeiting his policy; that the insured refused to comply 
with said demand, or recognize the reinsurance contract as binding upon 
him, whereupon the appellant declared said policy lapsed and forfeited; 
that neither the insured nor any person in his behalf thereafter paid or 
tendered to the appellant or the Model any sum whatever as premiums 
on said policy, and that he died intestate February 16, 1908, and left 
an estate of the probable value of $5,000, with an indebtedness of about 
$1,000; that he left appellee, his widow, and three infant children, not 
under guardianship and incapable of comprehending the nature of the 
contract of insurance or of the rights of the insured or his beneficiaries 
therein; that plaintiff had no means at the time of the death of the 
insured of knowing the terms of said reinsurance contract, or the legal 
rights of the insured and his beneficieries, and the liability of appellant: 
that within 30 days from the time she became informed of the facts of 
the legal liability of appellant she gave the appellant notice in writing 
of the death of the insured, and her claim against appellant for the 
amount due on the policy issued by the Model; that said notice was 
received by the appellant, and that it denied all liability on said policy 
on the sole ground that the insured had allowed said policy to lapse 
by failure to pay the premiums due thereon after November 7, 1903. 

The court thereupon stated its conclusion of law in favor of ap- 
pellee, to each of which appellant excepted, and thereafter filed its 
motion for a new trial; the specifications stated in the motion being 
that the decision of the court is (1) not sustained by sufficient evi- 
dence, (2) is contrary to law. (3) that the court erred in admitting, (4) 
and in excluding certain evidence. Appellant filed a motion in arrest 
of judgment, which was overruled, and judgment was rendered for 
appellee for $2,138.60, with interest from November 15, 1910, that being 
the amount of the policy less the unpaid premiums, amounting to $301.40. 

The errors relied upon for reversal are: (1) The overruling of the 
motion to make the complaint more specific; (2) overruling demurrer to 
complaint: (3) and (4) the sustaining of appellee’s motion to strike 
out, and in striking out, the third and fourth paragraphs of appellant’s 
answer: (5) overruling of appellant’s motion to strike out parts of the 
first paragraph of reply; (6) overruling demurrer to first paragraph 
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of reply; (9) in overruling appellant’s motion to set aside former ruling 
overruling demurrer to complaint; (10) in overruling appellant’s motion 
asking the court to find the facts and law to be in favor of appellant, 
and to render judgment accordingly; (11) that the court erred in each 
of its conclusions of law; (12) in overruling a motion for a new trial; 
and (13) in overruling the motion in arrest of judgment. 

1, 2] In considering the questions involved in this appeal, as they 
relate to the pleadings, it is necessary that we keep in mind that this is an 
action to recover a personal judgment against the appellant on a policy 
issued by the Model, and where there was a written contract of reinsur- 
ance executed by the Model and appellant, and where neither the reinsur- 
ance contract nor the reinsurance policy issued by the appellant is made 
a part of the complaint, as was done in Federal L. Ins, Co. v. Petty, 177 
Ind, 256, 97 N. E 1011, and Federal L. Ins. Co. v. Kerr, 173 Ind. 613, 89 
N. E. 398, 91 N. E. 230. The first contention of appellant is that the 
court erred in overruling its motion to make the complaint more specific. 
The only attempt to connect the appellant with the policy sued on is in 
that part of the complaint where it is alleged that pursuant to a certain 
transaction between the Model and the appellant, by which the Model 
transferred to the appellant all of its property, assets, and members, and 
in consideration of such transfer, the appellant assumed and agreed 
to perform every obligation theretofore made by the Model to its members. 

The contract between the appellant and the Model was entered into 
under section 4739, Burns 1914, and, having been made for the benefit 
of the policy holders of the Model, such policy holder, or, in case of his- 
death, his beneficiary, may maintain an action on such reinsurance con- 
tract against appellant. In the absence of the reinsurance policy being 
issued by appellant to the insured, as was alleged in the Petty and 
Kerr Cases, the contract of reinsurance is the foundation of the cause 
of action, and must be made a part of the complaint, in order to author- 
ize a personal judgment against the appellant. Appellant’s liability rests 
on the contract of assumption or reinsurance. Spande v. Western In- 
demnity Co., 61 Or. 220, 117 Pac. 973, 122 Pac. 38. 

Appellee contends that the complaint is founded on the policy of 
insurance issued by the Model, and not on the contract of reinsurance 
between appellant and the Model, and cites Federal v. Kerr, supra, 
Federal v. Petty, supra, Federal v. Arnold, 46 Ind. App. 114, 90 N. E. 
493, 91 N. E. 357; Federal v. Risinger, 46 Ind. App 146, 91 N. E. 533, 
Federal v. Maxam, 117 N. E. 801, Id., 118 N. E &39, and Federal v. 
Weedon, 118 N. E. 846, as being decisive upon this and other questions 
involved in this appeal. In each of the cases cited by appellee the rein- 
surance policy issued by appellant was made part of the complaint, and 
the court in each of those cases held, when that was done, it was not 
necessary to make the contract of reinsurance a part of the complaint. 
We are not questioning the correctness of those decisions. We simply 
hold that they are not applicable to the question now under consideration. 
McDill v. Gunn, 43 Ind. 315; Helms v. Kearns, 40 Ind. 124. In the 
absence of the reinsurance contract there can be no recovery. There 
must be an agreement of some kind before appellant can be held person- 
ally liable. Bateman v. Butler, 124 Ind. 224, 24 N. FE. 989; State ex rel. v. 
Kelso, 94 Ind 587; Rodenbarger v. Bramblett. 78 Ind. 213; Southern, 
etc., Inst. v. Roberts, 42 Ind. App. 653, 86 N. E. 490. 

In Risk v. Hoffman, 69 Ind. 137, Risk purchased a tract of land, 
and as part of the purchase price, assumed the payment of a certain 
note and mortgage held by Hoffman. Hoffman sued Risk for the 
amount due on the mortgage. The court in the course of its opinion 
said: 

“The agreement of Risk to pay off the mortgage on the land is the 
foundation of this action.” 


In Davis v. Hardy, 76 Ind. 272, the court said: 
“No one save Edwards, who, it is alleged, assumed the payment of 
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the note, was liable. He was not liable on the note and mortgage, but 
on his promise to pay the debt.” 

So in the instant case we must look elsewhere than to the Model 
policy for the liability of appeilant. We must, in the absence of a re- 
insurance policy having been issued by appellant to George E. Barnett, 
look to the reinsurance contract between the Model and appellant. This 
was recognized by appellee in her complaint, but, instead of directly al- 
leging that the contract of reinsurance was oral or written, she so worded 
her complaint as to leave the presumption that the contract was oral. 
The appellant had the right to know whether appellee was seeking to re- 
cover on an oral or on a written contract, and, if on a written contract, 
to have a copy of the same made a part of the complaint. 

[3] “While as a general rule the liability of the reinsurer is solely 
to be reinsured, it is competent for the reinsurer to make the reinsurance 
contract inure directly to the benefit of the party originally insured, and 
in jurisdictions where a third party is allowed to maintain an action 
on a contract made for his benefit he may in such cases recover directly 
from the reinsurer.” 24 Am. & Eng. Ency. of Law (2d Ed.) 258; Ruohs 
v. Traders’ Ins Co., 111 Tenn. 405, 78 S. W. 85, 102 Am. St. Rep. 790; 
Spande v. Western Indemnity Co., supra. It was error to overrule the 
motion to make the complaint more specific. 

[4] The appellant contends that the court erred in overruling its 
demurrer to the complaint. The first contention is that the complaint 
shows that proof of death was not furnished within one year after the 
death of the insured, as was required by the policy of insurance. The 
policy provided that a failure to furnish proof of the death of the in- 
sured to the Model at its office in the city of Indianapolis within one 
year after the death of the insured should be a conclusive bar to any 
recovery thereon. The liability of appellant to pay the amount in the 
policy of insurance did not attach ipso facto upon the death of the insured. 
It depended upon the performance by some one on behalf of the insured 
or his beneficiary of a condition precedent, namely, to furnish proof of 
death within one year as provided in the policy. Supreme Lodge v. 
Meister, 78 Ill. App. 649. Conditions in a life insurance policy as to 
the time within which proof of death must be furnished must be com- 
plied with. In the case of Indiana Ins. Co. v. Capehart, 108 Ind. 270, 8 
N. E. 285, the court among other things said: 


“Furnishing the proofs stipulated for in the policy was a condition 
precedent to the plaintiff’s right of recovery. The claim for loss was 
not due until 60 days after such proof was furnished. It was therefore 
essential to the sufficiency of the complaint that the plaintiff should 
affirmatively show a performance of the conditions upon which the claim 
matured, or that a performance had been waived.” 


See, also, Hanover Fire Ins. Co. v. Johnson, 26 Ind. App. 122, 57 
N. E. 277; Forest City Ins. Co. v. School Directors, 4 Ill. App. 145; 
Home Ins. Co. v. Lindsey, 26 Ohio St. 348; Harrigan v. Home Life, 128 
Cal. 531, 548, 58 Pac. 180, 61 Pac. 99; Trippe v. Provident Fund, 3 Misc. 
Rep. 445, 23 N. Y. Supp. 173; Larkin v. M. W. A. 163 Mich. 670, 127 
N. W. 786; Patton v. Employers’, etc., Co., 20 L. R. (Ir.) 93. 

It is true, as appellee contends, that the complaint alleges specifically 
that the insured performed all of the conditions which by the terms of 
the policy he was required to perform. But that falls far short of 
alleging proof of death, which could only be performed by appellee or 
some other person after the death of the insured. 

[5] Appellee also contends that the complaint states facts that 
excused her from presenting proof of death as required by the policy 
and cites Federal v. Petty, supra, in support of this proposition. That 
case, however, lends appellee no assistance. The appellant in case just 
cited set up by way of answer that no proof of death had been furnished 
the Model as required by the terms of the policy. The court, in dis- 
cussing the sufficiency of the answer, said: 
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“If it were conceded that appellant’s liability was limited by the 
provisions of the reinsurance contract it is clear that it was not con- 
templated by the terms thereof that proof of death of the insured should, 
after the execution of the reinsurance contract, be furnished the Model 
Company. * * * Under the very terms of the contract, if a dupli- 
cate copy of the proof of death had been mailed to the Model Company, 
it would have been received and retained by appellant. The law does not 
require a party to do a useless act.” 

It may be said that, inasmuch as the reinsurance contract is not made 
a part of the complaint in the instant case, the quotation from the Petty 
Case is not in point. It does, however, emphasize the necessity of 
requiring such contract, or the terms and conditions thereof, to be 
stated in the complaint, and the error of the court in overruling the 
motion to make the complaint more specific. 

[6] The particular allegations in the complaint bearing upon the 
failure to furnish proof of death are: (1) That the Model ceased to 
exist and ceased to maintain an office in the city of Indianapolis, and 
proof could not be furnished it; (2) that appellant was a non-resident 
corporation, and at the time of the death of the insured and from that 
time to the commencement of this action had no office or place of busi- 
ness in this state to appellee’s knowledge, and for that reason she was 
unable to furnish it with proof of death prior to February, 1910. When 
the insurer, George E. Barnett, entered into the contract of insurance 
with the Model, he for himself, and on behalf of his beneficiary, his 
estate, agreed that within one year after his death “the company must 
be furnished at its office in the city of Indianapolis with proof of death,” 
and that a failure to furnish such proof within that time should be a 
conclusive bar to any recovery on the policy. The parties had a right 
to enter into this kind of contract, and, having done so, their rights and 
liabilities are measured by it. The insured, when he entered into this 
contract, knew that it would be impossible for him to furnish the com- 
pany with proof of his own death, and knew that such proot must from 
necessity be furnished by another person after his death. With this knowl- 
edge it was his duty to have informed his wife, or some other person, 
of the existence of this policy, and of this particular condition, in order 
that the proofs of death could be furnished, and if he failed to take 
this precaution, and a loss to his estate results, he, and not the appellant, 
is to blame. The loss, if any, resulting from such neglect, is his loss, or 
rather his estate’s loss. 

[7] Contracts of insurance, when of doubtful meaning, or when 
open to two constructions, are, as suggested by appellee, to be construed 
against the insurance company; but when such contracts are not of 
doubtful meaning, and capable of but one construction, then upon the 
theory that even an insurance company is to be treated and dealt with 
honestly, we will give the language in such contracts the same construc- 
tion as if it were used in a contract where an insurance company was 
not a party. Bacon, in discussing the proof of death, says: 

“Nothing less than an act of God will excuse performance.” 2 Bacon, 
Life & Accident Ins. § 578. 

“A failure to furnish proofs of loss within the time required by an 
insurance policy bars an action thereon, unless waived, where the policy 
further provides that such failure shall work a forfeiture of such right 
of action.” 2 Beach, Law of Ins. § 1210; Gould v. Dwelling, etc., Co., 
90 Mich. 302, 51 N. W. 455. 

To the same effect, 4 Cooley, Laws of Insurance, 3351; Shafer v. 
United States Casualty Co., 90 Wash. 687, 156 Pac. 861. 

{8, 9] The only other allegation in the complaint as to why proof 
of death was not furnished appellant until more than two years after 
the death of the insured was that appellant did not maintain an office 
in the state of Indiana to appellee’s knowledge. This was not a sufficient 
excuse for failure to give notice. In Patton v. Employers’ Liability 
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Co., supra, the court, in quoting from Gamble v. Accident Ins. Co., 4 
C. L. (Ir.) 204, said: 

“Although a man cannot serve a notice after he has ceased to live, 
it is perfectly practicable for him to so arrange that what is required 
by the company shall be done by a survivor.” 

It was there urged that the condition requiring notice was discharged 
by the act of God. In answering this argument, the court said: 

“That objection is answered by the contract itself. If the contract 
was, as I conceive it was, that the required notice should be given by 
some one, the instantaneous death.of the insured did not render it im- 
possible to do what the condition required, since it could have been done 
by the survivor. The averment in the summons and plaint that no other 
person having knowledge or notice of the contract had within the specified 
time, knowledge or notice of the occurrence, or could give notice thereof, 
only shows that the insured did not take the necessary means of enabling 
some one who was likely to survive him, if he should meet imme- 
diate death by a sudden accident, to give the necessary notice by appris- 
ing some of his family or friends of the policy and of the strict condition 
contained in it. The dispensation of Providence in his instantaneous 
death would not have occasioned the omission to give the necessary notice, 
but for his own neglect in not providing for the contingency.” 

The demurrer to the complaint should have been sustained, on ac- 
count of the failure to show that proof of death was furnished within 
the time required by the terms of the policy. 

[10] Appellant insists that the court erred in overruling its demurrer 
to the first paragraph of reply on the ground of departure. It is well 
settled that the reply must support the complaint. A violation of this 
rule is termed a departure, and takes place when the plaintiff deserts 
the cause of action stated in the complaint and resorts to another. A 
departure must be taken advantage of by a demurrer. 1 Watson, Prac- 
tice and Forms, § 763. The cause of action alleged in the complaint 
is grounded on the allegation that the insured fully performed all the 
terms and conditions of the policy as required of him. The reply deserts 
that position, and admits that he did not so perform and alleges a waiver 
of performance. On the authority of Midland Steel Co. v. Citizens’ Bank, 
26 Ind. App. 71, 59 NE. 211, and Hanover Fire Ins. Co. v. Johnson, 26 
Ind. App. 122, 57 N. E. 277, we hold that the first paragraph of reply was 
subject to demurrer on the ground of departure. 

[11] Complaint also is made of the action of the court in refusing 
to vacate its ruling on the demurrer, in sustaining appellee’s motion to 
strike out the third and fourth paragraphs of answer, in permitting 
appellee to amend the first paragraph of reply, and in overruling a 
motion to strike out parts of said paragraph of reply. We have consid- 
ered each of these complaints, and hold that the rulings of the court 
relative thereto, if erroneous, were harmless, and call for no extended 
discussion. As to the effect of an error in overruling a demurrer to the 
complaint or other pleadings, and in overruling moticns addressed to the 
pleadings, when upon the whole record it is disclosed that a correct 
result has been reached, see Volker v. State ex rel., 177 Ind. 159, 97 
N. E. 422, and Vulcan Tron Works v. Electro, etc., Co., 54 Ind. App. 
28, 99 N. E. 429. 100 N. E. 307. If upon the whole record we were 
satisfied that a fair trial was had, and a correct result reached, we would 
not reverse this cause because of error in overruling a demurrer or a 
motion to make more specific. 

[12] The next question is whether the decision of the court (finding 
of facts) is sustained by sufficient evidence. In considering the finding 
of facts and the evidence, it might be well for us to bear in mind that 
the Model Life Insurance Company was a mutual company owned and 
controlled hv its policy holders. No contract of reinsurance under sec- 
tion 4753, Burns 1914, could have heen entered into hetween appellant 
and the Model until such contract was authorized and approved by two- 
thirds of the policy holders attending a meeting called for that purpose. 
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The act of the Model in entering into the contract of reinsurance with 
appellant was therefore in a sense the act of its policy holders. It has 
been held in many cases that the policy holder is not bound by a contract 
of reinsurance, for the reason that he is not a party to it, and had no 
voice in its making. An examination of the cases in which this rule 
is stated will disclose that the reinsuring companies were stock and not 
mutual companies. Our judgment is that the rule should not be applied 
with all its strictness in a case like the one now: under consideration, 
where the contract cannot be entered into without the approval of the 
policy holders. 

[13, 14] Appellant challenges the statement in the eighth finding that 
the insured, at the time when he received the reinsurance policy issued 
to him by appellant and all times thereafter, was ignorant of the terms 
of the reinsurance contract. Appellee makes no objection to appellant’s 
recital of the evidence. We will therefore accept this recital as correct. 
There is no evidence as to whether the insured did or did not attend 
the meeting of the policy holders of the Model when the reinsurance 
contract was submitted to them for approval, or whether he ever saw, or 
did not see, the contract, or a copy of the same, before it was approved 
by the policy holders. The only evidence that throws any light upon 
his knowledge or want of knowledge of this contract is contained in a 
letter from the insured to appellant, dated November 4, 1904, in which 
the insured said: 

“The premium on my policy 5299 is due November 7th, and I am 
sorry to say that the money that I expected to pay it with I am dis- 
appointed in getting, although 1 may get it inside of 30 days, if that 
will do; if not, I will have to pass it up. How much of a paid-up 
policy am I entitled to, as I have already paid up three years? If 
I continue to pay, what premium will I have to pay in the future? The 
understanding that I had from the agent of the Model Life was that 
the policy would be paid for in about eight or ten years, and from 
that time on I should receive a dividend each year on the earnings. 
I gave a note for the reserve, that I understood was to be returned 
to me at the expiration of either three or five years, I think, although 
my memory on that is not clear on just the time. I should like very 
much to hear all regarding the matter at your earliest convenience and 
oblige.” 

While this might be considered as some evidence that he did not 
know the exact amount of the premium he was required to pay at 
the date the letter was written, it is certainly no evidence that he did 
not thereafter, and long before his death, learn all about the terms of 
the contract, and in fact he might have known of its terms prior thereto, 
and have forgotten the same, or not have had them in mind when he 
wrote this letter. 

[15] Appellant also insists that the tenth finding is not supported 
by the evidence. By this finding the court found that the insured did 
not consent to the conditions of the contract in relation to the payment 
of premiums, and had no knowledge thereof until after the contract 
was entered into; that appellant claimed to the insured that the extent 
of its liability was measured by the reinsurance contract, and that ap- 
pellant demanded of the insured the payment of premiums greatly in 
excess of what he was required to pay under the terms of the Model 
policy, on penalty of forfeiture of his policy; that the insured refused 
to comply with such demand, or to recognize the reinsurance contract 
as binding upon him; that appellant thereupon declared the policy for- 
feited. In finding 11 the court found that no premiums were “thereafter” 
tendered or paid to appellant on said policy, and that the insured died 
February 16, 1908. There is no specific finding as to when appellant made 
the demand, as found by the court, other than that it was “after the 
making of the said contract between said companies.” There are no 
facts found from which we can determine whether tHe insured, prior 
to said demand, paid any premiums to the appellant or not. The court 
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found that he paid all premiums to the Model as long as the Model 
continued to do business or to maintain an office in the city of Indianap- 
olis, or maintain agents, and that after appellant made the demand, as 
found by the court, no further premiums were paid on account of the 
policy; but the date of the demand as found by the court is not given. 
Appellant and appellee on oral argument and in their respective briefs 
have assumed that it is found as a fact that the appellant made this 
alleged demand, and that the refusal of the insured to pay any premium 
to appellant was in November, 1904, as each of them state that the 
court found that, no premium was ever paid on the policy after the 
one payable November 7, 1903. 

Adopting this as the correct construction to be given to the special 
finding of facts, what is the evidence bearing upon the question of de- 
mand and refusal? The only evidence upon this question is to be found 
in certain letters, the first of which is the one written by the insured 
to the appellant under date of November 4, 1904, hereinbefore set out. 
The others are three letters written by appellant to the insured, and 
dated November 8, November 22, and December 8, 1904, and are as 


follows: 
“Nov. 8, 1904. 

“Mr. George E. Barnett, Logansport, Indiana—Dear Sir: Re Federal 
Policy 5299—Model No. 1546. The premium on your policy falls due 
on November 7th, as you said. If paid any time previous to December 
7th it will be entirely satisfactory. If you are unable to pay the full 
premium in cash at that time, please write us a few days before the end 
of November, making a remittance of a substantial part of the premium 
in cash, and we will let you sign notes due in 60 days and 4 months 
after, covering the remainder. * * * The policy in question has no 
paid-up value at this time, for the reason that it was issued by an 
assessment life insurance company, which did not accumulate the proper 
reserves in cash. * * * For the present you may continue paying the 
same premium which you paid to the Model Life, but you must under- 
stand that the assessment clause in your policy is absolutely waived and 
eliminated by the Federal, and the maximum premium you could be re- 
quired to pay would be $187.50 annually, $97.50 if paid semi-annually, 
and $49.70 if paid quarterly. The difference hetween this premium and 
the premium you paid will be charged against your policy. An amount 
equal to that vou have been paying will be charged against the note 
which you say you deposited. This will be done for two more years: 
you having paid three annual payments on your policy. This note, of 
course, represents a reserve which you should have paid: but. in view 
of the fact that you have not paid it, it seems a proper charge against 
the policy, and will be deducted from any settlement made under the 
policy in the future, unless vou should see fit to pay it off in cash at some 
time.” 

“Nov. 22, 1904. 

“Mr. George E. Barnett, Logansport, Indiana—Dear Sir: I have 
your esteemed favor of the 21st inst. regarding your policy 5299. I beg 
to advise you that at the time you applied for insurance in the Model 
Life you signed a note for $451.75, being the amount of one-half your 
annual premium for five years This stands a lien against your policy, 
hearing 5 per cent. interest. The amount vou have been paying the past 
thre® vears, $90.35, was the other half of the annual premium which 
vou stipulated by your application to pay in cash. Up to this time you 
have lived up to the letter and spirit of your application. The records 
of the Model Life show your annual premium to be $180.70: just $6.80 
less than the Federal Life premium: therefore this note which you have 
signed for one-half the premium would be deducted from the amount 
of your policy. should it become a claim. You are privileged, however, 
to pay this indebtedness in cash and continue vour insurance from this 
date by paving the regular Federal Life premium of $187.50 annually, 
or $97.50 semi-annually, or $4970 quarterly: or you can continue paying 
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the interest on this note as each premium falls due, together with the 
half of the premium, as you have been paying, which amounts to $112.94. 
In order to give you the exact condition, we might say the half annual 
premium is $90.35, and $112.94 is the interest on the five-year note which 
you signed at the time application was made. Irom this $112 94 there is 
to be deducted a credit of $16.40, being the pro rata amount due you on 
account of the cash and assets transferred from the Model Life to the 
Federal Life at the time we took that company over. This credit will 
extend over a period of five years, at which time it will exhaust. I trust 
I have made the matter clear to you; but, if I have not, I will gladly 
explain any point that you do not fully understand. You are now 
insured in an ‘old line’ legal reserve company, one that will safely regard 
your interest and treat you with the utmost fairness and equity. Hoping 
this explanation is entirely satisfactory to you, I am, 
“Respectfully, 
“W. E. Brimstin, Asst. Secretary.” 

Appellant’s letter of ‘December 8, 1904, in so far as material, is as 
follows: 

“Dear Sir: Re Policy 5299—Model 1546. The premium on your 
policy was due the 7th ult. and remains unpaid, although more than 
30 days have elapsed. Should you prefer to pay the premium semi- 
annually or quarterly, let us know, and we will inform you the amount 
of same. Please forward with your remittance the inclosed application 
for reinstatement, duly executed by you. At maturity a life insurance 
policy is immediately convertible into cash. This cannot be done with 
any other assets as a general rule. * * * We respecifully, but earnestly, 
urge you to remit at once the premium, together with the inclosed health 
certificate or application for reinstatement duly executed. The applica- 
tion being satisfactory, the remittance will be accepted, the same as if it 
had been received when the above premium was due. * * * I hope 
you will give this matter immediate attention, in the interest of both 
vourself and your beneficiary. 

“C, A. Atkinson, Second Vice-President..” 

There is some confusion in the evidence relative to the amount of 
the policy issued to the insured. In the letter written by Mr. Barnett 
under date of November 4, 1904, he refers to his policy No. 5299 and 
mentions a note which he says he gave the Model. This note is also 
referred to in appellant’s letter of November 8th, and more fully ex- 
plained in the letter of November 22d, in which it is stated that at the 
time Mr. Barnett applied for insurance in the Model he signed a note for 
$451.75, being the amount of one-half of the annual premiums for five 
vears. A list of the policies carried by the Model Company and reinsured 
by the appellants was attached to and made a part of the contract of rein- 
surance. The policies were described in this list merely by number and 
amount. One of the policies therein listed was No. 1546 for $5,000. 
Following the execution of this contract, appellant, under date of March 
12, 1904, issued to the insured its policy No. 5299 for $5.000, which was 
to be attached to policy 1546 of the Model Life Insurance Company 
of Indiana, and to constitute policy No. 5299 of the appellant, a copy 
of which is set out in finding No. 7 of the court. This reinsurance 
policy was received by the insured, and after his death was found pinned 
to the Model policy. 

Tt appears, from all of the letters above quoted, that George E. 
Barnett and the appellant, when writing said letters, had in mind ap- 
pellant’s policy No. 5299 calling for $5,000, and not the policy sued 
upon, which called for $2,500. This is clear from the statement in 
Mr. Barnett’s letter of November 4th, in which he said: 

“The premium on my policy 5299 is due November 7th, and I am 
sorry to say that the money that I expected to pay it with T am dis- 
appointed in getting, although I may get it inside of 30 days, if that 
will do: if not, I will have to pass it up.” 
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There is no evidence in the record other than that contained in 
these letters relating to the note mentioned in them, or in any wise 
explaining the difference in the amount of the Model policy No. 1546 
and the amount of policy No. 5299 issued by appellant. The condition 
of the evidence relating to this note calling for $451.75, and the differ- 
ence in the amount of the two policies, were called to the attention of 
counsel on the oral argument in this case. It was there stated by 
counsel for appellant that two policies dated November 7, 1901, each 
numbered 1546, and each calling for $2,500, were issued to the insured, 
George E. Barnett; that at the time said policies were issued he executed 
to the Model Company his note for five years’ premiums upon one 
of said policies, and that on the other policy he paid cash, while 
counsel for appellee stated that he knew nothing about the note or 
the second policy. Appellee contends on this appeal that appellant in 
its letter of November 22, 1904, made a demand upon the insured for 
the payment of $97.15 per annum, in addition to the premium which 
the Model required him to pay. In the letter from appellant to the 
insured of November 22d we find the statement that the note for 
$451.75 was one-half of the annual premium for five years, and that 
$90.35 was the other one-half of the annual premium which the insured 
had stipulated in his application to pay in cash. Relative to its premiums 
to be paid by the insured, this letter continued: 

“You can continue paying the interest on this note as each premium 
falls due, together with the one-half of the premium, as you have been 
paying, which amounts to $112 94. In order to give you the exact condition, 
we might say that the one-half annual premium is $90.35 and the difference 
between the $90.35 and $112.94 is the interest on the five-year note which 
you signed at the time the application was made. From this $112.94 there 
is to be deducted an aggregate of $16 40, being the pro rata amount due you 
on account of the cash and assets transferred from the Model Life to 
the Federal at the time we took this company over.” 

The annual interest on $451.75 at 5 per cent. is $22.59. This, when 
added to the annual premium of $90.35, makes $112.94, which was the 
amount fie was required to pay as stated in this letter. At the time 
the reinsurance contract was entered into, the Model had assets in the 
way of cash, notes, and bonds aggregating $43,000. which under the 
law belonged to the policy holders, and which according to the letter of 
November 22d was being prorated among the said policy holders, and 
Mr. Barnett was to be given a credit of $16.40 on the amount due from 
him to the Federal on account of the cash premium and the annual in- 
terest on his note. 

There is no claim or contention on behalf of appellee that her hus- 
band at any time paid or tendered any premitim to either the Model 
or the appellant subsequent to the premium due November 7, 1903. There 
is no evidence or finding that Mr. Barnett was able, ready and willing 
to perform the contract and make the payments as required by the terms 
of the policy. Appellee evidently believed that it was necessary as a 
matter of pleading to allege in her reply that he was able, ready, and 
willing to perform, and on leave of court amended her reply by inserting 
an allegation to that effect. No evidence was introduced upon that 
subject, other than what may be inferred from the letter written by 
Mr. Barnett to appellant under date of November 4, 1904, hereinbefore 
set out, in which he stated that he was disappointed in not getting the 
money with which he expected to pay his premium. and if he did not 
get it within 30 days he would have to “pass it up.” In view of these 
letters. and the statement of Mr. Barnett that he would have to “pass 
it up,” if he did not get the money he was expecting, we are unable to 
understand how the court could find that the failure to pay the premiums 
was because of a demand on the part of appellant for a premium “greatly 
in excess” of the amount charged by the Model. We have carefully 
searched the record, and are unable to find any evidence to support 
the finding that the insured refused to recognize the reinsurance con- 
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tract as binding. We hold that there is no evidence to support the 
finding of the court that the appellant demanded an excessive premium 
from the insured, and that he refused to pay the premium because of 
such demand. It is clear from this letter that he was willing to pay and 
would have paid, if he had had the means with which to do so. The 
court in the tenth finding stated that the appellee had no means at the 
time of the death of the insured and knowing the terms of the reinsurance 
contract, or the legal right of the insured or his beneficiaries. 

[16] As bearing upon this finding, and also upon appellant’s excuse 
or inability to furnish proof of death, appellee testified that she knew 
that her husband took out the Model policy at the time he got it; that 
she made no effort, between the date of his death in 1908 and February, 
1910, to ascertain whether he had any insurance or not; that when he 
died she took his papers and put them in a desk, where they remained 
until 1910, when she found the policy among these papers. She not 
only had in her possession the policy sued on, but she also had the rein- 
surance policy for $5,000 issued by the appellant, and the three letters 
to the insured, which on their face gave sufficient information to enable 
her to have furnished the proof of death as required by the policy. 
No legal excuse for failing to furnish this proof is alleged or proven. 

We do not deem it necessary to set out or to discuss the conclu- 
sions of law. In view of the condition of the pleadings and evidence, 
we are of the opinion that justice will be best subserved by reversing 
the judgment and ordering a new trial, instead of directing the court to 
restate its conclusions of law. Judgment is therefore reversed, with 
directions to sustain the appellant’s motion for a new trial, to sustain 
the demurrer to the amended complaint, and for further proceedings not 
inconsistent with this opinion. 


SUPREME COURT OF KANSAS. 


REYNOLDS 
v. 
METROPOLITAN LIFE INS. CO. (No. 22325.)* 


1. INSURANCE—STATUTE PROHIBITING CANCELLATION FOR 
NON-PAYMENT OF PREMIUM WITHOUT NOTICE APPLIES 
TO INDUSTRIAL POLICIES. 

The provision of section 1, c. 212, Laws of 1913, making it unlawful 
for any life insurance company, other than fraternal, doing business in the 
state, to forfeit or cancel a policy on account of the non-payment of 
premiums without first giving notice in writing to the holder of any such 
policy of its intention to forfeit or cancel the same, is held to include in- 
dustrial policies issued upon the payment of monthly or weekly premiums. 


(For other cases, see Insurance, Dec. Dig. § 310f2].) 


2. INSURANCE—PROVISION FOR WAIVER OF STATUTORY 
PROVISIONS AS TO NOTICE OF INTENT TO CANCEL 
VOID . . . . 

The policy of insurance sued on was an industrial policy, which made 
it the duty of the company’s agent to call upon the insured on Monday 
of each week to collect a weekly premium of 25 cents. Printed upon the 


* Decision rendered, Dec. 6, 1919. 185 Pac. Rep. 1051. Syllabus by the 
Court. 
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policy with a rubber stamp was a provision as follows: “The insured 
under this policy, by the acceptance hereof, expressly waives both for 
himself and for any other person who has now, or who may subsequently 
acquire any interest herein, the giving of any notice provided for by 
chapter 212 of the Laws of 1913 of the state of Kansas, and consents that 
said policy may be lapsed or forfeited for non-payment of premium as 
herein provided.” Held, that this provision of the policy was void. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. INSURANCE—INSUFFICIENCY OF EVIDENCE TO SHOW 

ABANDONMENT AND CANCELLATION OF POLICY. 

On the facts stated in the opinion, it is held that the insured and the 
insurance company had not by mutual agreement abandoned and can- 
celed the policy, and that it was in full force and effect at the time of 
the death of the insured. 


(For other cases, see Insurance, Dec. '\Dig § 665[3].) 


Appeal from District Court, Clay County. 

Action by Sam E, Reynolds, as administrator of Alice M. McCollum, 
deceased, against the Metropolitan Life Insurance Company. From a 
judgment sustaining a demurrer to the answer, defendant appeals. 


Affirmed. 


Stone, McDermott & Caster and R. L. Webb, all of Topeka, and 
E. H. Gamble and Wm. J. Tulley, both of Kansas City, Mo., for ap- 
pellant. 

C. Vincent Jones, of Clay Center, for appellee. 


Porter, J. Action upon a policy of life insurance. From a judg- 
ment sustaining a demurrer to its answer, the insurance company appeals. 

In May, 1915, the appellant issued an industrial policy upon the life 
of Alice~M. McCollum, and agreed in case of her death to pay to her 
executor or administrator the sum of $200. The particular kind of policy 
made it the duty of the company’s agent to call upon the insured on 
Monday of each week and collect a weekly premium of 25 cents. It 
was provided in the policy that “if any premium shall not be paid when 
due this policy shall be void.” After the first premium, a grace of 
four weeks was granted for the payment of premiums, “during which 
time the insurance shall continue in force.” In the same clause there 
was a provision that— 

“If death occur within the davs of grace, the overdue premiums 
shall be deducted from the amount payable hereunder, but neither this 
concession nor the acceptance of any overdue premiums shall create an 
obligation on the part of the company to receive premiums which are in 
arrears over four weeks.” 

[1. 2] The insured died on May 22, 1917. The last payment of 
premiums was made March 19, 1917, and the next payment was due on 
the 26th of that month. At the time the policy was written, chapter 212, 
Laws of 1913, was in force, with this provision: 

“Tt shall be unlawful for any life insurance compiny other than fra- 
ternal doing business in the state of Kansas to forfeit or cancel any life 
insurance policv on account of the non-payment of any premium thereon, 
without first giving notice in writing to the holder of any such policy 
of its intention to forfeit or cancel the same.” Section 1. 

In the petition it was alleged that, for the purpose of avoiding the 
effect of this statute. the appellant, in violation of the laws of the state 
and against the public nolicv of the state, had stamped upon the insurance 
policv. with a rubber stamp, the following: 

“The insured under this nolicy, by the acceptance hereof, expressly 
waives. hoth for himself and for anv other person who has now, or 
who may subsequently acquire any interest herein, the giving of any 


Vol. LV—14. 
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notice provided for by chapter 212 of the Laws of 1913 of the state 
of Kansas, and consents that said policy may be lapsed or forfeited for 
non-payment of premium as herein provided.” 

_ The petition was drawn upon the theory that this provision of the 
policy was void. The appellee therefore contended that the four weeks 
of grace carried the policy to and including April 23d, and that the 
earliest date the appellant could have mailed a written notice was April 
24th, and that under the statute the earliest date it could have forfeited 
the policy was 30 days thereafter, which was May 25, 1917, and that, 
the death of the insured having occurred three days before May 25th, 
the policy was still in force. . 

The appellant makes the following contentions: 

“I. That chapter 212, Session Laws of 1913, being sections 5292 and 
5293 gf the General Statutes of 1915 for the state of Kansas, does not 
apply to industrial policies—the class of policy upon which this suit 
is based. 

“Il. That if chapter 212, Session Laws of 1913, ever had any appli- 
cation to this class of policy, the force and effect of that statute has 
been waived and set aside by the original contract of the parties. 

“III. The parties by their own acts and by mutual agreement have 
abandoned and canceled the policy.” 

The principal contention is that the statute of 1913 does not apply 
to industrial policies. The argument is that the ordinary life insurance 
policy provides for a premium payable annually, semi-annually, or quar- 
terly, and that under any one of these three methods it often happens 
that the exact date when payment is due escapes the memory of a 
policy holder, the notice being often laid aside and forgotten, and the 
time allowed to slip by without making the payment: that the holder has 
a vested interest in an ordinary policy, and, because of the great impor- 
tance to him that it should not lapse, the statute was enacted requiring 
30 days’ notice after the payment becomes due before the policy can be 
lawfully canceled by the company; and that, by reason of the peculiar 
character of industrial policies, the Legislature could not have had 
them in mind when the law was passed. It is said: 

“The assured’s attention was called every week to the fact that 
premium was due; and this was done by the representatives of the insur- 
ance company in person.” 

In this connection it is urged that the appellant alone has in force 
in this state more than 118,000 policies of this peculiar kind, and that 
a very large percentage of the policy holders are in the habit of getting 
in arrears in the payment of their premiums. It is urged that the 
application of the statute to this class of policies might require the 
company to mail 52 written notices a year advising a policy holder of 
its intention to cancel his policy, and that this would be unreasonable and 
extremely burdensome. It is said that the industrial policy holder already 
pays in his premium for the service of a personal collector calling 
every week to remind him that his premium is due and to collect, the 
premium: that this personal service, more efficacious than any written 
or printed notice sent by mail, is already included in the present cost 
of the policv: and that to add the unnecessary expense of sending 
written notices by mail would not benefit the policy holder, but, on the 
contrary, would be reflected in the decreased earnings of the industrial 
insurance companies, and in the end return upon the policy holder him- 
self. While these considerations furnish a forcible argument against 
the expediency of a law that would require industrial insurance policies 
to give such a notice, they have little weight in enabling the court to 
determine the true interpretation of the plain language of the statute. 
The statute is broad and sweeping. The title reads: “An act to pre- 
vent the cancellation or forfeiture of life insurance policies, without 
notice.” 

The language of the first section. that “it shall be unlawful for any 
life insurance company, other than fraternal, doing business in the 
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state.” etc. shows that the Legislature had in mind the exclusion of 
certain kinds of life insurance; and the fact that it expressly excludes 
from its provisions “fraternal” life insurance companies, and fails to 
exclude “industrial” policies, is an argument against the construction 
that it was the intention to exclude from its operation any other than 
“fraternal” insurance companies. 


In Priest v. Life Association, 99 Kan. 298, 161 Pac. 633, the con- 
clusion was reached that the Kansas statute was based on the New York 
statute, “only in the sense that the same general legislative subject 
is dealt with, and New York acted first.” It is, perhaps, of some signitfi- 
cance, however, that the New York statute expressly excludes from its 
operation life insurance policies “issued upon the payment of monthly 
or weekly premiums,” and there is some force to the contention of the 
appellee that, with the New York statute before it, our Legislature 
appears to have acted with deliberation in leaving out the exception of 
“industrial” policies, although its attention was directed to the matter 
of the difference in the character of insurance policies, as appears by 
its express exclusion of “fraternal” insurance companies. The con- 
clusion we have reached is that, notwithstanding the obvious hardships 
imposed upon industrial policies of insurance by the provisions of the 
statute, the statute itself can bear but the one interpretation, and that 
to follow appellant’s interpretation would require the court to depart from 
its judicial functions and to place an exception into the statute which 
the Legislature did not see fit to do. 

The second contention, that the force and effect of the statute has 
been waived and set aside by the original contract of the parties, does 
not seem to be insisted upon very strenuously by the appellant. It is 
sufficient answer to the contention to say that the broad terms of the 
statute would seem to forbid the parties to the contract from stipulating 
upon a clause in the policy in contravention of the statute. So far 
as the statute is indicative of a public policy, its provisions must be 
regarded as mandatory, and as not subject to waiver by reason of any 
provision in the policy itself. To hold otherwise would make the efficacy 
of the statute depend entirely upon the terms of the policy of insur- 
ance, and, manifestly, the insurance companies would refuse to issue 
contracts of life insurance that did not contain a provision in evasion 
of the statute. The Legislature could not have intended that the public 
policy. which is the primary purpose of the act, should be made to 
depend upon the contract between the parties. 


[3] The third contention is that the parties by their own acts and 
by mutual agreement have ahandoned and canceled the policy. The de- 
fense was set out in the answer, in substance as follows: 


After the insured quit paying premiums, appellant’s agent called upon 
her each Monday for four consecutive weeks seeking to collect the 
premium, and orally notified her and her sister, who was her agent, 
that the policy would lapse unless the premiums were paid, and that, 
upon the day when the policy would lapse by its terms for the non- 
payment of premiums, the agent orally notified them that unless the 
premium was paid the policy would lapse at midnight of that day; that 
thereafter he called upon the insured and her sister and sought to have 
the policy reinstated by the payment of the premiums, and they both 
replied that they did not wish longer to carry the insurance; whereupon 
the policy was lapsed by the mutual agreement of the insured and the 
agent of the appellant. We have examined the cases cited in support 
of the contention. In our opinion, none of them apply to the situation 
presented by the facts in this case, for the reason that the four weeks 
of grace kept the policy in force to and including April 23d, and there- 
fore the earliest date the appellant could have mailed a written notice 
was April 24th, and, since the insured died three days before the expira- 
tion of the 30 days from the time notice under the statute must have 
been mailed. it was in force at the time of her death. 
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No notice had been given under the statute, and the policy had not, 
in fact, lapsed. Besides, the statement of the insured that she did not 
wish longer to carry the insurance, made at a time when she still had 
an interest in it, and still retained the policy itself, must be construed 
to mean that she did not intend to make further payments of premiums, 
but retained whatever interest she had in it according to its terms, which, 
regardless of what she may have believed, included a provision requiring 
the giving of 30 days’ notice of an intention on the part of the appellant 
to forfeit the policy. It is clear, too, that the statement in the answer, 
that upon the date the policy would lapse by its terms for the non- 
payment of premiums the agent orally notified the insured that the 
policy would lapse at midnight of that day, was predicated upon the 
appellant’s interpretation of the policy. The statute requiring the giving 
of a written notice was a part of the policy, and the oral notice given 
the insured could not change the terms of the policy. The oral notice 
was given upon the mistaken theory of the appellant that the statute did 
not apply. 

The judgment is affirmed. 

All the Justices concurring. 


COURT OF APPEALS OF MARYLAND. 





DITTMAIER 
v. 


SUPREME CONCLAVE OF IMPROVED ORDER OF 
HEPTASOPHS. (No. 32.)* 


INSURANCE—DIVORCE TERMINATED RIGHT OF BENEFICI- 

ARY WIFE TO RECEIVE DEATH BENEFIT. 

Under Code Pub. Gen. Laws 1904, art. 23, § 210, as amended by 
Acts 1912, c. 824, § 6A, and Acts 1916, c. 343, to provide payment of 
death benefits shall be confined to wife, husband, relative by blood to the 
fourth degree, etc., decree of divorce a vinculo matrimonii terminated 
a beneficiary wife’s right to payment of benefit on the death of her former 
husband; the persons named to receive benefits in the charter, constitu- 
tion, and by-laws of the order being those mentioned in the statute. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Superior Court of Baltimore City. 

Action by Lena K. Dittmaier against the Supreme Conclave of the 
Improved Order Heptasophs. From judgment for defendant, plaintiff 
appeals. Affirmed. 


Argued before Boyd, C. J., and Burke, Thomas, Pattison, Urner, 
Stockbridge, and Adkins, JJ. 


Niles, Wolff, Barton & Morrow and George S. Yost, all of Balti- 
more, for appellant. : , 
Albert C. Tolson and ‘John C. Tolson, both of Baltimore, for appellee. 


Tuomas, J. The declaration in this case alleged that, by a benefit 
certificate, dated at Baltimore, Md., March 24, 1903, “issued to John 


~ *Decision rendered Dec. 9, 1919. 108 Atl, Rep. 794. 
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Argus, a member of Jacques Carter Conclave No. 810, Improved Order 
Heptasophs, said Supreme Conclave of the Improved Order Heptasophs 
promised to pay to his wife, Lena Argus, now Lena K. Dittmaier, the 
plaintiff, within 60 days from the receipt of satisfactory proof of death 
of said John Argus, the sum of $1,000”; that said John Argus died, and 
that notice of his death was given to the defendant by a letter February 
7, 1917, and the defendant was requested to send to the plaintiff such 
forms for the proof of death as it required, but that it refused to send 
said forms, and upon demand made upon it to pay plaintiff the said sum 
of $1,000 the defendant refused to pay the same. 

The defendant pleaded “never indebted,” and ‘never promised as 
alleged,” and for a third plea alleged that the said John Argus, by reason 
of his failure to pay a certain monthly payment, was, under the consti- 
tution and laws of the defendant, suspended from the defendant society 
on the lst of June, 1914, and was never thereafter reinstated, and that 
by reason of said suspension the defendant’s liability under said cer- 
tificate ceased. 

For a fourth plea the defendant alleged that prior to the suspension 
of John Argus in June, 1914, there “had been a decree of divorcement 
between the said ‘John Argus and the said Lena K. Dittmaier,” and that 
by reason of said decree the plaintiff was no longer the wife of John 
Argus, “and therefore was not a permissible designated beneficiary, said 
designation having been canceled ipso facto upon the signing of said 
decree,” and that therefore the plaintiff could not recover under the 
constitution and laws of the defendant; “her relationship of wife of 
said John Argus having been annulled by said decree.” 

The plaintiff joined issue on the first and second pleas, replied to 
the third plea, and demurred to the fourth plea. The court below having 
overruled the demurrer to the fourth plea, the plaintiff declined to reply 
thereto, and this appeal is from the judgment in favor of the defendant 
for costs. 

The record, in addition to the pleadings, contains the following 
agreement of counsel: 


“Tt is agreed that the charter, constitution and by-laws of the de- 
fendant (owing to their length), shall not be inserted in the record; and 
it is further agreed that they contain the following provisions: (1) That 
the same persons and relations are mentioned therein to receive benefits 
as are listed in Bagby’s Code, vol. 4, art. 23, § 234; (2) that a member 
may change his beneficiary, at any time, by surrendering his old certifi- 
cate or making oath that it is lost or beyond his control, and designating 
another beneficiary within the above list; (3) that upon the death of a 
member, in case the beneficiary designated cannot take for illegality or 
the dependency required shall have ceased, the benefit shall then be 
paid to the members next of kin; (4) that the defendant is a fraternal 
beneficiary association, as defined by section 229, article 23, volume 3, 
Bagby’s Code, and is a Maryland corporation. 

“It is further agreed that no mention is made in the by-laws as to 
the necessity of the existence of any relationship between the member 
and beneficiary at the time of the death of the member, except where the 
beneficiary claims to be entitled because of dependency upon the member, 
as to which class of beneficiaries the by-laws specifically provide that the 
dependency must exist at the time of the member’s death.” 

It is apparent from the pleadings in the case that the only question 
presented by this appeal is whether the decree relied on in the fourth 
plea rendered the certificate or the designation of the plaintiff as the 
beneficiary void; and, as the above agreement states that the defendant 
is a Maryland corporation, incorporated under the provisions of the Code 
relating to fraternal beneficiary societies, and that the persons named 
in its charter, constitution, and by-laws to receive benefits are those 
mentioned in volume 4, art. 23, § 234, of the Code, that question must 
be determined in accordance with the provisions of our statutes. 
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At the time the certificate was issued in 1903, section 210, art. 23, of 
the Code of 1904, which was Act 1894, c. 295, was in force, and it re- 
mained in force until amended by the act of 1912, c. 824, section 6A of 
which was as follows: 

“Sec. 6A. (Beneficiaries) Death benefits shall be payable only to 
the wife. husband, relative by blood, father-in-law, mother-in-law, 
son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children 
by legal adoption, or to a person or persons dependent upon the member, 
provided, that if after the issuance of the original certificate the member 
shall become dependent upon an incorporated charitable institution, he 
shall have the privilege, with the consent of the association to make such 
institution his beneficiary. Within the above restrictions each member 
shall have the right to designate his beneficiary and, from time to time, 
have the same changed in accordance with the laws, rules or regulations 
of the association, and no beneficiary shall have or obtain any vested 
interest in the said benefit until the same has become due and payable 
upon the death of the said member; provided, that any association may, 
by its laws, limit the scope of beneficiaries within the above classes.” 

Section 6A was amended by Act 1916, c. 343, and, as amended, is 
found in section 234, art. 23, vol. 4, of the Code, and provides as follows: 

“The payment of death benefits shall be confined to wife, husband, 
relative by blood to the fourth degree, father-in-law, mother-in-law, son- 
in-law, daughter-in-law, stepfather, stepmother, stepchildren, children by 
legal adoption, or to a person or persons dependent upon the member,” 
etc. 

It is to be observed that neither section 6A of the Act of 1912, nor 
section 234 of article 23 of volume 4 of the Code provides in terms who 
may. or shall be designated as beneficiary in a certificate, but they (as 
did the act of 1894) expressly deal with the persons to whom payment of 
death benefits must be confined. 

In the case of Dale v. Brumley, 96 Md. 674, 54 Atl 655, the Supreme 
Conclave Improved Order of Heptasophs issued to William Brumley a 
certificate for $1,000 payable to his four children, That certificate was sur- 
rendered and another issued for $3,000, payable to the four children men- 
tioned in the first certificate “and all his surviving children.” The last- 
named certificate was later surrendered, and another issued for $3,000, pay- 
able to “his estate,” and this certificate was about a year later, assigned 
to a certain Peter Dale “as collateral security.” Peter Dale having died, 
William Brumbly executed on the certificate a formal assignment, under 
seal of all his right, title, and interest therein to the administrators of 
Peter Dale. After stating that the constitution and laws of the order pro- 
vided who could be designated as beneficiaries, and that the Act 1894, c. 
295, provided that the benefit was not assignable except to those named 
in the act (which did not include creditors), the court said: 


“The association would have no power then under its constitution or 
the laws of this state to pay the fund to a creditor of the deceased.” 

In the case of Meinhardt v. Meinhardt, 117 Md. 426, 83 Atl. 715, the 
appellee was married to Frederick Meinhardt in 1888. They separated 
a few years later, and never lived together again, but they were never di- 
vorced. The appellant and Frederick Meinhardt lived together as man and 
wife for ten years prior to his death, in 1909. While they were living 
together in May, 1907, a certificate of membership was issued to him by 
the American Benefit Society of Baltimore City, which stated that— 

“The benefits herein provided will be paid to Bertha Meinhardt [the 
appellant], wife, after the proper proofs of death.” 

The society filed a bill of interpleader against the appellant and ap- 
pellee, both of whom claimed the fund. The appellee claimed that the 
certificate was subject to section 210 of article 23 of the Code of 1904, 
which provided as follows: 

“Payment of death benefits may be made only to the widow, children, 
grandchildren, mother, father, brother, sister, grandparent, aunt, uncle, 
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niece nephew, first cousin, next of kin who would be distributees of the 
member’s personal estate if he died intestate, an affianced husband or affi- 
anced wife of the member, or to persons dependent upon the member, or 
to persons dependent upon the member for food, lodging, clothing, or edu- 
cation, and to none other.” 

On the record in that case the court could not determine whether the 
society was one within the provisions of section 210 of the Code, so the 
case was remanded, without affirming or reversing the decree. But in 
remanding the case this court, speaking through Chief Judge Boyd, said: 

“Tf it be shown that the society is subject to the provisions of the 
Code in reference to fraternal and beneficiary societies (section 210, etc., 
art. 23), then in our judgment the appellant is not entitled to this fund. 
She was confessedly not the wife of Frederick Meinhardt, and was not 
related to or dependent upon him, as provided by section 210, and the 
language of that section that ‘payments of death benefits may be made only 
to the widow, children, * * * and to none other’ cannot be disre- 
garded.” 

In answer to the contention that the right of the society to question 
the eligibility of the person designated might be lost by estoppel or waiver, 
the court said further: 

“The question here is whether such a statute as we have here, which 
positively prohibits the payment of death benefits to any one other than 
one or more of the classes named, can be set aside by the action of the 
society. It is said in 29 Cyc. 108, that, ‘Where the classes of persons to 
whom benefits may be paid are prescribed by statute or by the society’s 
charter of incorporation, neither the society, nor a member, nor the two 
combined, can divert the fund from the classes prescribed.’ We deem 
that to be a correct rule.” 


These cases dispose of the one at bar. It is true that in this case the 
plaintiff was the wife of John Argus at the time the certificate was issued, 
but that does not bring her within the terms of the statute, or take the 
case out of the rule adopted in the cases mentioned. Section 234, art. 23, 
vol. 4, of the Code expressly confines payment of death benefits “to wife, 
husband,” etc., and what those cases decided is that under such a statute 
payment of death benefits can only be made to one or more of the classes 
therein named. After the decree of divorcement the plaintiff was no 
longer the wife of John Argus, and she does not assert her claim on the 
ground that she was dependent upon him at the time of his death, and 
under the statute the defendant would have no power to pay her the 
death benefits sued for. 

We have treated the decree referred to, as have counsel in their 
briefs in this court, as a decree granting a “divorce a vinculo matri- 
monii,” and we must hold that the effect of that decree was to terminate 
the plaintiff’s rights under said certificate as the wife of John Argus. 

The view we have expressed is in accord with the decisions in other 
states. It is said in 29 Cyc. 106, 107: 

“Where a person’s eligibility as a beneficiary depends upon his sus- 
taining a particular relation to the member, his eligibility is generally 
determinable as of the time of the member’s death.” 

See, also, Green v. Green, 147 Ky 608, 144 S. W. 1073, 39 L. R. A. 
(N. S.) 370, Ann. Cas. 1913D. 683: Griffin v. Grand Lodge. 99 Neb. 589, 
157 N. W. 113, L. R. A 1916D, 1168; Dahlin v. Modern Maccabees. 151 
Mich. 644, 115 N. W 975: Kirkpatrick v. Modern Woodmen. 103 TI. 
Ann. 468: Tyler v. Odd Fellows Mutual Relief Ass’n, 145 Mass. 134, 
13 N E. 360 

In view of the provisions of the statute in this state, the cases cited 
and relied on by the appellant can hardly be said to support a different 
view. In the case of Overhiser v. Overhiser, 14 Colo. App. 1, 59 Pac. 
75, the court said: 

“Tn others, the statute laws of the jurisdiction under which they are 
organized or operate, regulate the distribution of the fund, or impose re- 
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strictions upon the society in respect thereto. This is not the case here, 
The only requirement in this case, and that by the laws of the associa- 
tion, is that no certificate shall issue unless the beneficiary be named, and 
that such beneficiary be within one of the certain classes. It will be seen 
at a glance that there is a wide distinction between a requirement that a 
certificate shall issue to only one of a certain class of persons and one 
that payment can be made to only one of a certain class.” 

In the case of White v. Brotherhood of American Yoemen, 124 Towa, 
293, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 
350, the statute provided that no benefit certificate should be issued unless 
the beneficiary “shall be the husband, wife,” etc. The court said that the 
wife was one of the class of persons designated by the statute, and that 
the statute provided only for the relationship that “shall exist when the 
certificate is issued, and does not in words, or by fair implication, limit 
payment to = a who occupy such relation at the time of death.” 
In Brown v. A. U. W., 208 Pa. 101, 57 Atl. 176, the by-laws of the 
order provided ie several classes of persons to whom benefit certificates 
should be issued, and there was no statute involved, and the court dis- 
tinctly recognized the distinction between such a provision and one pro- 
viding that the recipient of the benefit should helong to one of the classes, 

Judgment affirmed, with costs. 


SUPREME COURT OF MISSOURI. 


Division No. 1. 


ALFORD 
Uv. 
NEW YORK LIFE INS. CO. (No. 19933.)* 


1. INSURANCE—LAWS CONTROLLING POLICIES. 
A life insurance policy is governed by the laws in force when issued. 
(For other cases, see Insurance, Dec. Dig. § 125[1].) 


2. INSURANCE—RIGHTS OF INSURED ON DEFAULT IN PRE- 

MIUMS IN LIFE POLICIES. 

Prior to the amendment in 1895 of Rev. St. 1889, § 5859, a life in- 
surance company and an insured could not avoid the effect of sections 
5856-5858, relating to non-forfeiture of policies on failure to pay premi- 
ums, by agreeing to substitute the reserve values fixed by the laws of 
the state of the insurer’s origin. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


3. INSURANCE—PAID-UP INSURANCE ON DEFAULT IN 

FOURTH ANNUAL PREMIUM ON LIFE POLICY. 

The proviso in the amendment of 1895 to Rev. St. 1889, § 5859, did 
not automatically transform a foreign life policy which did not provide 
for a temporary or paid-up insurance of a value equal to that under the 
law, though the law of the insurer’s state authorized such value in case 
of a default in payment of the fourth annual premium, into a paid up 
insurance of the net value prescribed in section 5856; the word “entitle,” 
as used in such proviso, meaning only that insured is “furnished with 





*Decision rendered Dec. 1, 1919. 216 S. W. Rep. 754. 
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grounds” for having the policy transformed into paid-up insurance. 
(For other cases, see Insurance, Dec. Dig. § 368[1!}.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Entitle.) 


Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, ‘Judge. 
Action by Susie M. Alford against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, Hostetter & Haley, 
of Bowling Green, and James C. Jones, Jr., of St. Louis (James H. Mc- 
Intosh of New York City, of counsel), for appellant. 

J. S. Fitzgerrell, of Bowling Green, and Wm. A. Dudley, of Tray, 
for respondent. 


3LAIR, P. J. This is an appeal from a judgment for the beneficiary 
in a 20-year endowment policy of insurance for $5,000 on the life of 
W. C. H. McPike. The policy was delivered October 13, 1896. Three 
annual premiums were paid. Insured defaulted in the payments due 
September 25, 1899, and thereafter, and died November 26, 1911. Ap- 
pellant is a New York corporation, and was licensed to do business in 
Missouri. McPike was a citizen of this state. When the policy was 
issued, the laws of New York provided that, after any policy had been 
in force for three full years and default was made in payment of 
premiums thereafter, the reserve should, on demand made, with surrender 
of the policy within six months, be taken as a single premium at the 
company’s published rates, and applied, as agreed in the application or 
policy, either to purchase extended insurance for the amount of the 
policy or paid-up insurance in such amount as the reserve would pur- 
chase; that, if no agreement appeared in the application or policy, then 
the “owner of the policy” might exercise his option on demand within 
six months. The law admitted to be then in force is section 88 of 
article 2, c. 690, Laws of New York of 1892, as set out in full in 
Nichols v. Ins. Co., 176 Mo. loc. cit. 364, 365, 75 S. W. 664, 62 L. 
R. A. 657. The policy in suit contained the following agreement: 

“This policy cannot be forfeited after it shall have been in force 
three full years as hereinafter provided: 

“First. If any subsequent premium is not duly paid this policy 
will be endorsed for the amount of paid-up insurance specified in the 
table on the preceding page, less the value of any indebtedness on this 
policy, provided demand is made therefor with surrender of this policy 
within six months after such non-payment—such paid-up insurance being 
payable either if the insured shall die before the 25th day of September, 
1916, or if the insured then be living—or, 

“Second. If any subsequent premium is not duly paid, and if this 
policy is not surrendered as provided in the preceding clause the insur- 
ance under this policy will, after the repayment of any indebtedness, 
be extended without request or demand therefor, for the amount of five 
thousand dollars, during the term provided in the table on the preceding 
page, payable only if the insured dies within said term. At the end 
of said term the insurance shall cease, and the amount provided in the 
last column in said table will become payable if the insured is then living. 

“Third. The insurance provided for in the two preceding clauses 
shall be based upon completed insurance years only, and shall be subject 
to the conditions of this policy, but without further payment of premiums 
and without loans or pirticination in surplus.” 

The amount of the available reserve under this policy was, in fact. 
somewhat less than it would have been if computed under the laws of 
this state then in force. Nevertheless, though so computed, the resultant 
sum would not have carried the policy to the time of McPike’s death. 
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No demand for a paid-up policy was made, and there was no communi- 
cation with the company after McPike’s death in 1911 until in July, 1913. 
he first petition in this case was drawn upon the theory that the policy 
was kept in force by the non-forfeiture laws of this state until McPike’s 
death. The amended petition, on which the case was tried, proceeds upon 
the theory that upon default in payment of the fourth annual premium 
the reserve on the policy was automatically converted, without demand, 
into paid-up insurance for the sum of $1,630.80. It was this sum, with 
interest, for which respondent had judgment. 

[1] The law in force when the policy was issued controls (Liebing 
v. Ins. Co., 269 Mo. loc. cit. 521, 191 S. W. 250) and must govern in 
this case. Sections 5856, 5857, 5858, and 5859 (as amended in 1895, Laws 
1895, pp. 197, 198), R. S. 1889, were then in force. Section 5856 provided 
that no policy of life insurance after two premium payments should be 
forfeited for non-payment of additional premiums, but that it should be 
commuted into extended insurance, proportioned to the net value of the 
policy less authorized deductions, if any. Section 5857 provided that, 
after the payment of two annual premiums and default, the legal holder 
of the policy might, within 60 days from the beginning of the extended 
insurance period as provided in section 5856, demand a paid-up policy 
which must be issued of the value prescribed by the section. Section 
5858 prescribes the rule of payment on commuted policies. Section 5859 
as amended in 1895 reads as follows: 

“The three preceding sections shall not be applicable in the following 
cases, to wit: /f the policy shall have been issued by any company 
authorized to do business in this state, and organized under the laws 
of another state of the United States which prescribes a surrender value 
or paid-up or temporary insurance in case of default in payment of premi- 
ums, and shall contain an agreement for such surrender value, tempo- 
rary or faid-up insurance, as prescribed by such other state as a part 
of said policy, or if the policy shall contain a provision for an uncondi- 
tional cash surrender value at least equal to the net single premium for 
the temporary insurance provided hereinbefore, or for the unconditional 
commutation of the policy for non-forfeitable paid-up insurance, or if 
the legal holder of the policy shall, within sixty days after default of 
premium, surrender the policy and accept from the company another form 
of policy, or if the policy shall be surrendered to the company for a 
consideration adequate in the judgment of the legal holder thereof, then, 
and in any of the foregoing cases, this act shall not be applicable: 
‘Rrovided, that in no instance shall a policy be forfeited for non-pay- 
ment of premiums after the payment of three annual premiums thereon; 
but in all instances where three annual premiums shall have been paid 
ona policy of insurance, the holder of such policy shall be entitled to paid- 
up insurance, the net value of which shall be equal to that provided for 
in section 5856 of this article.” 

The italics indicate parts added in 1895. By the same act a clause 
was eliminated In section 5859, RS. 1889, prior to 1895, the clause 
relating to paid-up insurance read: 

“Or for the unconditional commutation of the policy to non-forfeita- 
ble paid-up insurance, for which the net value shall be equal to the pro- 
caaea for in section 5857.” 

In the act of 1895 the last italicized clause was omitted. 

[21 It will be observed that section 5859, R. S. 1889, as it stood 
hefore amendment in 1895, exempted policies from the operation of sec- 
tions 5856, 5857. and 5858, R. S. 1889, only when such policies contained 
(1) provision for an unconditional cash surrender value at least equal 
to the net single premium for the temporary insurance “provided herein- 
before.” or (2) for the unconditional commutation of the policy to non- 
forfeitable paid-up insurance “for which the net value shall be equal to 
that provided for in section 5857,” or (3) if the legal holder, within 60 
days after default, exchanged the policy for another, or (4) if the legal 
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holder surrendered the policy for a consideration he deemed adequate. 
The amendment of 1895 made three changes. The first consisted of a 
provision which on its face, if considered without reference to the 
proviso also added, would have had the effect of rendering section 5856, 
5857, and 5858 inapplicable in the case of any policy issued by any 
company of another state whose laws prescribed (1) “a surrender value 
or (2) paid-up or (3) temporary insurance in case of default in payment 
of premiums,” and which policy contained “an agreement for such sur- 
render value, temporary or paid-up insurance as prescribed by such other 
state as a part of said policy.” Prior to this amendment, the company 
and the insured could not avoid the effect of sections 5856, 5857, and 
5858, R. S. 1889, by agreeing to substitute the reserve values fixed by the 
laws of the state of the company’s origin. -By this amendment, unless 
the proviso is held to qualify it very materially, they were permitted, 
under stated conditions, to agree in the policy to abide the non-forfeiture 
laws of the company’s state. Respondent concedes the policy agreement 
conformed to the laws of New York, but contends the proviso in the 
act of 1895 automatically, upon default in 1899, converted the policy in 
suit into paid-up insurance, “the net value of which” was equal to that 
provided in section 5856, R. S. 1889; i. e., $1,630.80. 

[3] We understand respondent’s position to be that section 5859, 
R. S. 1889, as amended in 1895, governs this case, but that since the 
policy did not provide for unconditional paid-up insurance and did not 
provide for temporary insurance of the value prescribed by section 5856, 
R. S. 1889, therefore the proviso in the act of 1895 automatically con- 
verted the policy into paid-up insurance of the net value prescribed in 
section 5856. In other words, respondent’s contention is that in every 
foreign policy issued while the act of 1895 was in force, which policy 
did not provide for temporary or paid-up insurance of a value equal 
to that under our law, though the law of the company’s state authorizes 
such value, the proviso in that act, in case of default as therein pro- 
vided, automatically transformed such policy into paid-up insurance of 
the net value prescribed in section 5856, R. S. 1889. The whole burden of 
this contention rests, in the last analysis, upon the word “entitled” as 
it appears in the proviso in question. The word is susceptible of more 
than one meaning. It might be used to mean that “a right or title” is 
given, is vested; or it might mean that one is “furnished with grounds 
for seeking or claiming with success.” Webster’s New International 
Dict.; Reed v. Bank, 29 Grat. (Va) loc, cit. 723, 724; English v. 
McNair, 34 Ala. loc. cit. 48, 49; Robertson v. R. R. 63 N. H. loc. cit. 548, 
3 Atl. 621; Hibberd v. Slack (C. C.) 84 Fed. loc. cit. 579. In deter- 
mining the meaning to be given to the word in this case, it is desirable 
to examine the effect produced by an acceptance of respondent’s interpreta- 
tion. It has been already decided that the proviso ‘applies to all policies. 
whether foreign or local.” Nichols v. Ins. Co., 176 Mo. loc. cit. 375, 75 
S W. 664 , 62 L. R. A. 657, citing Epperson v. Ins. Co., 90 Mo. App. 
436. If respondent’s contention be sustained, then every policy, for- 
eign or local, which falls within the act of 1895, after payment of three 
premiums and default thereafter, must necessarily be converted by the 
proviso into paid-up insurance of the prescribed value. It would make 
no difference what the laws of the foreign state prescribed nor what 
agreement the policy contained, whether the contract value was greater 
or less than that of our laws. The language of the proviso contains 
no exceptions. It would apply even in case the holder surrendered the 
policy and accepted another or accepted some other consideration ade- 
quate in his judgment. He might contract in his policy for temporary 
insurance in accordance with the laws of another state, and the policy 
might provide for the stated cash surrender value. None of these would 
avail, since, so construed, the proviso would step in every case under the 
act and convert the reserve into paid-up insurance without regard to 
what the parties had agreed or had done by way of settlement after de- 
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fault. If the proviso be so construed, the preceding provisions of the 
amended section could be construed only as defining the classes of policies 
which would be, by default, transformed by the act into paid-up insur- 
ance. The holding of this court that the first amendment added by the 
act of 1895 authorized the parties to contract with respect to the non- 
forfeiture laws of the state of the company’s origin is obviously unsound, 
if the proviso is to be construed as respondent contends. Such contract, 
in that event, would be denied all force as a contract and applied simply 
to catalogue policies to be governed by the proviso. Further, it is not 
reasonable to say the Legislature intended to convert into paid-up insur- 
ance a reserve which the parties had converted by agreement after default 
into a policy of another kind, or which the holder had adjusted with 
the company for a consideration he deemed adequate. Nor could any 
company be induced to issue another policy or pay a consideration in 
adjustment of a reserve already converted by the statute into paid-up 
insurance and liability thereunder already fixed by the proviso. Fur- 
ther considerations arise out of a study of the present statute (section 
6949, R. S. 1909), wherein the proviso is at it was, save that it provides 
that the holder “shall be entitled to paid-up or extended insurance” in 
case of default after three payments. 

We are of the opinion that respondent’s position is untenable. It 
seems probable that the Legislature meant by the proviso that, in cases 
to which the act applied, the holder, in the designated cases, should 
have the right to claim or demand paid-up insurance of the value fixed 
by the proviso, if he desired to do so, in any case in which he had 
contracted otherwise in his policy and concluded he preferred the statu- 
tory rather than the purely contract right: the proviso being a part 
of his contract. It entitled him to claim such paid-up insurance, but 
did not require him to accept it whether he would or no. There may 
be other reasonable constructions. Some are suggested. It is unneces- 
sary to decide between them in this case. By none of these is the judg- 
ment authorized. The insured had the full benefit of his policy agree- 
ment: and, had he died during the period of temporary insurance, his 
beneficiary could have collected the face of the policy. He did not 
die until after the expiration of that period 

The judgment is reversed. 

All concur, except Goode, J., not. sitting. 


SUPREME COURT OF NORTH CAROLINA. 





GARLAND 
Uv. 
JEFFERSON STANDARD LIFE INS. CO. (Nos. 541, 543.)* 


1. INSURANCE—“RENEWAL POLICY” REQUIRES NOTICE TO 
INSURED BEFORE FORFEITURE FOR NON-PAYMENT OF 
PREMIUMS. 

Where an insurance company, with the consent of another company 
which has issued a life policy, enters into a contract with insured for 
the performance of the conditions of such policy, and issues a new policy, 
such new policy constitutes a renewal within Laws 1909, c. 884, provid- 


*Decision rendered Dec. 20, 1919. 101 S. E. Rep. 616. 
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ing that no insurance corporation shall within one year after default 

in payment of any’ premium declare forfeited or lapsed any policy 

“hereafter issued or renewed,” unless notice is given to the insured. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Renewal.) 


2. INSURANCE—PAYMENT OF PREMIUM WITHIN ONE YEAR 
RENEWS POLICY UNLESS NOTICE OF DEFAULT GIVEN. 
Under Laws 1909, c. 884, providing that no insurance corporation 

shall within one year after default in payment of any premium declare 

forfeited or lapsed any policy hereafter issued or renewed, unless notice be 
given insured, a policy is “renewed” whenever the premium is paid. 
(For other cases, see Insurance, Dec. Dig. § 310;2].) 


3. INSURANCE—INSURED CANNOT WAIVE NOTICE OF FOR- 

FEITURE OF POLICY FOR NON-PAYMENT OF PREMIUMS. 

An insurance company cannot, by causing insured to execute a note 
for premiums waiving notice, evade Laws 1909, c &84, providing that no 
insurance corporation shall within one year after default in payment of 
any premium declare forfeited or lapsed any policy hereafter issued or 
renewed, unless notice be given insured, stating the amount due, place of 
payment, and person to whom payable by mail, addressed to the: last- 
known post office address of insured in this state. 


(For other cases, see Insurance, Dec. Dig. § 310[{2].) 


4, INSURANCE—MEASURE OF DAMAGES FOR WRONGFUL 
CANCELLATION OF POLICY IS PRESENT WORTH LESS 
PREMIUMS DUE. 


Where a life policy has been wrongfully canceled by insurer without 
giving notice required by Laws 1909, c. 884, and the condition of insured 
is such either by reason of age or physical condition that he cannot re- 
insure, the measure of compensation for the wrongful cancellation is the 
present worth of the principal sum in the policy reduced by the premiums 
that the insured would reasonably be called upon to pay, as found by 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 237.) 
Brown, J., dissenting. 


Appeal from Superior Court, Buncombe County; Ray, Judge. 

Action by George W. Garland against the ‘Jefferson Standard Life 
Insurance Company for wrongful cancellation of a life insurance policy 
and for damages for defendant’s failure to pay a fund created by a special 
contract. From the judgment for plaintiff, both parties appeal. On 
defendant’s appeal, no error; on plaintiff's appeal, new trial as to one 
issue. 

This action is for the wrongful cancellation of life insurance policy 
and to recover damages for the failure of the defendant to pay to 
the plaintiff his pro rata share of a fund created under a special contract. 
The following issues were submitted: 

“(1) Did the defendant wrongwully forfeit or lapse policy No. 
1706A for $5,000, issued to the plaintiff, the same being the policy sued 
on? A. Yes. 

“(2) If so, what damage, if any, is the plaintiff entitled to recover? 
A. Premiums paid in with interest 

“(3) What amount, if any, was the defendant indebted to the 
plaintiff at the date of the forfeiture or lapse of policy No. 1706A by 


reason of the special contract entered into between the plaintiff and 
defendant? A. $150.” 
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Upon this verdict the court entered judgment in favor of the plain- 
tiff on the second issue for $1,790.58, the same being the amount of 
payments made by the plaintiff to the defendant, and on the third issue 
for $150, and interest on both sums. From this judgment both parties 
appealed. 


George W. Garland, of Salisbury, in pro. per. 
Brooks, Sapp & Kelly, of Greensboro, for defendant. 


CLarK, C. J. On November 23, 1904, the plaintiff took out a policy 
of $5,000 in the Security Life & Annuity Company upon the annual 
payment of a premium of $104,30. On September 20, 1912, the defendant, 
the Jefferson Standard Life Insurance Company, with the consent of 
the Security Life & Annuity Insurance Company entered into a contract 
with the plaintiff for the perfomance of the conditions of said policy; 
it having assumed all the liabilities and contracts of the aforesaid 
Security Life & Annuity Company. 

It is admitted that the plaintiff made nine annual payments, but, 
being out of the state, he did not pay the premium which fell due on 
November 23, 1912, and on December 20, 1912, sent a check for $25, 
and by arrangement with defendant executed what is called the “blue 
note,” which is as follows: “Pol. No. 1706A. Mobile, Ala., Nov. 23, 
1912. 

“On or before February 23, 1913, after date, without grace and 
without demand or notice, | promise to pay to the order of the Jefferson 
Standard Life Insurance Company sixty-five and 85/100 dollars at home 
office, Greensboro, N. C, value received, with interest at the rate of 
6 per cent. per annum. 

“This note is accepted by said company at the request of the maker, 
together with the twenty-five and no/100 dollars in cash, on the follow- 
ing express agreement: 

“That although no part of the premium due on the 23d day of 
November, 1912, under policy No. 1706A, issued by the Security Life 
& Annuity Insurance Company on the life of George W. Garland and 
reinsured by Jefferson Standard Life Insurance Company has been paid, 
the insurance thereunder shall be continued in force until midnight of 
the due date of said note: that if this note is paid on or before the 
date it becomes due, such payment, together with said cash, will then 
be accepted by said Jefferson Standard Life Insurance Company as 
payment of said premium, and all right under said policy shall there- 
upon he the same as if said premium had been paid when due; that. 
if this note is not paid on or before the day it becomes due, it shall 
thereupon automatically cease to be a claim against the maker, and 
said payee company shall retain said cash as part compensation for 
the rights and privileges hereby granted, and all rights under said policy 
shall be the same as if said cash had not been paid nor this agree- 
ment made: that said payee company has duly given every notice re 
quired by its rules or by the laws of any state in respect to said premium, 
and in further compensation for the rights and privileges hereby granted 
the maker hereof has agreed to waive, and does hereby waive every 
other notice in respect to said premium or this note, it being well 
understood hy said maker that said payee company would not have 
accepted this agreement if any notice of any kind were required as a 
condition to the full enforcement of all its terms. 

98 Geo. W. Garland 
$65.85 


6683 11-23.” 


This was indorsed by the defendant company : 
Policy lapsed for nonpayment of this note. 
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Laws 1909, c. 884, provides that— 

“No life insurance corporation doing business in this state shall, 
within one year after the default in payment of any premium, install- 
ment or interest, declare forfeited or lapsed any policy hereafter issued 
or renewed, * * * unless a written or printed notice stating the 
amount of such premium, interest, installment or portion thereof due 
on such policy, the place where it shall be paid and the person to whom 
the same is payable shall have been duly addressed and mailed to the 
person whose life is insured or the assigns of the policy, * * * 
at his or her last-known post office address in this state, postage paid,” 
efc. : 

The court instructed the jury, quoting the above statute and reciting 
the evidence: 

“The court instructs the jury that, under the law in North Carolina, 
it is the duty of the insurer to notify the insured of any premium or 
portion of premium or interest on such portion of the date when said 
premium, portion, or interest thereon is due, and state in said notice, 
which shall be mailed at the expense of the insurer to the last-known 
address of the insured that unless said portion or interest thereon is 
paid on or before the date mentioned in said notice, said policy will 
be lapsed or canceled; that the only notice purporting to be given of 
the portion of the premium the defendant alleges to be due by the 
plaintiff in this case was maiied, not to the last address in this state of 
the plaintiff, but was mailed to Montgomery, Ala, and the court instructs 
the jury that, under the law, such notice was not properly made. The 
notice has been introduced in evidence, and the court instructs the jury 
that said notice does not comply with the terms of the statute of 1909, 
in that it does not notify the plaintiff that his policy will be lapsed or 
canceled unless the same is paid on or before the date given in said 
notice, and therefore the court instructs the jury that any lapse or can- 
cellation of the policy by reason of such notice was wrongful, and that 
such lapse or cancellation was a wrongful cancelaltion. I modify that 
instruction, gentlemen, by stating again, if, without notice, the plaintiff 
procured the extension of time by reason of the execution of the blue 
note offered in evidence, that then such notice would not be required, 
and by the execution of the note, if he did execute it, he waived the 
notice: but that is all predicated, gentlemen, upon the fact that you 
must find that the defendant did not owe the plaintiff a sufficient amount 
to pay the premium by reason of the special contract.” 

The defendant excepted. The jury must have found with the plain- 
tiff’s contention, as it answered the first issue “Yes,” that the policy 
was wrongfully canceled. 

On July 22, 1913, the defendant wrote to plaintiff at Salisbury, N. C.- 
“Re Policy 1706A. 

“Dear Sir: Please let us have your check for $21.43 covering in- 
terest due and accrued on loan in connection with your above-numbered 
policy to the next anniversary date This is very important and we 
will appreciate your prompt attention.” 

In August or September, 1913, the plaintiff tendered payment of the 
halance due on the premium to the home office company, which was 
refused: it claiming that the policy was forfeited. 

[1-3] The defendant rests his contentions on two points: (1) 
That the act of 1909 was passed suhsequent to the original insurance, 
which was made in 1904 But the reinsurance with the defendant com- 
pany was thereafter in August, 1912. and by the terms of the act one 
year’s notice is required to be issued for non-payment of premium on 
any policy “hereafter issued or renewed.” The new policy issued by 
the defendant company in August, 1912, was a renewal, and we are also 
of opinion that independently of that a policy is ‘“‘renewed” whenever 
the premium is paid. And. further. the “blue note.” so called. which 
was intended and expressed to be a waiver of the statute giving this 
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protection to the policy holders, was illegal and without force and 
eltect as a waiver of the protection of the policy, for the very object 
of the law was to protect the policy holder who was in straits. The 
above instruction was erroneous as to plaintiff. The defendant could 
not evade or repeal the statute by such device. 

The second cause of action was for the recovery of $6,000, alleging 
that under a paper writing called the “special North Carolina contract’ 
the issuing company agreed to allow the plaintiff a credit each year on 
his premium of a certain special dividend to be ascertained in the fol- 
lowing manner: 

“The company was to set aside $1 for every contract in force writ- 
ten in the state of North Carolina for 10 years from September 1, 1901, 
on which there had been paid during the preceding 12 months one 
annual or two semi-annual or four quarter annual premiums, and_ so 
long as such premiums shall be paid; this fund to be divided among 
a group of not exceeding 600 persons (of whom the plaintiff shall be 
one), and the quotient was to be the special dividend.” 

The plaintiff alleged that the company had concealed and withheld 
from him large sums of money to which he was entitled by reason of 
this special dividend* contract. In his brief the defendant says, “The 
company produced in court at great expense and serious inconvenience 
to itself its original cards, books, bookcases, and steel filing cases con- 
sisting of one ton in weight,” and says further that its assistant actually 
testified that upon a calculation made by him from these original records 
plaintiff had received the amount which he was entitled to. The testi- 
mony for the defendant was certainly weighty in avoirdupois, but the 
jury upon all the testimony found that there was a greater weight on 
the side of the plaintiff, and that the sum of $150 was due him on that 
issue. This was a question of fact, and the judge below did not disturb 
the verdict. 

There were numerous exceptions, but upon review of the record, 
the arguments, and the authorities we find no error entitling the de- 
fendant to a new trial. 

The plaintiff's assignment of error on his appeal is that on the 
second issue the court restricted the measure of damages for the 
wrongful cancellation of his policy of life insurance to the premiums 
paid, plus interest on each premium from the date of its payment 

This court has so held where the plaintiff bases his action upon that 
ground (Braswell v. Insurance Co., 75 N. C. 8; Lovick v. Insurance 

110 N. C. 93, 14 S. E. 506, and many others cited in Brockenbrough 

Insurance Co., 145 N. C. 355, 59 S. E. 118). but in those cases it was 
the defendant who was resisting that method of computation. But in 
this case the plaintiff contends that, the defendant having wrongfully 
canceled the policy, it was its dutv to save the plaintiff harmless (Burrus 
v. Insurance Co., 124 N. C. 9, 32 S. E. 323: Herring v. Lumber Co., 
159 N. C. 382, 74S. E. 1011, 42 L. R. A. [N. S.] 64), and that. while 
in an ordinary case the payment of the premiums and interest will put 
the parties hack in statu quo, and enable the insured to purchase another 
policy at his advanced age, with the increased premium rate (Braswell 
v. Insurance Co., 75 N. C 8), in this case the plaintiff contends that, 
owing to his having contracted an incurable disease (tuberculosis), he 
cannot reinsure at all. and that he can elect to treat the policy as at 
an end and recover its just value (Trust Co. v. Ins. Co.. 173 N. C 
567,92 S E 706): that. if it should reasonably anpear, as in an action 
for a wrongful death. that the insured would rot live exceeding one 
vear, taking all the evidence into consideration, then the jurv would be 
iustified in finding the value of the policy was its face value reduced 
hv the interest for one vear and the one preminm if thev should find 
that the insured would he reasonably expected to nay 2nother premium 

Tt cannot he said that an insurance company is at liberty to cancel 
any of its policies at its pleasure when (as in this case) one of its 
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insured becomes afflicted by an incurable disease and can be excused 
by refunding the premium and interest. The special contract that paid 
an annual dividend of more than $25 should also be considered in assess- 
ing the measure of damages. Robinson v. Insurance Co., 163 N. C. 
415, 79 S. E. 681. 

[4] It would seem that the present worth of the principal sum, 
$5,000, reduced by the premiums that the jury find that the insured 
would reasonably be called on to pay, would be the just measure of 
compensation for the wrongful cancellation of this policy when the 
plaintiff’s condition is such, either by reason of age or physical condi- 
tion, that he cannot reinsure unless the defendant shall elect, as it may, 
to reinstate the policy upon payment of all arrearages of premiums and 
interest thereon, as the plaintiff offered to do before bringing this 
action. The policy was taken out as a provision for those dependent 
upon the insured, and they should be reinstated, in their reasonable 
expectation of which they should not be deprived by the wrongful 
death of the defendant. 

The verdict should be set aside upon the second issue and a partial 
new trial granted for the assessment of damages thereon in accord- 
ance with this opinion. 

On defendant’s appeal, no error. On _ plaintiff’s appeal, new trial 
on second issue. 

Brown, J., dissenting. 


SUPREME COURT OF NORTH DAKOTA. 


MYLI 
vw 


AMERICAN LIFE INS. CO. OF DES MOINES, IOWA* 


1, INSURANCE—DEATH OF INSURED BY INFLUENZA IN 
MILITARY SERVICE NOT OCCASIONED BY EXTRA HAZ- 
ARD IN SUCH SERVICE. 


In an action upon an insurance policy, where it appeared that the 
insured had enlisted in the Navy Department during the recent war, 
and had been assigned to Dunwoody Institute in Minneapolis for in- 
struction and training, and while so assigned had contracted influenza, 
from which he died after a brief illness in the city hospital at Minneap- 
olis, the insurance company defended on the ground that the insured 
had not obtained a permit under the following clause of the policy: 

“Tf, within five years from date hereof, the death of the insured 
shall occur while engaged in military or naval service in time of war 
without previously having obtained from the company a permit there- 
for, the company’s liability shall be limited to the cash premiums paid 
hereon for the three years from date of issuance and thereafter to the 
legal reserve on this policy.” 

It is held: 

In view of the other provisions of the policy with respect to double 
indemnity for accidental death and disability benefits, the above-quoted 
provision does not exempt from liability for the face of the policy 


*Decision rendered Nov. 17, 1919. On Petition for Rehearing, Dec. 
& 1919. 175 N. W. Rep. 631. Syllabus by the Court. 


Vol. LV—15. 





220 Insurance Law Journal, Vol. 55. — [ Mar., 1920. 


where the death of the insured was not occasioned by extra hazard 
incident to military or naval service. 
(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE—CONSTRUCTION OF REPUGNANT PROVIS- 
IONS TO CONFORM TO EVIDENT CONSISTENT INTENT. 
Where repugnancy exists between different clauses of an _ insur- 

ance policy, the whole should, if possible, be construed so as to con- 

form to an evident, consistent purpose. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—PROVISIONS OF POLICY CONSTRUED TO 
APPLY ONLY TO EXTRA HAZARD, AND NOT TO OCCUPA- 
TION. 

Where status or occupation is not clearly made the basis for ex- 
emption from liability under an insurance policy, and where the lan- 
guage employed indicates a desire to provide only against extra hazard, 
to avoid forfeiture of the insurance, the policy will be construed to the 
latter effect. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from District Court, Cass County; A. T. Cole, Judge. 


Action by Lena Myli against the American Life Insurance Com- 
pany of Des Moines, Iowa. From a judgment for plaintiff and from 
an order denying a motion to vacate and to order judgment for plaintiff 
for a lesser amount, defendant appeals. Judgment and order affirmed. 


E. .B. Evans, of Des Moines, Iowa, and Carmody, Mulready & 
Louden, of Fargo, for appellant. 

Harry Lashkowitz and Barnett & Richardson, all of Fargo, for 
respondent. 


Birpzett, J. This is an appeal from a judgment in favor of the 
plaintiff and from an order denying a motion to vacate and to order 
judgment in favor of the plaintiff for a lesser amount. The action is 
one to recover the face of a life insurance policy. The defense is that 
by reason of a provision in the policy the liability of the defendant 
was limited to $68 30, the amount of premiums previously paid by the 
insured. 

On October 30, 1917, a policy of insurance in the sum of $2,000 
was issued by the defendant company to Hiram I. O. Myli, in which 
Lena Myli, his mother, the plaintiff in this action, was sole beneficiary. 
On or about June 19, 1918, the insured enlisted in the United States 
Navy, and was required to attend Dunwoody Institute in Minneapolis 
for training. The institute was at the time under the control of the 
United States Naval Department, and it furnished technical and other 
instruction to enlisted men after the fashion of ordinary colleges. There 
were also some requirements as to drill and physical culture. After 
a brief illness of influenza, the insured died on October 7, 1918, in 
the city hospital at Minneapolis. At the trial of the action the court 
directed a verdict for the plaintiff, and the defendant -appeals 

[1] Upon this appeal the principal contention of the defendant 
and appellant concerns its liability under the policy. It contests liabil- 
itv for the face of the policy on the ground that by express provision 
it was stipulated that its liability should not exceed the cash premium 
paid if the death of the insured should occur while he was engaged 
in naval service. The language of the policy upon which this conten- 
tion is based is as follows: 
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“If, within five years from the date hereof, the death of the in- 
sured shall occur while engaged in military or naval service in time 
of war without previously having obtained from the company a permit 
therefor, the company’s liability shall be limited to the cash premiums 
paid hereon for the three years from date of issuance and thereafter 
to the legal reserve on this policy.” 

The argument is that the above provision reduces liability to a return 
of the premium in this case by reason of the fact that the insured was 
at the time of his death an enlisted man in the naval service. It is 
contended that the effect of the provision is to automatically cancel 
the life insurance stipulated in the policy the moment the policy holder 
becomes enlisted or inducted into the military or naval service without 
having previously obtained a permit therefor, and without complying 
with whatever provisions (not named in the policy) the company might 
wish to require concerning additional premiums. As against this con- 
tention the respondent asserts that it is the evident purpose of the 
stipulation to provide only against the consequences of extra hazard 
incident to actual service in connection with hostilities. 

Before the harsh construction in the direction of forfeiture can be 
supported it must be found to result necessarily from the provisions 
of the policy. The policy must be read in the light of the obvious 
purpose of the particular provision, and it must be found that the ex- 
emption falls clearly and directly within its terms. It seems clear 
to us, upon a view of the whole policy and the evident purpose under- 
lying the particular stipulation, that the circumstances of this case 
do not bring the defendant within the exemption contracted for. 

This policy is more than the usual life insurance policy. It provides 

for the payment of $2,000 upon the death of the insured— 
“or $4,000 in the event of the death of the insured * * * while this 
policy is in full force, by bodily injury effected exclusively by external, 
violent and accidental means, not including death by self-destruction, 
sane or insane, nor resulting from military or naval service in time 
of war, and occurring within ninety days after such bodily injury.” 

The policy also provides, under the head of “Risks Not Assumed,” 
that it is issued without restrictions as to residence, travel, or occupa- 
tion, “except military or naval service in time of war as provided here- 
in,” and that subject to the restriction for military or naval service in 
time of war the face value shall be incontestable after two years; also 
that “the double indemnity benefit contained in this policy shall be 
contestable after two years from the date of issuance only for mili- 
tary of naval service in time of war,” etc. 

Besides the double indemnity feature the policy also contains a 
disability feature, and in the paragraph defining the disability protec- 
tion it is stated that after the payment of one annual premium and 
while the policy is in full force, the company, upon receipt of proofs 
of disability, will pay certain stipulated benefits. The injuries excepted, 
for which benefits will not be paid, are stated as follows: 

“Excluding intentional, self-inflicted injuries, or injuries resulting 
from military or naval service in time of war.” 

There are further stipulations for a reduction of the annual premi- 
ums to the extent of $1.40 per thousand dollars if the insured shall elect 
to cancel the disability protection, and $2 on each thousand if the 
insured shall elect to cancel the double indemnity protection. 


From the foregoing provisions it is apparent that the insurance 
company did not stipulate for non-liability under either the double 
indemnity or disability clauses of the policy for injuries to the insured 
or for accidental death while his status was that of an enlisted man. 
For these clauses specifically provide for non-liability for the double 
indemnity and the disability benefit only in case the injury or death 
results from military or naval service in time of war. If the appellant’s 
contentions are correct with respect to the meaning of the clause par- 
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ticularly relied upon, the situation would ve this: If an enlisted man 
should die from some cause not attributable to war, the insurance 
would not be collectible. But if, while walking down the street he 
should meet with an accident not attributable to the extra hazard of 
war, he would be entitled to his disability benefits, or, if he should 
meet accidental death, the beneficiary would be entitled to double 
indemnity. 

It will be seen that if the construction of the appellant be followed 
there is a repugnancy on the face of the policy between the provision 
relied upon and the provision concerning double indemnity in case death 
results from accidental means not “resulting from” military or naval 
service. The repugnancy is this: A double indemnity is provided for 
in case of accidental death, provided that such death does not result 
from military or naval service in time of war, and in the clause relied 
upon by appellant, as construed by it, no insurance is provided in case 
death shall occur while the insured is “engaged in military or naval 
service in time of war.” If an enlisted man should meet death by 
accidental means not attributable to military or naval service, the double 
indemnity would be payable under the double indemnity clause, but 
under the clause relied upon it would also be true that his death occurred 
while his status was that of an enlisted man in time of war, and the 
death loss would not be payable. at 

The other provisions of the policy respecting the extra hazard of 
war service appear to be based upon the same foundations as the double 
indemnity provision. They except from liability for injury or accident 
only where occasioned by the extra hazard. The whole policy should 
be read together, so that its provisions may be reconciled to a consistent 
purpose. Especially should this be done where the main purpose is 
evident, and is one which accords with reason. It would indeed be a 
peculiar situation under which a person who has life insurance has 
double indemnity in case of death by accident and no indemnity in 
case of death from natural causes. This situation is rendered none the 
less peculiar by reason of the fact that upon obtaining the permit the 
exception provided in the double indemnity and disability clauses would 
still obtain, because a repugnance arises and does exist as explained 
above upon the failure to obtain a permit. 

Reading the whole policy, we deem the intention of its various 
provisions with regard to the restrictions concerning military or naval 
service to be clear. The express intention does, in reality, conform 
to the purpose of the provision as stated in the deposition of an officer 
of the company, namely, to except the policy from applving where the 
insured has come to his death from a hazard connected with military 
or naval service. In short, the status of the insured is not made the 
test, hut the character of the service. The important words in the clause 
relied upon and those which signify its correlation with the other pro- 
visions hereinbefore referred to are “while engaged in military or naval 
service.” These words are descriptive of two forms of hazardous 
service that are not intended to be covered, and it is only while the 
insured is engaged in such service that the exemption is applicable. It 
is idle to say that because one’s status is such that he must respond 
to orders from military or naval authority, he is in military or naval 
service within such a provision, when in fact there is nothing ahout his 
daily activities that suggests the least physical danger that would en- 
hance an insurance risk. 


[2] It would he highly unreasonable to assume that it was intended 
to exempt from liability on the mere ground of status. In the first 
place, if status were to be made the test, language should hove heen 
emploved to make it apparent that it was to he the test. For instance, 
it might well have been stated, “If within five vears from date the in- 
sured shall enlist or become inducted into the militarv or naval service 
without having obtained a permit therefor,” etc., then status would 
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clearly have been the test. In the late war we know that many men 
were inducted into the service and assigned to special duties for which 
they were fitted by training and which involved no hazard peculiar 
to military or naval service; also that many who were capable of re- 
ceiving special technical training were assigned to institutions capable 
of giving that training, so that they might later on be better equipped 
for more highly specialized service in conducting actual hostile opera- 
tions; and that, while receiving that training, they were not subjected 
to the hazards of war. There would be no reason for such persons 
to assume that by so enlisting they rendered themselves liable to pay 
extra premiums on life insurance policies of this sort, or, failing to 
do so, to lose the benefit of their insurance. 

[3] On the question of the proof that the insured came to his 
death while subjected to the hazard of naval service, it is clear that 
such is not the case. He was in an inland city, and not subject to any 
risks not common to civilians with whom he was constantly associated. 
Neither do we deem the exclusion of the testimony of defendant’s 
agents, with reference to the construction of the contract at the time 
the application was made, to be erroneous. By express stipulation the 
company refused to be bound by any construction placed upon the 
policy by its agent or agents, and from this it results that the conversa- 
tions taking place between the insured and the agents of the defendants 
could not, as a matter of law, amount to a mutual construction of the 
contract by the parties, and the provisions are not so doubtful that a 
court would be justified in following any construction the insured 
alone might have placed upon it. 

For the foregoing reasons, the judgment and order appealed from 
are affirmed. 

Christianson, C, J., and Bronson, Grace, and Robinson, JJ., concur. 


On Petition for Rehearing. 


Birpzett, J. Appellant has filed a petition for rehearing in which 
emphasis is laid upon a portion of those provisions of the policy relat- 
ing to double indemnity and disability. It is stated that these provis- 
ions are expressly made applicable only ‘ ‘while the policy is in full force 
and effect,” and that in the instant case, if appellant's contention as to 
the meaning of the principal clause in conntroversy is correct, the policy 
would not be in full force and effect while a man was in military or 
naval service without a permit. Ergo, says the petitioner, the discussion 
in which the repugnancy is pointed out begs the question; for it first 
assumes that the policy “is in full force and effect.” The learned coun- 
sel for the petitioner are apparently unmindful of the argument ad- 
vanced by them in the brief in answer to the respondent’s contention 
that the company had waived the benefit of the clause in question. 
The respondent argued that by the acceptanne of the premium from 
the insured after his enlistment in the naval service the company 
had waived the provision respecting limited liability during such serv- 
ice. Appellant’s counsel asserted in the brief and strenuously argued 
(and we think correctly) that this did not constitute a waiver, for the 
insured had the right to pay the premiums “and continue the policy in 
force while he was in the naval service of the United States, not- 
withstanding the exemption of the company from liability,” etc. It is 
our view that the policy was in force as the counsel for appellant: orig- 
inally argued, and that the repugnancy does exist as pointed out in the 
original opinion. It may be added that the petitioner’s argument is 
clearly founded upon a misconception of the stipulation relied upon. 
The stipulation does not cancel the policy. It only provides what the 
liability shall be in case of the death of the insured while engaged in 
military or naval service without a permit. It does not purport to limit 
or create any exemption from liability for disability following acci- 
dents sustained by one in the military or naval service not resulting 





Life.] Wingo v. New York Life Insurance Company. 225 


3. INSURANCE—THAT DOCTORS TOLD APPLICANT HE HAD 
LUNG TROUBLE DOES NOT AS A MATTER OF LAW SHOW 
HIS FRAUD BY CONCEALING STATEMENT IN APPLICA- 
TION. 


A court on motion for. non-suit in suit on life poiicy is not war- 
ranted in saying that applicant, who answered question whether he had 
had disease of the lungs in the negative, was bound at his peril to 
believe that he had disease of the lungs because doctors had so diag- 
nosed his ailment. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—THERE MUST BE BREACH OF LETTER OF 
LIFE POLICY TO DEFEAT RECOVERY. 
A contract to be performed after the death of one of the parties 
should not after the death of such one be annulled by the other party, 
except upon breach of the letter of the agreement. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—EVIDENCE OF FRAUD MUST BE CLEAR 
AND CONVINCING. 
Evidence to establish fraud in procuring life policy must be clear 
and convincing. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8. INSURAN'CE—KNOWINGLY ACCEPTING APPLICANT HAV- 

ING DISEASE AS ESTOPPEL. 

Apart from any untrue or fraudulent answers made by applicant for 
life policy, after a medical examiner of company has passed applicant 
knowing of defects in his body, the company may not thereafter contend 
that the insured was unsound. 


(For other cases, see Insurance, Dec. Dig § 373[2].) 


Appeal from Common Pleas Circuit Court of Spartanburg County ; 
T. J. Mauldin, Judge. 

Action by Annie L. Wingo against the New York Life Insurance 
Company, and by Augustus L. Maxwell against the same defendant. 
The two cases were tried together by consent of counsel and resulted 
in verdict and judgment for plaintiffs, and the Insurance Company 
appeals. Affirmed. 

Defendant’s exceptions are as follows: 


(1) In that the presiding judge erred in refusing the defendant’s 
motion for a directed verdict in its favor on the fifth ground set forth 
in said motion as follows: “In that the testimony is susceptible of 
only one inference, to wit, that William Dean Wingo, the deceased, 
falsely stated and represented in his medical examination that he had 
never had a disease of the lungs prior to the date of his medical 
examination, ana the question referring explicitly to his past health, 
the decision of the Supreme Court of this state in the case of Gamble 
v. Insurance Co., 95 S. C. [196, 78 S. E. 875], and other similar cases, 
does not apply, and the court should direct a verdict for the defendant 
herein. It being shown by the uncontradicted testimony that the de- 
tended to defraud the company in that the testimony shows that he 
issued the policies in evidence if it had known that Wingo had suffered 
with a disease of the lungs prior to the date of his medical examina- 
tion, or had been told by three physicians that he had a disease of the 
lungs’—the error being that the uncontradicted evidence in the case 
showed that Wingo had prior to the date of his medical examination 
been informed by three doctors that he had a disease of the lungs, and 
admitted to witnesses that he had a disease of the lungs; that he had 
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from such service. Then, to accentuate the repugnancy previously 
pointed out, the policy says: 

“If the death of the insured shall occur during the period of total 
and permanent disability, then the full amount of this policy, less 
the value of any indebtedness, shall be paid to the beneficiary.” 

It is clear that the disability benefit attaches before the exemption 
from liability for a death loss becomes operative. 

If the disability and double indemnity provisions were not intended 
to be operative while the insured was in the military or naval service 
without a permit, it would seem that the policy, which expressly stipu- 
lates for stated reductions in the premium where the insured elects 
to cancel these benefits, would also be extended to cancellations auto- 
matically effected through entry into the military or naval service with- 
out a permit. The insurance company itself has apportioned the premi- 
ums to these risks, and why would it collect those portions of the pre- 
miums applicable to such risks from a man in military or naval service 
without a permit if it was not assuming the risks exactly as stated in 
the policy? And, as stated, the exemptions under these clauses are 
based upon death or injuries resulting from military or naval service 
in time of war 

The petition is denied. 

Christianson, C. J., and Robinson, Bronson, and Grace, JJ., concur. 


SUPREME COURT OF SOUTH CAROLINA. 


WINGO 
v. 
NEW YORK LIFE INS. CO. 


MAXWELL 
v. 
SAME (No. 10259)* 


1. INSURANCE—MAKING OF FALSE REPRESENTATIONS AS 

TO HEALTH FOR JURY. 

In suit on life policy involving issue whether insured in his appli- 
cation had knowingly made false answer to question whether he had 
suffered from any disease of the lungs or been treated by a physician 
for any such disease, case held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—FALSE ANSWERS IN- APPLICATION _IN- 
VALIDATING LIFE POLICY ONLY WHEN MADE WITH 
FRAUDULENT INTENT. 

Insurer to defeat recovery on life policy on the grounds of insured’s 
false answer to question as to lung disease must establish: (1) That 
the answer was false; (2) that it was made with the intent to deceive 
and defraud the company. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 





*Decision rendered Aug. 25, 1919. 101 S. E. Rep. 653. 
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decide. By some evidence I mean to differentiate in this: It is evi- 
dence for you; it is not conclusive of the fact; it is evidence for you 
to take into consideration.” “(5) I charge you that an examination of 
the deceased by a physician chosen by the insurance company is some 
evidence of one of two things, either that the disease did not exist, or 
that its existence was known and waived by the insurance company. lf 
you find from the facts in this case that the disease did not exist or 
that its existence was known to the physician, or by reasonable examina- 
tion on his part could have been known, he will be held in law to have 
known of the disease, and the company will be deemed to have waived 
it, and your verdict should be for the plaintiff.” And I add here: “But 
if the physician did make a reasonable examination and failed to dis- 
cover such disease, and such failure was due to the fraud of the appli- 
cant, as I have defined fraud to you, then the plaintitl could not recover. 
Now, right here I want to tell you that waiver in law is simply the vol- 
untary relinquishment of a known right. If one has a right, knowing 
it, and voluntarily relinquishes it, fails or refuses to insist upon it, he is 
deemed in law to have waived that right, and therefore, if he leaves 
by that waiver some other person to act, he could not of course later, 
after another has acted, rely upon any such right, if so waived’”—the 
error being that in charging these requests the court violated the pro- 
visions of the Constitution of 1895, and charged the jury upon the facts 
of the case, the judge stating to the jury what the evidence was, and 
that the jury should consider the examination of the company’s medical 
examiner as evidence of a fact in the case, which we submit was error 
in violation of the Constitution, as stated. 

(6) In that the presiding judge erred in charging plaintiff’s seven- 
teenth request to charge, as follows: ‘“(17) I charge you that the 
insurance company could waive the fact that the applicant for insur- 
ance had suffered from a disease of the lungs or any other statement 
required by it to be made in the application and examination papers. 
[ further charge you that an examination of the deceased by a physi- 
cian chosen by the insurer is some evidence either that the disease did 
not exist or that its existence was known and waived by the insurer, 
and if you believe the evidence to be true, your verdict should be for 
the plaintiff. Waiver is the relinquishment of a known right, and if 
you find that the insurance company, by the act of its agent, the medical 
examiner, waived the right to refuse an insurance policy by reason of the 
fact that the applicant had suffered from lung trouble, then your ver- 
dict should be for the plaintiff, provided that was the only reason for 
refusal for an insurance policy’—the error being that in charging these 
requests the court violated the provisions of the Constitution of 1895, 
and charged the jury upon the facts of the case, the judge stating 
to the jury what the evidence was and that the jury should consider 
the examination of the company’s medical examiner as evidence of 
a fact in the case, which we submit was error and in violation of the 
Constitution, as stated. 

(7) In that his honor the presiding judge erred in charging the 
plaintiff’s third, fifth, and seventeenth requests set ferth above and also 
plaintiff’s thirteenth and fourteenth requests to charge, as follows: “(13) 
I charge you that the knowledge and also the errors and tue negligence 
of the examining physician of the insurance company are those of the 
company itself, which it is estopped, to take advantage of, unless, gen- 
tlemen of the jury, as I have already stated, that knowledge was per- 
verted through the fraud of the assured, unless fraud was practiced 
to bring about a condition such as is requested in that request to charge 
on the part of the medical examiner. (14) I charge you that an in- 
surance company cannot take the money of an insured while he lived 
and when he was dead claim a forfeiture on account of what it 
knew at the time it made the contract of insurance, or should have 
known by reasonable examination of its physician, for that would 
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been treated by these doctors for that disease, and, having falsely 
answered the question asked, under the issues raised in this case the 
court should have directed a verdict for the defendant. 

(2) In that the court should have directed a verdict for the de- 
fendant in these cases on a fourth ground set forth in a motion for a 
directed verdict as follows: “That the only inference that can be 
drawn from the testimony in this case is that the applicant Wingo, in- 
tended to defraud the company in that the testimony shows that he 
applied for the insurance on November 25, 1913; that on November 28, 
1913, three days later, he went to the witness, Dr. Gibson, and asked him 
to go over his lungs. The doctor told Wingo that in his opinion he had 
tuberculosis of the lungs, and about two weeks later, on December 17, 
1913, he gave to the medical examiner a false answer, to the question, 
‘Have you ever had or suffered from a disease of the lungs?’ This 
shows conclusively an intent to defraud, and Wingo should not be al- 
lowed to profit by it. The defense set up by the defendant should be 
sustained by the court, and a verdict directed in favor of the defendant” 
—the error being that the testimony in this case shows a conscious 
failure on the part of the insured, Wingo, to disclose the truth in 
answer to the questions asked as to his past health, to wit, question 9 
in the application, and under the uncontradicted evidence in the case 
false statements material to the risk were proved by the defendant, and 
a verdict should have been directed in its favor. 

(3) In that the presiding judge erred in refusing to direct a ver- 
dict for the defendant on the first, second, and third grounds as set 
forth in the motion for a directed verdict, in that the testimony was un- 
contradicted and susceptible of only one inference, and was such testi- 
mony that no reasonable jury could have found otherwise than that the 
deceased, William \D. Wingo, made false statements and representations 
material to the risk, to wit, that he had never had nor suffered from 
any disease of the lungs nor consulted a physician for such disease 
within five years prior to the date of his medical examination; the 
uncontradicted testimony being that the deceased had consulted three 
doctors, to wit, Nelson, Black, and Gibson, prior to the date of his 
medical examination for a disease of the lungs; that these doctors told 
Wingo he had such a disease and treated him for it; that Wingo ad- 
mitted to other witnesses that he had the disease, and the presiding 
judge was in error in not directing a verdict for the defendant on these 
grounds, the testimony showing, that the defendant would not have 
issued the policies if it had known the truth regarding such statements 
and _ representations. 

(4) In that the presiding judge was in error in admitting over 
defendant’s obrection the testimony of all of the witnesses for the plain- 
tiff and the defendant with two exceptions, the questions and answers 
as to the character and reputation of the deceased, Wingo. The error 
being that there was no issue involving the character of the insured, 
Wingo, and no matter how serious a moral delinquency may be in- 
volved in a fact and how much the establishment of that fact may 
have affected Wingo’s reputation, he could not invoke the aid of his 
previous reputation to disprove the fact in issue, and the court was 
in error in admitting such testimony, as it grievously affected the rights 
of the defendant in the trial of this case, and prejudiced the defendant’s 
case before the jury. 

(5) In that the presiding judge erred in charging plaintiff’s third 
and fifth requests to charge, as follows: “(3) I charge you that the 
fact that the company doctor examined and passed the applicant, in view 
of the questions asked him in the application, was some evidence under 
all the circumstances in this case that he had never suffered from a 
disease of the lung ‘or any other serious disease.’” That is correct, 
and I make this addition to it: “It is some evidence, and you are to 
take that into consideration in passing upon the issue which you are to 
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be fraud”—in that said requests improperly defined the law of waiver, 
charging the jury that a lack of knowledge or its equivalent, negligence 
and carelessness, on the part of an examining physician for an insur- 
ance company, which presupposes that such physician had no knowledge 
of a given fact, could amount to a waiver on the part of the insurance 
company; the error being that waiver and estoppel involved the re- 
linquishment of a known right, while the charge as given made the 
defendant liable for a matter of which it had no knowledge. 

(8) In that his honor the presiding judge was in error in charging 
the plaintiff’s eighth request to charge, as follows: “I charge you 
that, should you find that a statement made by the deceased in an 
application for a policy was false, yet that raises no presumption that 
it was made with intent to deceive; it is the duty of the defendant 
to allege fraud to prove it by a preponderanée of the testimony, and 
he must go further and prove that such statements were made with the 
intent to deceive knowing at the time the statements to be false” I 
charge you that. And charge you here also in this connection that the 
evidence to establish fraud must be clear and convincing and _ satisfac- 
tory, and such as to lead you, as I have stated befure, to come to the 
conclusion that the greater weight of that evidence is in favor of the 
proposition of fraud—the error being that the defendant was only bound 
in law to prove the allegations of its answer by the greater weight 
of the evidence, whereas the court charged the jury that evidence “to 
prove fraud must be clear and convincing and satisfactory,” that such 
rule was improper, and not in accord with the rule laid down in the 
law of this state, and prejudiced the defense in its case before the jury. 


Thomas & Lumpkin, of Columbia, and James H. McIntosh, of 
New York City, for appellant. 

Nicholls & Nicholls and John Gary Evans, all of Spartanburg, for 
respondents. 


Gace, J. This cause has been tried four times on circuit and has 


‘been hither once before. 99 S. E. 436. Let the eight exceptions be 


reported. 

[1] The major issue made by the appellant’s argument is that 
the trial court ought to have directed a verdict for the defendant, upon 
the ground that the applicant had secured the policies of insurance 
to he issued to him by his untrue and fraudulent answers to the medical 
examiner, The first three exceptions are directed to this issue. Upon 
the face of it the issue is a serious one. 

The particular answer challenged is that to question 9 in the appli- 
cation, though counsel did animadvert on the answer to question 10, 
“in order to fortify the contention that the applicant had dealt unfairly 
with the company.” Question 10, answered in the negative, is: 

“Have you consulted any physician for any ailment or illness not 
mentioned above ?” 

The ailment mentioned above was that of the heart and lungs. 
There is no testimony that the decedent ever consulted a doctor about 
any ailment save disease of the lungs. That question and answer there- 
fore fall out of the case. 

Reverting to question 9, it reads: 

“(9) Have you ever had or suffered from any of the following 
diseases (if you have so suffered within 5 years, name and address of 
physician consulted): * * * 

“B. Of the heart nor lungs? Answer: No.” 

[2] The argument of the defendant is: (1) that the answer was 
untrue: and (2) that the answer was made with intent to deceive and 
defraud the insurance company. The defendant must establish both ot 
these postulates to defeat the contract. The question is unhappily 
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phrased, and its meaning, if not ambiguous, is at least not readily ap- 
parent. The four words italicized have been supplied, to bring out 
the sense of the question. 

The primary answer sought by the question was: Had the applicant 
suffered within five years a disease of the lungs? The secondary answer 
was, if he had so suffered, then give the name and address of the 
physician consulted. The answer which the applicant made is plainly 
referable to the primary question; it is simply “No.” 

The applicant was not asked if he had consulted a physician about 
a disease of the lungs, but only if having suffered such a disease within 
five years next before, had he consulted a physician about it. The 
answer was that he had not suffered from a disease of the lungs. The 
primary question was directed to the applicant’s knowledge of his phy- 
sical condition for the five years before, not to a doctor’s opinion 
thereabout. 

Some men are not so ready to believe what a doctor tells them. 
Dr. Bunch testified so much. It is true that Dr. Nelson testified that 
he told applicant in 1909 that he had a disease of the lungs, and another 
doctor told the applinant in 1913 he was afraid he had tuberculosis. 
Dr. Black testified he, perhaps wisely, did not inform the applicant of 
his malady. But the applicant’s answer did not gainsay that declara- 
tion of Dr. Nelson. So much was not asked him, though it might have 
been. The question was in effect did he believe that he suffered from 
a disease of the lungs, and to that question he answered “No.” There 
is no testimony that the applicant ever declared to anybody that he had 
tuberculosis. 

[3] A court, on motion for non-suit, is not warranted to say that 
an applicant was bound at his peril to believe in a diagnosis of his 
ailment. Indeed, it is possible that doctors have more than once declared 
to a patient that he had disease of the lungs when the fact turned out to 
be the contrary. 

[4] When a contract has been executed, and to be performed after 
the death of one of the makers of it, and when that maker of it is dead, 
the contract ought not to be annulled by the other maker, except upon a 
breach of the letter of the agreement. The only testimony that the 
applicant was directly informed that he had tuberculosis is that of Dr. 
Nelson, and that circumstance took place four years before the applica- 
tion was made. On the other hand, Dr. Bunch was the medical examiner 
for the company, and he testified directly that the applicant was sound 
in body. The application blank does not show that Dr. Bunch asked 
the applicant whether he had consulted Drs. Nelson, Black, and Gibson 
about his lungs; he asked the applicant whether he ever had or suffered 
from disease of the lungs. 

If Dr. Bunch thought the applicant was free from disease of the 
lungs, there was every reason why the applicant should have been of 
the same mind, and there is no suggestion that Dr. Bunch’s opinion 
was fabricated. The same witness and the other doctors testified that 
tuberculosis bacilli inhabit the body of well-nigh all men, and it was 
only when they get the ascendancy that the subject is pronounced tubercu- 
losis. And Dr. Bunch testified further that the disease sometimes gal- 
loped to death within a year of its appearance. And again, the com- 
pany’s soliciting agent testified that he had written policies on the 
applicant in other companies, that the applicant had all the appearances 
of a normal man. and that the agent sought and solicited the applicant, 
and that the applicant did not seek the agent. Under all the testimony 
the court was wise to leave the jury to find if the decedent knew he 
had tuberculosis when he made answer to question 9. 

But, assuming that question 9 reasonably suggested to the applicant 
his duty to answer if he had aforetime consulted a physician thereabout, 
and that the answer “No” was a response to that question, yet such an 
answer is only fatal when it is prompted by the intent to deceive. That 
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inquiry involves a secret operation of the mind, and the circumstances 
before recited do not leave the issue free from reasonable doubt. 

[5] In this connection the eighth exception is relevant. Nobody 
will deny that in a court of equity the rule prevails that fraud must be 
proved by clear and convincing testimony, and that because it involves 
the wicked intent. The same rule operates in a court of law; both 
courts have jurisdiction to try issues of fraud; and there is no reason 
to apply a different rule in the two courts. The circuit court did not 
instruct the jury that the preponderance of evidence in favor of the 
defendant should be clear and convincing, for that is not correct; the 
instruction was that the substantive matter to prove fraud, the evidence, 
should be clear and convincing. 

[6] The fourth exception, by the words of it, admits that two 
witnesses testified without objection to the good character of the dece- 
dent. It is therefore not worth while to inquire if the others who 
swore on that subject under objection testified against the law. More- 
over, the postulate announced in Smets v. Plunket, 1 Strob, 372, relied 
upon by the appellant, has been modified by subsequent decisions of this 
court. See Dawkins v. Gault, 5 Rich. 153; Werts v. Spearman, 22 
S.C 299. 

[7] The vice expressly suggested in fifth and sixth exceptions is 
that the court “charged the jury upon the facts.” The exceptions are 
without merit. All the court told the jury in that connection was that 
Dr. Bunch’s testimony was some evidence of a fact in issue. That 
was but saying that the testimony tended to prove the fact. When 
relevant and competent testimony—and this was both—is introduced, 
the inference of law is that it tends to prove the fact to which it 
is directed. See Gamble v. Insurance Co., 95 S. C. 199, 78 S. E. 875. 

The seventh and last exception to be considered “alleges error in 
charging the law of waiver,” as the law upon that subject was stated 
in the third, fifth, seventeenth, thirteenth and fourteenth of the plain- 
tiff’s requests, and which requests were all allowed. 

The force of the appellant’s brief is directed to the plaintiff’s thir- 
teenth and fourteenth allowed requests. The fourteenth request was 
taken bodily from the opinion in Insurance Co. v. Arnold, 97 S. C. 
421, 81 S. E. 964, Ann. Cas. 1916C, 706. The appellant’s counsel has 
not indicated in the argument wherein that postulate is untrue. 

[8] Commenting in the brief on the thirteenth request, the ap- 
pellants’ counsel says: 


“The error is that the court improperly defined the law of waiver, 
charging the jury that a lack of knowledge or its equivalent, negligence 
and carelessness, on the part of an examining physician for an insur- 
ance company, could amount to a waiver.” 

The court was not stating the law of waiver, but was expressly 
stating the law of estoppel. The two subjects are fot synonymous, 
although akin. 

The argument does not deny, apart from any untrue or fraudulent 
answer made by the applicant, that if a medical examiner shall pass 
an applicant, knowing of defects in his body then the company may not 
thereafter contend that the subject was unsound. It matters nothing 
whether this conclusion is founded upon that which the books call es- 
toppel, or waiver, or what not; those are only words 

If the above stated postulate be true, then it is immaterial whether 
the action of the doctor be prompted by inefficiency or by carelessness: 
the result is the same: the company set him to judge of the applicant’s 
fitness, and the company is hound by his judgment. The thirteenth 
request amounted to so much. 

As before stated, this leaves out of the question this applicant’s 
answer. The court had charged the jury the effect of them. 

The judgment is affirmed. 

Gary, C. J., and Hydrick, Watts, and Fraser, JJ., concur. 
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WRIGHT, ins. com’r oF GEorciA, v. HIX. (3 Div. 398)* 


(Supreme Court of Alabama.) 


2. INSURANCE—PLEA IN ACTION BY INSURANCE COMMIS- 
SIONER ON NOTE FOR STOCK IN INSOLVENT COMPANY 
SUBJECT TO DEMURRER. 

In an action by the insurance commissioner of the state of Georgia 
on a note given in payment of subscription to the stock of a Georgia 
company which had since become insolvent, where the commissioner set up 
that the company had incurred obligations since the subscription, was 
insolvent, for the purpose of anticipating the defense of fraud, allega- 
tions in the plea setting up fraud, and that the subsequent creditors had 
not requested or authorized the commissioner to sue, are insufficient 
to rebut the anticipatory allegations of the complaint, and the plea is 
subject to demurrer. 


(For other cases, see Insurance, Dec. Dig. § 44.) 


3. INSURANCE—PLEA IN ACTION ON NOTE GIVEN FOR SUB- 

SCRIPTION TO STOCK SUBJECT TO DEMURRER. 

In such action allegations in the subscriber’s plea that the subscriber 
had not received any benefit from the insurance company, and had 
not participated in any stockholders’ meetings, etc., are insufficient to 
raise any issue; hence the plea is subject to demurrer. 

(For, other cases, see Insurance, Dec. Dig. § 44.) 


Thomas, J., dissenting. 


Appeal from Circuit Court, Montgomery County; Leon McCord, 
Judge. 

Action by William A. Wright, as Insurance Commissioner of the 
State of Georgia, against W. T. Hix in assumpsit. Judgment for de- 
fendant, and plaintiff appeals. Reversed and remanded. 


Rushton, Williams & Crenshaw, of Montgomery, for appellant. 
Hill, Hill, Whiting & Thomas, of Montgomery, for appellee. 


*Decision rendered Oct. 30, 1919. 83 South. Rep. 341. 
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BARBOZA v. CONSELHO SUPREMO DA IRMANDADE DO DI- 
VINO ESPIRITO SANTO DO ESTADO DA CALIFORNIA 
(FARIA et. al., Interpleaders.) (Civ. 3066)* 


(District Court of Appeal, First District, Division 1, California.) 


1. INSURANCE—METHOD OF CHANGING BENEFICIARIES. 
Where the by-laws or constitution of a mutual benefit society provide 
a method of making a change of beneficiary, a member in making a 
change must follow substantially the method prescribed. 
(For other cases, see Insurance, Dec. Dig. § 784[1].) 


2. INSURANCE—BENEFICIARY MAY BE CHANGED AT WILL. 
A member of a mutual benefit society may change his beneficiary 

and name a new heneficiary whenever and as often as he pleases, pro- 

vided he follows the steps required by the society’s rules on the subject. 
(For other cases, see Insurance, Dec. Dig. § 780.) 


3. INSURANCE—WHO MAY OBJECT TO MODE OF CHANGE OF 

RBENEFICIARY. 

If a mutual benefit society has waived a strict compliance with its 
own rules as to the method of making a change of beneficiary, and in 
pursuance of a request of an insured to change his beneficiary has issued 
a new certificate to him, the original beneficiary will not be heard to com- 
plain that the course laid down in the society’s rules was not pursued. 


(For other cases, see Insurance, Dec. Dig. § 784[6].) 


4. INSURANCE—IMPOSSIBILITY OF LITERAL COMPLIANCE 
WITH RULES AS TO CHANGE OF BENEFICIARY. 


If it is beyond the power of a member of a mutual benefit society to 
comply literally with the regulations of the society in regard to a change 
of beneficiary, a competent court will treat the change as having been 
legally made; thus when the certificate is lost, or when it is in the posses- 
sion of a beneficiary who will not surrender it, and it is therefore im- 
possible for the member to comply with the rules, equity will enforce the 
change. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


5. INSURANCEF—DEATH OF INSURED BEFORE COMPLETION 

OF CHANGE OF BENEFICIARY. 

If a member of a mutual benefit society has pursued the course pointed 
out by the laws of the society to be followed in making a change of bene- 
ficiary, and has thus done everything devolving upon him to change the 
beneficiary, but before the new certificate was issued he dies, a court of 
equity will decree that to be done which ought to be done, and act as 
though the certificate had heen issued. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


6. INSURANCE—DEATH OF MEMBER BEFORE COMPLETION 

OF CHANGE OF BENFFICIARY. 

Where the rules of a mutual benefit society required a member desir- 
ing a change of beneficiary to indorse a direction on his certificate, or 
a duplicate certificate, to obtain which he must make an affidavit and re- 
quest that a duplicate policy issue, and submit the same to the supreme 


*Decision rendered Oct 25, 1919. Hearing denied by Supreme Court 
Dec. 22, 1919. 185 Pac. Rep. 1028. 
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directors, a member who lost his certificate and made out an afhdavit to 
the effect that he wanted to change the beneficiary, and was told to first 
obtain a duplicate of his certificate, and he then sent in an affidavit, which 
entitled him to a duplicate policy, but before it was acted upon by the 
supreme directors he died, there was no change of beneficiary, nor had 
the member done all the things required of him to change the beneficiary, 
the things remaining to be done being more than mere ministerial acts on 
the part of the society. 
(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Appeal from Superior Court, Alameda County; Joseph S. Koford, 
Judge. 

Action by Maria Da Floria Barboza against Conselho Supremo Da 
Irmandale Do Divino Espirito Santo Do Estado Da California, in which 
Amelia Faria and others interplead. From a judgment in favor of the in- 
terpleading defendants, the plaintiff appeals. Affirmed. 


J. Leonard Rose, of Oakland, for appellant. 
Rose & Silverstein, of Oakland, for respondents 


FARIS v. AMERICAN NAT. ASSUR. CO, (Civ. 1992.)* 
(District Court of Appeal, Third District, California.) 


1. INSURANCE—POLICY APPLICATION, AND PREMIUM NOTE 
CONSTITUTE CONTRACT. 
A life insurance policy including the application and note given for 
first premium together constitute the contract. 
(For other cases, see Insurance, Dec. Dig. § 134[1].) 


2. INSURANCE—TERMS OF CONTRACT VALID IF NOT IN CON- 

FLICT WITH LAW OR PUBLIC POLICY. 

The parties to an insurance contract may incorporate therein what- 
ever conditions they please, provided they are not in contravention of law 
or public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


3 INSURANCE — AMBIGUOUS PROVISION WIL BE _ CON- 
STRUED AGAINST INSURER. 

Ambiguous provisions in an insurance policy providing for a forfeiture 
of assured’s interest will be strictly construed against the insurer, and the 
rule applies to life policies as well as to accident, fire, and marine in- 
surance. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—FORFEITURE OF LIFE POLICY FOR NON- 
PAYMENT OF PREMIUMS WAIVED BY COLLECTING NOTE 
AFTER MATURITY. 

Where a note given in part payment of a life insurance premium pro- 
vided that nonpayment of the note should terminate policy and that it 
might be collected without reviving the policy, while the application pro- 
vided that only that part of the premium paid in cash should be retained 


*Decision rendered Oct. 31, 1919. 185 Pac. Rep. 1035. 
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by insurer, held that, under rule of strict construction, the provision in 
application governed, so that collecting note after maturity waived the for- 
feiture. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


5. INSURANCE — INSURER MAY WAIVE FORFEITURE FOR 
NON-PAYMENT OF PREMIUMS. 
A provision of a life insurance contract forfeiting the policy upon 
nonpayment of a note given in part payment of a premium is for the in- 
surer’s benefit and may be waived by it. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


6. INSURANCE—FORFEITURE WAIVED BY RECOGNITION OF 

CONTINUED EXISTENCE OF POLICY. 

A provision of a life insurance contract that the policy should ipso 
facto terminate upon insured’s default in paying premium note held 
waived by correspondence between the parties in which the insurer recog- 
nized the policy’s continued existence and discussed insured’s desire to 
reduce it in amount. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from Superior Court, Nevada County; George L. Jones, Judge. 

Action by Minnie B. Faris, as administratrix of the estate of John B. 
Faris, deceased, against the American National Assurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Oscar Lawler, of Los Angeles, and Nilon & Nilon, of Nevada City, 
for appellant. 
Hennessy & Peterson, of Grass Valley, for respondent. 


———_—__~. a oe 


KLOSS v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 22350.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—UNCLE A “BLOOD RELATIVE” UNDER ACT 

REGULATING BENEFIT ASSOCIATIONS. 

An uncle and nephew are blood relatives, and under the act providing 
for the organization and regulation of fraternal beneficiary societies a 
member of a beneficiary association may designate his uncle as a bene- 
ficiary in a certificate of insurance and thereby vest him with the right to 
the déath benefits provided for in the certificate. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Blood Relations.) 


Appeal from District Court, Wyandotte County. 
Action by Powell Kloss against the Brotherhood of American Yeomen. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


W. W. Bryant and R. A. Kope, both of Kansas City, Mo., for ap- 
pellant. 

David F. Carson, W. K. Ward, and C. C. Glandon, all of Kansas 
City, for appellee. 


*Decision rendered Dec. 6, 1919. 185 Pac. Rep. 1058. Syllabus by the 
Court. 
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LUCAS v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 22346.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—DENIAL OF LIABILITY BECAUSE OF SETTLE- 

MENT WAIVER OF OTHER DEFENSES. 

Where, prior to being sued upon a certificate of fraternal insurance, 
a beneficiary association denies liability and places its refusal to pay 
solely upon the ground of accord and satisfaction, it thereby waives other 
defenses, including a failure to demand arbitration. 

(For other cases, see Insurance, Dec. Dig. § 792.) 


4. INSURANCE—BURDEN OF SHOWING INVALIDITY OF RE- 

LEASE PLEADED AS DEFENSE. 

In an action upon a fraternal insurance certificate, wherein defendant 
pleaded a settlement and release before suit was brought, the burden was 
on plaintiff to establish facts showing that release was not binding. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

5. ———— eee SHOWING INVALIDITY OF RE- 

LEASE 

In an action upon a fraternal insurance certificate, wherein defendant 
pleaded a settlement and release before suit was brought, a general verdict 
for plaintiff on conflicting evidence held sustained by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from District Court, Wyandotte County. 
Action by Marie Lucas against the Brotherhood of American Yeomen. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


John D. Denison, of Des Moines, Iowa, and H. G. Wierenga, of 
Kansas City, Kan., for appellant. 

Emerson & Smith and E. M. Boddington, all of Kansas City., Kan., 
for appellee. 


*Decision rendered Dec. 6, 1919. 185 Pac. Rep. 901. Syllabus by the 
Court. 


RANTIN v. FRATERNAL AID UNION. (No, 22334.)* 
(Supreme Court of Kansas.) 


INSURANCE—WAIVER OF EXEMPTION FROM LIABILITY BY 
ACCEPTANCE AFTER MEMBER’S DEATH OF PREMIUM 
EARNED BEFORE DEATH. 

A fraternal beneficiary association, a member of which dies as the 
result of a risk with respect to which it is expressly exempted from 
liability, is not precluded from successfully asserting such exemption by 
thereafter accepting from the beneficiary, with knowledge of the facts, 
payment of an assessment for the month within which the death occurred, 


*Decision rendered Dec. 6, 1919. 185 Pac. Rep. 729. Syllabus by the 
Court. 
Vol, LV—16. 
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which was by the by-laws made due and payable on or before the last 
day of that month. 
(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from District Court, Bourbon County. 
Action by Mary E. Rantin against the Fraternal Aid Union. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 


6 Krauthoff, McKlintock & Quant, of Kansas City, Mo.; Denison & 
Kirkpatrick, of Pittsburg, and Joseph Glenn Logan, of Topeka, for ap- 
pellant. 

George R. Allen, of Kansas City, Kan., for appellee. 


GRAND LODGE A. O. U. W. OF MAINE v. MARTIN et au* 
(Supreme Judicial Court of Maine.) 


1. INSURANCE—BY-LAWS OF FRATERNAL BENEFIT ASSO- 

CIATION PART OF CONTRACT. 

By-laws of a fraternal benefit association become a part of its con- 
tracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE—SUBSTITUTION OF BENEFICIARY CONTRARY 

TO BY-LAWS VALID WHEN ACCEPTED. 

When a fraternal benefit association by the voluntary direction of an 
assured has actually changed the beneficiary by the issuance of a new 
certificate in lieu of the original, such substitution is valid and effectual, 
though the formalities provided by the by-laws for a change of beneficiary 
have not been observed. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

3. INSURANCE—BY-LAW AS TO REVOCATION OF CERTIFI- 

CATE FOR BENEFIT OF ASSURED. 

A requirement of the by-laws of a fraternal benefit association that 
the revocation of a certificate and direction for substitution of beneficiary 
must be in the presence of certain officers of the association is not solely 
for the benefit of the association, but is a material and substantial re- 
quirement, without conformity to which, or waiver by the member during 
his lifetime, no substitution of the beneficiary can be legally effected. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. INSURANCE—RIGHT OF ASSURED TO CHANGE BENEFI- 

CIARY IN FRATERNAL BENEFIT ASSOCIATION. 

A member of a fraternal benefit association has the unqualified right 
to change the beneficiary, and also the right to determine how, when he 
can no longer speak, the fact of the change shall be ascertained and 
verified. 

(For other cases, see Insurance, Dec. Dig. §§ 780, 784[1].) 


5. INSURANCE—FORMALITIES NOT WAIVED ON CHANGE OF 
BENEFICIARIES. 
Where a member of a fraternal benefit association, whose by-laws 
permitted the substitution of beneficiaries when revocation and direction 


*Decision rendered Dec. 23, 1919. 108 Atl. Rep. 355. 
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were made in a prescribed form, signed by the member and attested by 
the recorder of his lodge, and forwarded to the Grand Recorder, signed 
the instrument out of the presence of the recorder, and the recorder later 
attested it, it cannot be said that the benefit association waived the failure 
of such member to sign the same in the presence of a recorder, in the 
— of a showing that the recorder was authorized to waive any 
rights. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


6. INSURANCE—SIGNATURE TO ATTESTATION CLAUSE NOT 

AN AUTHENTICATION OF CHANGE OF BENEFICIARY. 

A signature by a recorder to an attestation clause in an instrument, 
wherein assured directed a change of beneficiary, was not good as an at- 
testation, where the recorder retained the instrument intending, before 
forwarding the same to the Grand Recorder, to interview assured to see 
that the signature, purporting to be that of the assured, was made by him. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


7. INSURANCE—WAIVER OF RIGHTS OF FRATERNAL BENE- 

FIT ASSOCIATION BY DEPOSIT IN COURT. 

Where a fraternal benefit association filed a bill of interpleader and 
deposited in court a sum due on a contract, the money being claimed by 
different persons, the association thus waived rights of its own as to 
whether or not there was a valid substitution of beneficiaries, but it did 
not and could not waive the rights of the original beneficiary, who claimed 
that the substitution of beneficiaries was not valid. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Appeal from Supreme Judicial Court, Penobscot County in Equity. 

Bill of interpleader by the Grand Lodge of the Ancient Order of 
United Workmen of Maine against Forest L. Martin and Georgie A. 
Penney. From a decree adjudicating that the last-named defendant was 
entitled to the fund involved, the first-named defendant appeals. Appeal 
dismissed. Decree affirmed. 


Argued before Cornish, C. J., and Hanson, Philbrook, Wilson, and 
Deasy, JJ. 


C. J. Dunn, of Bangor, for plaintiff. 
W. H. Waterhouse, of Oldtown, and Morse & Cook, of Bangor, for 
defendant Martin. 


Walton & Walton. of Skowhegan, for defendant Penney. 


WASHINGTON CAMP NO. 32, PATRIOTIC ORDER SONS OF 
AMERICA, v. KLUG. (No. 25.)* 


(Court of Appeals of Maryland.) 


1. INSURANCE—LIABILITY TO MEMBER FOR FUNERAL BEN- 
EFITS WHICH ASSOCIATION FAILED TO COLLECT. 


Where a fraternal and beneficial association had a membership in a 
funeral benefit association that paid a certain amount to the heirs of a 


*Decision rendered Nov. 21, 1919. 108 Atl. Rep. 521. 
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deceased member of the fraternal and beneficial association in good 
standing at the time of his death, the fraternal and beneficial association 
could not avoid payment of such amount to the heirs of a deceased mem- 
ber in good standing, on the ground that it had not itself received such 
sum from the funeral benefit association, where the reason for its not 
receiving such sum was that it had erroneously represented to the funeral 
benefit association that deceased was not in good standing at the time of 
his death. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


2. INSURANCE—MEMBER NOT IN DEFAULT IN PAYMENT OF 

DUES TO FRATERNAL BENEFIT ASSOCIATIONS. 

Where the dues of a fraternal and benefit association for a quarter 
were payable “on or before the last meeting night of March,” they were 
not demandable prior to the last meeting night of March, and a member 
who had not paid such dues was in good standing until such time. 

(For other cases, see Insurance, Dec. Dig. § 739.) 


3. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS; EVI- 
DENCE SHOWING GOOD STANDING AT TIME OF DEATH. 
In an action to recover benefits from a fraternal and beneficial asso- 
ciation, evidence held to sustain a finding that plaintiff’s deceased was in 
good standing at the time of his death. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from Court of Common Pleas of Baltimore City; James M. 
Ambler, Judge. 


“To be officially reported.” 
Suit by Elizabeth Klug against Washington Camp No. 32, Patriotic 


Order Sons of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Argued before Boyd, C. J., and Burke, Thomas, Pattison, Urner, 
Stockbridge, and Adkins, JJ. 


Willis E. Myers, of Baltimore (John F. Oyeman, of Baltimore, on 
the brief), for appellant. 

Lewis Hochheimer and William H. Lawrence, both of Baltimore, for 
appellee. 


MACE v. GRAND LODGE, A. O. U. W. OF MASSACHUSETTS.* 
(Supreme ‘Judicial Court of Massachusetts, Middlesex. ) 


INSURANCE—DESIGNATION OF “INTENDED WIFE” AS BENE- 
FICIARY COMES WITHIN CLASSIFICATION “BETROTHED.” 
Designation of beneficiary in benefit certificate as “intended wife” 

held a valid designation within the classification “betrothed” contained 

in Rev. Laws, c. 119, governing fraternal beneficiary corporations, § 6, 

providing to what persons a death benefit shall be payable, the word 

“betrothed” meaning one who has exchanged promises to marry with the 


~ *Decision rendered Jan. 7, 1920. 125 N. E. Rep. 569. 
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holder of * certificate, and importing mutuality of agreement, as does 
“intended wife.’ 


(For other cases, see Insurance, Dec. Dig. § 773.) 


Appeal from Superior Court, Middlesex County. 

Action by Jessie M. Mace against the Grand Lodge of the Ancient 
Order of United Workmen of Massachusetts, wherein defendant inter- 
pleaded. Herbert H. Felker and Frank W. Woodman. From order over- 


ruling their demurrer to the declaration, the interpleaded claimants appeal. 
Affirmed. 


Everett W. Crawford and A. L. Stinson, both of Boston, for ap- 
pellants. 


Charles P, Tucker, of Hudson, for appellee. 


CLIFFORD v. CATHOLIC, MUT. BEN. ASS’N. (No. 115.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE; INSURER’S 
RIGHT TO FORFEIT POLICY FOR NONPAYMENT OF DUES. 
A mutual benefit association may not declare a forfeiture of the 
policy of insurance where it has in its hands money belonging to the 
policy holder sufficient to pay the assessments due and payable. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


2. INSURANCE—RIGHT TO INVOKE ESTOPPEL TO WORK 
FORFEITURE OF POLICY FOR NONPAYMENT OF DUES. 
Where the secretary of a mutual benefit association collected exces- 

sive dues from insured’s wife, who was the beneficiary, and refused to 
enter such excess in insured’s receipt book, the doctrine of estoppel as 
arising from such payment of excessive dues without sufficient objection 
at the time could not be invoked by insurer against the beneficiary to 
work a forfeiture of the policy for nonpayment of dues; it having in its 
hands money it had unlawfully exacted sufficient to make all payments 
due. 


(For other cases, see Insurance, Dec. Dig. § 738.) 


Error to Circuit Court, Wayne County; Ormond F. Hunt, Judge. 

Action by Josephine Clifford against the Catholic Mutual Benefit 
Association. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Argued before Bird, C. J., and Moore, Steere, Brooke, Fellows, Stone, 
and Kuhn, JJ. 


Keena, Lightner, Oxtoby & Hanley, of Detroit, for appellant. 
Wm. Henry Gallagher and Francis T. McGann, both of Detroit, for 
appellee. 


*Decision rendered Dec. 23, 1919. 175 N. W. Rep. 242. 
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JEGGLIN v. SOVEREIGN CAMP, WOODMEN OF THE WORLD. 
(No. 13045.)* 


(Kansas City Court of Appeals, Missouri.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE; WAIVER. 
Fraternal benefit association may itself with notice or knowledge of 

facts waive compliance with by-law requirements, notwithstanding Laws 

1911, p. 292, § 22, and by-law provisions of association taking from sub- 

ordinate organizations and officers thereof the power to create waiver. 
(For other cases, see Insurance, Dec. Dig. § 755[1].) 


2. INSURANCE—WAIVER OF BY-LAW REQUIREMENTS BY 

FRATERNAL BENEFIT ASSOCIATION. 

Where fraternal benefit association by-laws required member chang- 
ing to hazardous occupation to “notify the clerk of the camp,” notice of 
change of occupation to such clerk was notice to the association itself, 
and, where association with such notice failed to increase amount of dues 
and accepted payment of dues at old rate down to date of insured’s death, 
it waived compliance with by-laws requiring payment of higher rate for 
the hazardous occupation and suspending member upon failure to so do. 

(For other cases, see Insurance, Dec. Dig. §§ 695, 755[3].) 


3. INSURANCE—RETENTION OF PREMIUMS BY FRATERNAL 

BENEFIT ASSOCIATION. 

Where fraternal benefit association, with full knowledge that insured 
had changed occupation requiring payment of increased dues at an in- 
creased rate, kept and retained premiums paid, for two years after change 
of occupation, at the old rate, without offering to return such premiums 
or depositing them in court, it will be estopped to deny that policy is 
valid, or to say that a fortfeiture has not been waived. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Cooper County; Jack G. Slate, Judge. 
Action by A. E. Jegglin against Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Affirmed. 


Roy D. Williams, of Boonville, for appellant. ; 
Charles W. Journey and W. F. Johnson, both of Boonville, for re- 
spondent. 


*Decision rendered Dec. 1, 1919. 216 S W. Rep. 815. 


MISSOURI STATE LIFE INS. CO. v. CALIFORNIA STATE BANK 
ET AL. (No. 13366.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—INTEREST OF BENEFICIARY VESTED. 

Where there is no provision in the policy that insured may change 
his beneficiary, the issue of the policy confers immediately a vested right 
tipon and raises an irrevocable trust in favor of the party named as, bene- 


*Decision rendered Dec. 1, 1919. 216 S. W. Rep. 785. 
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ficiary, a right which no act of insured can impair without beneficiary’s 
consent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—CHANGE OF BENEFICIARY WITHOUT HIS 

CONSENT. 

lf the right to change the beneficiary is reserved in the policy, the 
insured may change beneficiary without the consent of the named bene- 
ficiary ; the named beneficiary in such case having no vested right in the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—ASSIGNMENT OR PLEDGE OF LIFE POLICY 
WITH CONSENT OF BENEFICIARY. 


A life policy may be assigned or pledged by concurrent act of the 
insured and beneficiary as security for debt. 


(For other cases, see Insurance, Dec. Dig. § 205.) 


4. INSURANCE—INSURED CAN ASSIGN OR PLEDGE HIS IN- 
TEREST WITHOUT CONSENT OF BENEFICIARY. 
The insured, without the beneficiary joining him, can assign or pledge 
the interest he has in life policy. 
(For other cases, see Insurance, Dec. Dig. § 205.) 


5. INSURANCE—PLEDGE OF INSURED’S BENEFICIAL INTER- 
EST IN LIFE POLICY. 


Where life policy gave insured the right to change beneficiary ana 
assign policy, insured had the right to transfer all beneficial rights and 
interest of whatever character in policy to secure his debt, subject to the 
full rights of the beneficiary being restored upon fulfillment of the con- 
ditions of the pledge. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


6. INSURANCE—CHANGE OF BENEFICIARY AFTER ASSIGN- 
MENT OF INTEREST IN POLICY. 
Insured, after having assigned all beneficial rights in life policy, 
could not designate a new beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


7. INSURANCE — SUFFICIENCY OF EVIDENCE TO SHOW 
PLEDGE OF LIFE POLICY. 


Facts held to show that life policy was pledged to bank as collateral 
by insured to be held by bank as collateral for insured’s loans. 


(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal from Circuit Court, Moniteau County; J. G. Slate, Judge. 

Bill of interpleader by the Missouri State Life Insurance Company 
against the California State Bank and Grace Kelsay. Judgment for inter- 
pleader Grace Kelsay, and interpleader California State Bank appeals. 
Reversed and remanded, with directions to enter judgment for California 
State Bank. 


Embry & Embry, of California, Mo., for appellant. 
S. C. Gill, of California, Mo., for respondent Grace Kelsay. 
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INGLE vy. SOVEREIGN CAMP, WOODMEN OF THE WORLD. 
(No. 2506.)* 


(Springfield Court of Appeals. Missouri.) 


2. INSURANCE—EVIDENCE WARRANTING FINDING THAT IN- 

SURED DID NOT DIE FROM VIOLATING LAW. 

In an action on a certificate issued by a fraternal insurer, evidence 
held to warrant finding that the member who was killed by the discharge 
of a shotgun, the barrel of which he was using to open a gate after he had 
broken off the stock in attempting to enter a neighbor’s house in search 
of his wife, who had left him when he began to abuse her, did not meet 
his death as a result of his previous unlawful acts, but that the accident 
occurred after he had calmed down and was no longer committing any 
unlawful act. 


(For other cases, see Insurance, Dec, Dig. § 819[4].) 


3. INSURANCE—DEATH MUST BE PROXIMATE RESULT OF 

VIOLATION OF LAW TO AVOID CERTIFICATE. 

In order to relieve a fraternal insurer under a provision that the 
certificate should be void if the member should meet his death as a direct 
result of drinking intoxicants or in consequence of a violation or at- 
tempted violation of the law, it must appear that the intoxication or law 
violation was the direct and proximate cause of the death; hence, where 
a member had ceased to exhibit a gun in an unlawful and angry threaten- 
ing manner, the fact that he was killed by accidental discharge of the 
gun will not bar recovery. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


4. INSURANCE—GROSS NEGLIGENCE FROM DRINKING DOES 
NOT AVOID RECOVERY ON FRATERNAL CERTIFICATE. 
That a member of a fraternal insurer was grossly negligent in using 

shotgun, and as a result it was discharged and killed him, will not pre- 
clude recovery under provision of the certificate declaring it should be 
void if the member should meet his death as the direct result of intoxica- 
tion, even though the member’s negligence might have been largely the 
result of drinking intoxicants. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from Circuit Court, Division 1, Jasper County; Joseph D. 
Perkins, Judge. 

Action by Katherine Ingle against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Affirmed. 


James P. Mead, of Joplin, for appellant. 


Walden & Andrews, of Joplin, and A. M. Baird, of Cartersville, for 
respondent. 


*Decision rendered Dec. 6, 1919. 216 S. W. Rep. 787. 
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TIERNEY v. PERKINS.* 
(City Court of Albany. New York.) 


1. INSURANCE—BENEFIT INSURANCE; CONTRACT DETER- 
MINED BY CONSTITUTION AS REASONABLY AMENDED. 
When decedent became a member of a union operating an insurance 

department, she entered into a contract with the union, the terms of 
which were those specified in the constitution of the union as it then 
existed, and the rights of the member must be determined under the con- 
stitution and such subsequent amendments as were reasonable in their 
nature and operation. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2, INSURANCE—NO VESTED RIGHT IN HEIRS OF MEMBER 

OF UNION. 

The heirs at law of a member of a labor union operating an insur- 
ance department had no vested interest in the death benefit under the 
constitution of the union, where, until the moment of the member’s death, 
she had the privilege to exercise her power to appoint a beneficiary, until 
— time there was an uncertainty as tu the persons who constituted 
her heirs. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


3. INSURANCE—AMENDMENT OF CONSTITUTION OF UNION 
NOT DESTRUCTIVE OF VESTED RIGHTS. 


Where, under the constitution of a labor union operating an insur- 
ance department, when a deceased member joined she was permitted to 
designate her beneficiary on becoming a member or by will, the subse- 
quent amendment of the constitution to declare a forfeiture of such mem- 
ber’s interest if she died without leaving a “widow,” minor children, or 
any dependent relative, unless she had designated a beneficiary in her life- 
time, did not violate the vested rights of the member, though she had 
received a retiring certificate before the amendment was adopted, being 
still bound by all the provisions of the constitution and reasonable amend- 
ments. 


(For other cases, see. Insurance, Dec. Dig. $ 719[2].) 


Action by Cornelius F. Tierney, individually and as administrator 
of the goods, chattels, and credits of Mary E. Tierney, against George 
W. Perkins, as President of the Cigar Makers’ Union of America. Judg- 
ment for plaintiff, subject to offset of a smaller judgment for defendant. 

See, also, 178 App. Div. 391, 947, 164 N. Y. Supp. 982. 


John J. McManus, of Albany, for plaintiff. 
Mills & Mills, of Albany (Borden H. Mills, of Albany, of counsel), 
for defendant. 


*Decision rendered Dec. 23, 1919. 179 N. Y. Supp. 297. 
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GRONER v. SUPREME TENT OF KNIGHTS OF MACCABEES OF 
THE WORLD.* 


(Supreme Court of Pennsylvania.) 


4. DEATH—PRESUMPTION FROM ABSENCE. 

Where it appears that insured after leaving his wife and home did 
not at any time take up a permanent residence elsewhere, but went from 
place to place, the rule as to the requirement of absence for 7 years from 
the last-known, “settled,” or “established” domicile has no relevancy. 

(For other cases, see Death, Dec. Dig. § 2[1].) 


Appeal from Court of Common Pleas, McKean County. 

Assumpsit by Katherine Groner against the Supreme Tent of the 
Knights of the Maccabees of the World, to recover on a life insurance 
policy. Verdict and judgment for plaintiff for $2,000, and defendant ap- 
peals. Affirmed. 


Argued before Brown, C. J, and Moschzisker, Frazer, Walling, Simp- 
son, and Kephart, JJ. 


F. D. Gallup, of Smethport, James George, of Bradford, and W. E. 
Blaney, of Pittsburgh, for appellant. 
T. F. Mullin, of Bradford, for appellee. 


“*Decision rendered May 21, 1919. 108 Atl. Rep. 437. 


MANHATTAN LIFE INS. CO,.v. STUBBS. (No. 7756.)* 


(Court of Civil Appeals of Texas. Galveston.) 
i ay sal \ 
1. INSURANCE — TENDER — TENDER NOT UNCONDITIONAL 
DOES NOT RELIEVE FROM LIABILITY FOR DELAY. 
Where, on the maturity of a 15-year endowment policy, the amount 
due thereon was in dispute, company’s act in sending to assignee of policy 
draft for its admitted liability thereon, payable, however, to both original 
insured and assignee, with payment further conditioned upon the execu- 
tion by them both of a full release of any further claims or demands on 
account of the policy, was not such an unconditional tender of its ad- 
mitted debts as assignee was entitled to, and the company was thus left 
liable for delay under Rev. St. 1911, art 4746. 


(For other cases, see Insurance, Dec. Dig. § 602; Tender § 14[5].) 


2, INSURANCE—EFFECT OF POLICY PROVISIONS ON AGENT’S 
AUTHORITY TO REPRESENT AMOUNT OF FUTURE DIVI- 
DENDS ON ENDOWMENT POLICY. 

Where express limitation on agent’s authority that no statements or 
promises by them, unless written on the application, shall bind the com- 
pany, was contained in an endowment policy itself and the application 
therefor, assignee of the policy was bound thereby, and could not claim 
Se ge aia pee 


*Decision rendered Oct. 16, 1919. On Motion for Rehearing Dec. 13, 
1919. 216 S. W. Rep. 896. 
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to have relied upon any apparent authority in agents to commit the in- 
surer by their individual statements as to the amount of dividends there 
would be on the policy at its maturity, where no such statements appeared 
in application or policy. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


3. INSURANCE—DELAY IN PAYING ENDOWMENT POLICY. 

Where, on maturity of $5,000 endowment policy, assignee of the 
policy claimed about $1,200 extra dividends, while insurer admitted, in 
addition to the $5,000 face of policy, dividends due to extent only of $90, 
assignee was entitled to have penalty and attorney’s fee for delay in pay- 
ment predicated upon the $5,090, which was adopted by the court, rather 
than upon the $1,200 involved in dispute between the parties, where no 
conditional tender was ever made of the $5,090, since, by reason of lack 
of unconditional tender of what was admittedly due, the assignee was 
forced into the courts in order to get, not only the disputed, but also the 
undisputed, portion of his claim. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


On Motion for Rehearing. 


4. INSURANCE—PENALTIES ON DELAYED PAYMENT OF EN- 
DOWMENT INSURANCE; “LOSS;” “LIFE INSURANCE.” 
The survival of insured for the time limited in an endowment policy 

is a contingency involving a loss to the insurer, within Rev. St. 1911, art. 

4746, imposing attorney’s fees and penalties against the insurer for delay- 

ing payment after “loss” in case of life insurance, as well as other named 

kinds of insurance; endowment insurance being life insurance, since the 
amount of loss depends on the duration of life, and the word “loss” being 
used in the statute as a synonym of liability. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

(For other definitions, see Words and Phrases, First and Second 

Series, Life Insurance; Loss.) 


Appeal from District Court, Galveston County; Robert G. Street, 
Judge. 

Suit by James B. Stubbs against the Manhattan Life Insurance Com- 
pany to recover on an endowment policy. Judgment for plaintiff for less 
than sum asked, and both parties appeal. Affirmed. 


Seay & Seay, of Dallas, for appellant. 
Charles ‘J. Stubbs and F. Spencer Stubbs, both of Galveston, for 
appellee. 


—— —. @e@ - 


SOVEREIGN CAMP, WOOIDMEN OF THE WORLD, vy. WER- 
NETTE. (No. 6273.)* 
(Court of Civil Appeals of Texas. San Antonio.) 


1 INSURANCE—ANSWER OF INSURER RAISING ISSUE OF 
FRAUD IN PROCURING FRATERNAL CERTIFICATE. 
In the absence of exceptions, the allegations of an answer of a fra- 
ternal insurer held sufficient to raise the issue that the applicant was 


*Decision rendered Nov. 12, 1919. Rehearing denied Dec. 10, 1919. 216 
S. W. Rep. 669. 
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guilty of fraud in falsely representing that he was not engaged in the 
saloon business when in fact, he was engaged in such business, which 
occupation was prohibited by the insurer, etc. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


2. INSURANCE—FALSE STATEMENT THAT APPLICANT WAS 

NOT ENGAGED IN PROHIBITED OCCUPATION. 

Where an applicant for membership in a fraternal insurer which 
classed saloon keeping as a prohibited occupation falsely represented 
that he was not engaged in the saloon business, and thus procured a cer- 
tificate, -such certificate is null and void because of the misrepresentation, 
and recovery cannot be allowed, though the member paid assessment for 
long period. 


(For other cases, see Insurance, Dec. Dig. § 723[8].) 


4. INSURANCE—ESTOPPEL OF INSURER TO RELY ON FALSE 

STATEMENT BY APPLICANT. 

Where the applicant for membership in a fraternal insurer falsely 
stated that he was not engaged in the saloon business, and the clerk 
issuing the certificate testified he did not know that the applicant was so 
engaged, the insurer cannot be estopped to rely on the false statement in 
the application because it was well known in the community that the 
applicant was engaged in the saloon business, which was one of the occu- 
pations prohibited by the by-laws of insurer, etc. 


(For other cases, see Insurance, Dec. Dig. § 724[2[.) 


5. INSURANCE—FRATERNAL SOCIETY NOT ESTOPPED BY 

KNOWLEDGE OF SUBORDINATE OFFICER. 

Since Acts 33d Leg. c. 113, § 26 (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4847), provides that a fraternal insurer may provide by its constitu- 
tion and by-laws that no subordinate body of subordinate officers shall 
have power to waive any of its provisions, no estoppel can arise against 
a fraternal insurer because of the acts or knowledge of a subordinate 
officer, where the by-laws contain such prohibition against waiver, etc. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


6. INSURANCE—FALSE REPRESENTATION AS TO PROHIBITED 

OCCUPATION BARS RECOVERY. 

Where deceased at the time of his application for membership in a 
fraternal insurer falsely represented that he was not engaged in the saloon 
business, whereupon he was admitted to membership and paid assessments 
until death, no recovery can be allowed on the certificate because of those 
provisions of by-laws of the insurer which, after forbidding the insuring 
of persons engaged in the saloon business, allowed members who there- 
after entered such prohibited occupation to continue their insurance upon 
payment of an additional assessment. 

(For other cases, see Insurance, Dec. Dig. § 723[8].) 


7. INSURANCE—ESTOPPEL OF FRATERNAL INSURERS BY AC- 

CEPTANCE OF PREMIUMS. 

Where, at the time deceased became a member of a fraternal insur- 
ance society which included saloon keeping within the prohibited occupa- 
tions, the clerk of the fraternal insurer knew that deceased was engaged 
in the business of a saloon keeper, the insurer, having accepted premi- 
ums paid, is estopped from asserting the invalidity of the certificate, al- 
though it was provided in the policy that an agent might not waive its 
conditions, 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 
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8 INSUARNCE—TO ESTOP FRATERNAL SOCIETY IT MUST 
HAVE KNOWLEDGE OF FALSE STATEMENT IN APPLICA- 
TION. ; 

To estop a fraternal insurer to claim a forfeiture of the certificate 
because of the member’s false statements that he was not engaged in a 
prohibited occupation, it must appear that the clerk had actual knowledge 
that deceased was engaged in the prohibited occupation, and such knowl- 
edge cannot be presumed. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


9, INSURANCE—CONSTRUCTION OF BY-LAWS AS TO PROHIB- 
ITED OCCUPATION BY OFFICER OF FRATERNAL SOCIETY. 
Where deceased from time of his application for membership until 

death was a member of a partnership engaged in the hotel and saloon 

business, deceased managing the hotel, and his partner the saloon, he 
was engaged in the saloon business within the by-laws of a fraternal 
insurer prohibiting the insuring of persons in such business, notwithstand- 
ing the clerk of the insurer construed the prohibition to extend only to 
those actively selling intoxicants, etc. 

(For other cases, see Insurance, Dec. Dig. § 723[8].) 


10. INSURANCE—EFFECT OF INCONTESTABLE CLAUSE ON 

VOID CERTIFICATE. 

Where a fraternal insurance certificate was void because of false 
representations made by the applicant in his application, it was never in 
force, and could not be validated by an incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 


11. INSURANCE—INCONTESTABLE CLAUSE IN POLICY OF 
FRATERNAL SOCIETY. 

An incontestable clause added by the by-laws to a fraternal insurance 
certificate does not have a retroactive effect so as to make incontestable 
a certificate which had already been issued for a period of five years, after 
expiration of which time it was provided there should pe no contest; 
hence, where the incontestable clause “was in less than the five vears fixed 
changed so as to allow contests when insured shall die while engaged in 
prohibited occupations, a certificate issued on deceased’s false representa- 
tion that he was not engaged in prohibited occupation may be contested, 
though it had been issued more than five years. 


(For other cases, see Insurance, Dec. Dig. §719]1].) 


12. INSURANCE—INCONTESTABLE CLAUSE IN POLICY OF 
FRATERNAL SOCIETY. 


There is no law requiring fraternal benefit insurance societies to put 
incontestable clauses in their certificates, as is demanded by Rev. St. 911, 
§ 4741, of health, life, and accident companies, and consequently clauses 
of that kind in certificates of fraternal insurers derive their authority, 
not from statute, but from contract. 


(For other cases, see Insurance, Dec. Dig. § 745.) 


Appeal from District Court, Bexar County. R. B. Minor, Judge 

Action by Eliza Wernette against the Sovereign Camp, Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


' 


E. D. Henry, Perry S. Robertson, and Atlas Jones, all of San Antonio, 
for appellart. 

Perry J. Lewis, H. C. Carter, Champe G. Carter, and Randolph L. 
Carter, all of San Antonio, for appellee. 
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MILLER v. SUPREME TENT OF KNIGHTS OF MACCABEES OF 
THE WORLD. (No. 15573.)* 


(Supreme Court of Washington.) 


1, INSURANCE—BINDING EFFECT OF LAWS OF MUTUAL 
BENEFIT ASSOCIATION. 


The laws of a benefit association are binding upon all its members, 
and all are conclusively presumed to know them. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE—MUTUAL BENEFIT ASSOCIATION’S BY-LAWS 

AS PART OF CONTRACT OF INSURANCE. 

The laws of a mutual benefit association, providing that if a member 
should engage in a hazardous occupation without paying an extra rate 
his beneficiary at his death was to receive only $300 for each $1,000 of 
insurance, when lawfully adopted, become part of the contract of insur- 
ance of each member, notwithstanding such regulations were made subse- 
quent to the inception of the contract. 


(For other cases, see Insurance, Dec. Dig. § 719[5].) 


3. INSURANCE—CHANGE IN AMOUNT OF MUTUAL BENEFIT 
INSURANCE BY CHANGE OF OCCUPATION. 


Where the by-laws of a mutual benefit association, as amended, pro- 
vided that if a member should engage in a hazardous occupation without 
paying an extra premium his insurance should be decreased to $300 for 
each $1,000 insurance, and insured was accidentally killed while acting 
as a switchman, a hazardous occupation, in which he became engaged after 
the inception of his contract and without paying the extra premium, his 
beneficiary could claim insurance only to the extent of $300 for each 
$1,000 carried: the amount of insurance being automatically changed 
by insured’s own acts. 


(For other cases, sec Insurance, Dec. Dig. 791[1],) 


Department 1. 

Appeal from Superior Court, Pierce County: M. L Clifford, Judge. 

Action by Lorena Miller against the Supreme Tent of the Knights 
of the Maccabees of the World, a Fraternal Benefit Association. <A iudg- 


ment for less than the amount sued for was directed on motion, and 
plaintiff appeals. Affirmed. 


J. W. Anderson and H. W. Lueders, both of Tacoma, for appellant. 
Ballinger & Hutson, of Seattle, for respondent. 











*Decision rendered Dec. 5, 1919. 185 Pac. Rep. 593. 
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FIRE, TORNADO, ETC. 


COURT OF APPEALS OF GEORGIA. 


Division No. 1. 


WESTCHESTER FIRE INS. CO. 
v. 
BELL. (No. 10586.)* 


INSURANCE—LIABILITY FOR DAMAGE TO PROPERTY FROM 

DYNAMITING TO STOP CONFLAGRATION. 

Bell brought suit in the municipal court of Atlanta against the insur- 
ance company, alleging that the defendant had issued a fire insurance 
policy on a certain building; that after the issuance of the policy a great 
conflagration broke out in the city of Atlanta, which spread over a vast 
area and threatened to destroy the whole city; that the fire became so 
great as to get beyond the control of the fire department of the city, and, 
in order to stop the conflagration and prevent its further progress, it 
became necessary for the fire department to resort to the use of dyna- 
mite to blow up the buildings in the path of the fire and prevent the 
total destruction of all buildings beyond those so blown up, and in the 
execution of this necessary plan the fire department placed a charge of 
dynamite in a building near the house of the plaintiff, and between the 
said house and the approaching conflagration; that the explosion of said 
charge of dynamite produced such a concussion in and against said house 
so insured as to break window glasses and destroy plastering. The plain- 
tiff sought to recover the cost of repairing the damage. The plaintiff 
obtained judgment for the amount sued for; certiorari was sued out by 
the defendant, the certiorari was overruled, and the defendant excepted. 

The insurance company urges the following part of the insurance 
contract as a complete defense to the action, to wit: “This company 
shall not be liable for loss caused directly or indirectly by invasion, insur- 
rection, riot, civil war or commotion, or military or usurped power, or 
by order of any civil authority, or by theft, or by neglect of the insured 
to use all reasonable means to save and preserve the property at and 
after a fire, or when the property is endangered by fire in neighboring 
premises, or (unless fire ensues, and, in that event, for the damage by 
fire only) by explosion of any kind, or lightning, but liability for: direct 
damage by lightning may be assumed by specific agreement hereon.” The 
only question presented for consideration necessarily is whether the ex- 
plosion in an adjoining building, placed in the manner in which it was 
and for the purpose for which it was so placed, is such an explosion as 
it is expressly contracted that the company would not be liable for. We 
have examined the authorities that may be used as precedent for holding 
that such an explosion as occurred in this case is specially excepted by 
the contract. We are convinced that the explosion contemplated in the 
contract here is an explosion resultant from accidem or from the fire 
itself. The Civil Code 1910, § 2476, provides that: “A loss or injury 
may occur from the fire without the actual burning of the articles or prop- 
erty; as, a house blown up to stop a conflagration, or goods removed in 
imminent danger, or damage by water used to extinguish the flames.” 
The present contract of insurance must be construed in the light of 
this section. When the dynamite was placed under a nearby building, 


*Decision rendered Dec. 9, 1919. 101 S. E. Rep. 590. Syllabus by 
the Court. 
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with the intent of destroying it for the purpose of arresting the conflagra- 
tion, and the charge was of sufficient force not only to blow the building 
up under which it was placed, but to injure other buildings, the liability 
of the insurance company extended to the other buildings, upon which it 
carried a policy of insurance, just the same as its liability would have 
arisen if the policy in this case had covered the building under which 
the charge of dynamite was so placed. The judge of the superior court 
did not err in overruling the certiorari of the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Error from Superior Court, Fulton County: Geo. L. Bell, Judge. 

Action by B. F. Bell, administrator, against the Westchester Fire 
Insurance Company. Judgment for plaintiff, a certiorari was overruled 
and defendant brings error. Affirmed. 


King & Spalding and Daniel MacDougald, all of Atlanta, for plain- 
tiff in error. 
McElIreath & Scott, of Atlanta, for defendant in error. 


Luke, J. Judgment affirmed. 


Broyles, C. ‘J., and Bloodworth, J., concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 





KING et AL. 
v. 


NIAGARA FIRE INS. CO.* 


INSURANCE — LIABILITY FOR TOTAL LOSS IS ACTUAL 

VALUE, NOT COST OF REPLACEMENT. 

Under fire policies, in the Massachusetts standard form, containing 
two additional or supplemental clauses termed a “Disclaimer Clause” and a 
“Demolition and Increased Cost of Construction Clause,” permitted by St. 
1907, c. 576, § 60, subd. 7, insurers held liable for total destruction of the 
building in an amount limited to the actual value of the property when 
the loss occurred; the disclaimer and demolition and increased cost clauses 
applying only in case of partial loss. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Report from Superior Court, Suffolk County; Robert F. Raymond, 
Judge. 7 ' 
Actions by Tarrant P. King and others, trustees, against the Niagara 
Fire Insurance Company, Capital Fire Insurance Company, Williams- 
burgh City Fire Insurance Company, AZtna Insurance Company, Ameri- 
can Insurance Company, Pheenix Assurance Company, Limited, Michigan 
Commercial Insurance Company, German Alliance Insurance Company, 
and Commercial Union Assurance Company, and others, resulting in ruling 
sessile diane tiienlaigtlpb lisa eiaagst.a nanan eaaaadinaliiie 


“Decision rendered Jan. 8 1920. 125 N. E. Rep. 572. 
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‘for plaintiffs. On report to the Supreme Judicial Court. Judgment 
ordered entered in favor of plaintiffs in stipulated amounts. 


Albert M. Lyon, of Boston, for plaintiffs. 
Brown & Came, of Boston, for defendants. 


Rucc, C. J. These are actions at law upon ten policies of fire insur- 
ance to recover damages for the loss sustained by the plaintiffs from the 
total destruction by fire of a wooden frame building, situated within the 
“fire district” so called in Boston, and hence affected by municipal laws 
and ordinances whereby it is impossible to reconstruct the building with 
the same materials with which it was originally constructed. 

It is agreed that the actual value of the building immediately before 
the fire was $4,503, and that, provided the plaintiffs are entitled to 
recover on the footing of cost of reconstruction of a building of dimen- 
sions and plan like that which was burned, or material such as now is 
required by St. 1907, c. 550, § 11, judgment. is to be entered in their favor 
for sums aggregating $10,000, being the sum of the policies, with interest. 
The question presented is, which of these two amounts are they entitled 
to recover? The answer to that question depends upon a correct con- 
struction of the terms of the policies of insurance. 

All the policies are in the Massachusetts standard form. Each policy, 
however, contains two additional or supplemental clauses termed respec- 
tively the “Disclaimer Clause” and the “Demolition and Increased Cost of 
Construction Clause.” The first of these in substance restricts the liabil- 
ity of the insurer in case of loss or damage, unless otherwise modified, 
to “the actual value of the property” at the time, or to the cost of repair 
using material of like kind and quality, and excludes “loss occasionéd by 
ordinance or law regulating construction or repair of buildings.” This 
clause standing alone has the effect of limiting the liability of the insurer, 
in cases where there is partial loss, to the cost of repairs, eliminating all 
consideration of any requirements of -building laws. It modifies what 
would otherwise be the liability of the insurer without such a provision 
as declared in Hewins v. London Assurance Corp., 184. Mass. 177, 68 
N. E. 62, where it was held that, in assessing damages arising from a partial 
loss, increased cost of repair occasioned by building laws might be con- 
sidered. That limiting clause of the insurance policy, however, does not 
stand alone. There is attached’ to”each policy a further clause called 
‘Demolition and Increased Cost of Construction.” It there is provided 
that— 

“The insurer shall be liable ‘for loss or damage occasioned by the 
enforcement of any State or Municipal law ‘or ‘ordinance regulating the 
construction or repair of buildings * * * which necessitates in re- 
building the demolition of any portion of the insured premises which has 
not suffered damage under this policy and’ * * * for the additional 
cost of repair or reconstruction, due to the enforcement of such law or 
ordinance. of portions of the insured premises which have suffered 
damage.’” 

These modifying clauses are permitted hy St. 1907, c. 576, § 60, 
seventh. They constitute the agreement of the parties in connection 
with the standard form of fire insurance policies established by said section 
60 and accompanying statutory requirements. The construction of the 
“Demolition and Increased Cost of Construction” clause is plain. It 
covers two classes of cases: (1) The first class is where fire damages 
or destroys a part only of the insured premises and, by reason of require- 
ments of the building law or ordinance, it becomes necessary to demol- 
ish the whole or any part of the premises insured but not directly affected 
by the fire, in order to rebuild the part of the insured premises directly 
affected by the fire. This class manifestly includes cases where the fire 
causes either total or partial loss of the portion directly affected by the 
fire, leaving a portion of the insured premises which has not suffered 
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direct damages by the fire. (2) The second class is where there is 
additional cost of repair or reconstruction “of portions of the insured 
premises” damaged by the fire. This class clearly refers only to instances 
of partial loss of the insured premises. It is only in cases of partial 
loss that there can in the nature of things be “a repair or reconstruction 
* * * of portions of the insured premises which have suffered damage.” 

Neither of these classes includes the total loss of all the insured 
premises such as has befallen in the present cases. That class of cases 
is wholly unaffected by these two supplemental and modifying clauses. 
Cases of total loss are left to be governed by the other provisions of 
the policies of insurance. Cases of total loss are covered precisely by 
a provision in the standard form of insurance to the effect that— 

“The company shall not be liable beyond the actual value of the in- 
sured property at the time any loss or damage occurs.” 

That provision in the standard form is but the embodiment of the 
provisions of section 57 of the insurance act, to the effect that— 


“Tf buildings insured against loss by fire, and situated within this 
commonwealth, are totally destroyed by fire, the company shall not be 
liable beyond the actual value of the insured property at the time of the 
loss or damage.” 


See Second Society of Universalists v. Royal Ins. Co., Ltd., 221 Mass. 
518, 523, 109 N. E. 384. Ann. Cas. 1917E, 491. 


This is the effect also of the “Disclaimer Clause” to which reference 
has been made. 


The circumstance that the aggregate amount of the policies is slightly 
more than double the entire value of the building is of no significance 
on the amount of loss recoverable in the event of the total destruction 
of the building insured, which has occurred in the cases at bar. 


The result is that the ruling was erroneous. Judgment should be 
entered in favor of the plaintiffs in the amounts specified in the stipulation 
of the parties, aggregating $4,277.85, together with interest thereon from 
October 22, 1917. 


So ordered. 


SUPREME COURT OF MICHIGAN. 





WASHTENAW MUT. FIRE INS. CO. 
v. 
BUDD et at. (No. 41.)* 


INSURANCE—SUBROGATION OF INSURER WHERE INSURED’S 

LOSS EXCEEDS RECOVERIES. 

Insurer has no right of subrogation against insured, where insured’s 
loss exceeds his recoveries from insurer and the one causing the fire. after 
deducting attorney’s fees and costs, and this, though insured was not 
invited to take part in the action against the third person, and though 
the policy was a valued policy; the insurance being for only two-thirds 
of the value. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


*Decision rendered Dec. 23, 1919. 175 N. W. Rep. 231. 
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Appeal from Circuit Court, Washtenaw County, in Chancery; George 
W. Sample, Judge. 

Suit by the Washtenaw Mutual Fire Insurance Company against 
Norris Budd, executor of Abraham 'D. Budd, and others, deceased. From 
an adverse decree, plaintiff appeals. Affirmed. 


Argued before Bird, C. J.. and Moore, Steere, Brooke, Fellows, 
Stone, Kuhn, and Sharpe, JJ. 


Frank E. Jones, of Ann Arbor, for appellant. 
Arthur Brown, of Ann Arbor, and John P. Kirk, of Ypsilanti (E. R. 
Sunderland, of Ann Arbor, of counsel), for appellee Norris Budd. 


Stone, J. The bill of complaint herein was filed to obtain a subroga- 
tion of plaintiff, and to reach certain moneys collected by Abraham D. 
Budd from the Ann Arbor Railroad Company, and that said Budd be 
decreed to be the trustee of the plaintiff. The salient facts were sub- 
stantially as herein stated: 

The plaintiff is a Michigan mutual fire insurance company, with 
offices at the city of Ann Arbor. For a number of years Abraham D. 
Budd had been a member of said plaintiff company, and had insured, 
in accordance with the charter and by-laws of said company, certain 
property, of which he was the owner. under policy No. 1,261, situated on 
section 21 in the township of Pittsfield, county of Washnetaw, mentioned 
in the policy, for the following amounts: $900 on dwelling house No. 
1; $200 on household furniture, etc.: $300 on barn and shed; $300 on 
barn No. 2; $100 on granary; $700 on farm products, farm implements, 
carriages and live stock in Washtenaw county, subject to all the terms 
and conditions of the policy. The policy stated that “amount insured 
represented two-thirds of estimated value.” The relevant by-laws of 
the plaintiff were as follows: 

“(7) This company will not insure property for more than two- 
thirds its cash value. The directors of the company to be the judges of 
such valuation.” 

“(10) In case of loss or damage to personal property insured, the 
company is liable for two-thirds of such loss or damage, provided full 
value of the property lost or damaged, as appraised by the directors, does 
not exceed the estimated cash value of the personal property insured in 
the policy of the loser in the respective class in which the loss occurs.” 

While said insurance was in force, on the 23d day of September, 1916, 
one barn and shed, $300, one barn No. 2, $300, one granary, $100, were 
destroyed by fire, with certain personal property which was covered by 
said policy of insurance of the value of $456.75, the loss as adjusted by 
the plaintiff company, the full amount of the insurance on the buildings 
($700) and two-thirds the value as fixed on the personal property 
($304.50), making in all $1,004.50. This amount was, on the 26th day 
of September, 1916, paid by plaintiff company to Abraham D. Budd 
(since deceased). Soon after this payment, and about December 5, 1916, 
the said Abraham D. Budd, the insured, without consultation with any 
of the officers or representatives of the plaintiff, began suit for the 
recovery of damages to his buildings and property by fire, against the 
Ann Arbor Railroad Company, alleging that the fire was caused by the 
negligence of said railroad company. On June 7, 1917, he recovered a 
judgment against the said railroad company for said damages in the 
sum of $1,000 and costs, which judgment was afterwards affirmed by 
this court. See Budd v. Ann Arbor R. Co., 200 Mich. 250, 166 N. W. 927. 

While said case was pending upon appeal, this bill of complaint was 
filed, and an injunction issued, restraining the payment or collection of said 
iudgment until the further order of the court; also praying for subroga- 
tion, as above stated, to the claim or iudgment against said railroad 
company to the amount which the plaintiff, as insurer, had paid to said 
Budd under said policy 
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Pending the instant case, and after the same was at issue, Abraham 
D. Budd died testate, and Norris Budd, executor, was permitted to come 
in and defend in this case. A motion was then made for dissolution of 
the injunction, so that the defendant should be permitted to collect the 
judgment, which had been affirmed in this court, and this was granted 
upon the filing of a bond by defendant, and the judgment against the 
railroad company has since been collected by thé executor, so that the 
Ann Arbor Railroad Company is no longer an interested party in this 
case. A hearing was had before the trial court, and an opinion rendered 
by the circuit judge in which it is stated that, inasmuch as the amount 
received by the defendant was not sufficient to cover, net to defendant, 
the amount of damage and loss he had suffered, the plaintiff was not 
entitled to a decree, and the bill of complaint was dismissed, with costs. 
The opinion of the learned circuit judge is so brief and pointed, and 
upon the facts found so accords with our view of the evidence that we 
insert the same here in full: 


“This is a suit in equity in which the plaintiff seeks to recover as 
a trust fund certain moneys which the defendant, Abraham D. Budd, ob- 
tained as damages from the Ann Arbor Railroad Company, for the loss 
of his property caused by sparks from a locomotive of the railroad 
company. It appears that defendant, Abraham D. Budd, on September 
23, 1916, was the owner of certain buildings and personal property, lo- 
cated on a farm near the right of way of the Ann Arbor Railroad in 
this county. Part of his property was, at that time, insured in the plain- 
tiff insurance company. On that day, a considerable part of this prop- 
erty was destroyed by fire, caused by sparks from a locomotive belonging 
to the Ann Arbor'Railroad Company. After the fire, the plaintiff settled 
with the defendant Budd for this loss under its policy of insurance, 
appraised the property, and paid to the defendant Budd $1,004.50, which 
was two-thirds of the value of the property loss on the insured prop- 
erty, and was the amount for which the insurance company was liable 
under the terms of its policy. 

“Afterward defendant Budd brought an action against the Ann Arbor 
Railroad Company for negligently causing the loss of his property by 
fire, and recovered a judgment against the railroad company for $1,000, 
which was paid. The plaintiff insurance company now seeks to obtain 
this money on the grounds that since it settled with the defendant Abra- 
ham D. Budd for the loss under its policy of insurance, it is entitled 
to be subrogated to the entire claim of the defendant against the railroad 
company. 

“Tt is conceded that the amount received from the railroad company 
after deducting the attorney’s fee and paying the cost was $523.17 

“The plaintiff does not question the reasonableness of the fees charged 
by the attorney for trying the case in the circuit court and carrying 
through the appeal in the Supreme Court, and I see no occasion for ques- 
tioning their reasonableness. 

“The total net compensation which defendant Abraham D. Budd re- 
ceived for the loss of his property was therefore $1,527.67. made up of 
the two items of $1,004.50 from the plaintiff insurance company, and 
$523.17, net recovery from the railroad company. The value of the 
property destroyed by the fire appeared from the plaintiff’s own evidence 
to be $1,682, though the defendant’s evidence tended to show a much 
greater value. But on the plaintiff’s own showing, defendant Abraham 
Budd received from all sources $154.50 less than the amount he actually 
lost by the fire. 

“The law on the point here involved has been very clearly laid 
down by the Supreme Courts of several states, although the exact ques- 
tion has not heen directly passed upon in this state, and I think the 
principle is to be considered well settled. As said by the Supreme Court 
of Kansas, in a recent decision (Shaunee Fire Insurance Co. v. Cos- 
grove [1911] 85 Kan. 296, 116 Pac. 819, 41 L. R. A. {N. S] 719): ‘The 





Fire, &c.] Washtenaw Mut. Fire Ins. Co. v. Budd. 255 


general rule is unquestionably that the insurer can recover from the 
insured, of the sum of insurance paid upon its policy, only the excess 
received from the wrongdoer, after full compensation for his loss, includ- 
ing the costs and expenses thereof.’ To the same effect is Svea Insurance 
Co. v. Packham (1901) 92 Md. 464, 48 Atl. 359, 52 L. R. A. 95. 

“Applying this rule of law to the case before me, there is nothing 
to be turned over to the plaintiff insurance company The plaintiff is 
entitled only to the excess which the defendant received from it after 
full compensation for his loss, including costs and expenses. 

“This loss was, on plaintiff’s own showing, $1,682, and his total re- 
ceipts, after deducting costs and expenses, were only $1,527.67. The 
defendant still lacked $154.50 of being fully compensated for his loss, 
and therefore the plaintiff has no valid claim against Abraham Budd. 

“A decree may therefore be entered in accordance with the foregoing 
opinion, and the bill of complaint of the plaintiff in this cause dismissed, 
with costs to be taxed against the plaintiff.” 

The plaintiff has appealed from the decree entered in pursuance of 
the opinion, and it is its claim that the right of the insurance company 
to be subrogated is a recognized ground of equitable relief. There 
is no question raised by defendant that, under the authorities, the plain- 
tiff, as insurer, would have a right to be subrogated as to any excess 
over the loss sustained by the insured, but it is the claim that, inasmuch 
as nothing more than sufficient has come to the hands of defendant, by 
both the amount paid by the insurance company and the amount recovered 
from the railroad company, to cover his loss, there is nothing which the 
plaintiff can take. The general doctrine of the right of subrogation is 
not questioned by the defendant. In fact such right was recognized by 
this court in Union Ice Co. v. Detroit, etc., R. Co., 178 Mich. 346-352, 
144 N. W. 1033. 

An examination of the authorities cited by counsel upon both sides 
has satisfied us that the learned circuit judge reached the correct conclu- 
sion upon the facts found by him, which facts, we think, are fully sus- 
tained by the evidence. 

It is conceded by the plaintiff’s attorney that $176 worth of property 
that was not insured at all was destroyed, and was included in the judg- 
ment against the railroad company. 

Stress is laid by plaintiff’s counsel upon the absence of the insurer 
from the litigation against the railroad company. We think that the evi- 
dence shows that the company had knowledge of such litigation. We 
understand the rule to be that the insured is not required to invite the 
insurer to take part in an action against a wrongdoer, not to take any 
special steps to protect the insurer; but it is the insurer’s privilege to 
intervene and protect his own rights, if he sees fit to do so. Our statute 
now fully provides for such intervention; but it provides that “ interven- 
tion shall be in subordination to, and in recognition of the propriety of 
we proceeding.” Judicature Act (Pub. Acts 1915, No. 314) c. 12, 

The cases cited by the circuit judge in his opinion, we think, fully 
sustain his position. 

The claim is put forward by plaintiff’s counsel that the policy here 
was a valued policy, and North of England Iron S. S. Ass’n v. Arm- 
strong, L. R. 5 Q. B. 244, is cited and quoted from as follows: 

“We are satisfied that our judgment must be in favor of the plain- 
tiffs; and I ground my judgment upon the general proposition that where 
the value of the thing insured is stated in the policy in a manner to be 
conclusive between the two parties, the insurer and the insured, as regards 
the value, then in respect of all rights and obligations which arise upon 
the policy of insurance, the parties are estopped between one another 
from disputing the value of the thing insured as stated in the policy.” 

It is conceded by defendant’s counsel that probably the policy here 
involved was a valued policy so far as the buildings were concerned, but 
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was an open policy as to the personal property, and it is contended that 
this can make no difference with the result of this case upon the facts 
found; it appearing that the amount insured represented only two-thirds 
of the value. 

As opposed to the English doctrine as indicated in the cse last cited, 
counsel for defendant call attention to The Livingstone, 130 Fed. 746, 65 
C. C. A. 610, where the United States Circuit Court of Appeals for the 
Second Circuit deals with this question and disapproves the English rule. 
It was held there that an insured who had been paid for a total loss, 
according to the valuation in a valued policy, could recover the real value 
of the property from the wrongdoer who caused the loss, and could retain 
everything recovered in excess of the valuation in the policy paid by 
the insurer. In other words, the court held that a valued policy did not 
prevent the insured from recovering and retaining more than the valua- 
tion named. The federal court there referred to the Armstrong Case, 
and said: 


“That decision carries no greater weight in this county than is 
compelled by the force of its reasoning, and, after careful consideration, 
we are unconvinced by its logic and are unable to accept its conclusions.” 


It also appears that the Livingstone Case was approved by the Su- 
preme Court of the United States, to the extent of denying a writ of 
certiorari to review it. See 194 U. S. 637, 24 Sup. Ct. 860, 48 L. Ed. 
1161. We think the Livingstone Case states the better doctrine. What 
plaintiff really claims is that this policy was a valued policy in the 
sense that the property was valued at the same amount as the indemnity. 
But the policy by its terms expressly negatives such a valuation, when it 
ne that the amount insured represents two-thirds of the estimated 
value. 

We are so fully in accord with the views expressed by the learned 
circuit judge that we think the decree below should be affirmed, with 
costs to the defendant. It is so ordered. 


SUPREME COURT OF MISSISSIPPI. 


LIVERPOOL, LONDON & GLOBE INS. CO. 
v. 


KOSCIUSKO & S. E. R. CO. (No. 20874.)* 


RAILROAIDS—EVIDENCE MAKING ORIGIN OF FIRE A QUES- 

TION FOR JURY. 

In an action for loss of a warehouse by fire, evidence which by a 
process of exclusion of all other probable causes of the fire, together 
with the evidence tending to show with a reasonable degree of certainty 
that the sparks from an antiquated locomotive set fire to the building, 
being sufficient to warrant a jury in returning a verdict for plaintiff, was 
sufficient to take the case to the jury. 


(For other cases, see Railroads, Dec. Dig. § 484/3].) 


In Banc. 

Appeal from Circuit Court, Attala County; T. L. Lamb, Judge. | 

Action by the Liverpool, London & Globe Insurance Company against 
the Kosciusko & Southeastern Railroad Company. Judgment for de- 


*Decision rendered Dec. 22, 1919. 83 South. Rep. 305. 
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fendant under the peremptory instruction. and plaintiff appeals. Re- 
versed and remanded. 


D. H. Glass and J. G. Smythe, both of Kosciusko, for appellant. 
S. L. Dodd, of Kosciusko, and Green & Green, of Jackson, for 
appellee. 


Coox, J. A certain warehouse and its contents were destroyed by 
fire. The Liverpool, London & Globe Insurance Company had issued 
a policy insuring from loss by fire the personal property located in the 
warehouse, and the Home Insurance Company insured the house itself. 
The owners of the property destroyed assigned their claims against the 
railroad company by way of subrogation. 

It will be unnecessary for this court to go into the detaiied evidence 
presented to the jury tending to show that sparks frem the locomotive 
of the defendant caused the fire. At the close of the plaintiff’s case, the 
trial judge granted an instruction to the defendant. peremptorily direct- 
ing the jury to return a verdict for the defendants. 

In our opinion, the evidence, by a process of exclusion of all other 
probable causes of the fire, together with the evidence tending to show, 
with a reasonable degree of certainty, that the sparks issuing from the 
antiquated locomotive of defendant set fire to the building; in other 
words, the evidence, taken as a whole, would warrant a jury in return- 
ing a verdict for the plaintiff. Of course, the weight to be given to 
the evidence was a question for the determination of the jury alone, 
and the question of fact should have been submitted to the jury under 
the instruction of the court. 

Reversed and remanded. 


a 


SUPREME COURT OF NEW YORK. 


CLOVER CREST FARM, INC., 
Vv. 
NEW YORK CENT. MUT. FIRE INS. CO. er at. 


SAME 
v. 


ONEIDA CO-OP, FIRE INS. ASS’N er au.* 


INSURANCE—EVIDENCE JUSTIFIED SUBMISSION OF QUES- 
TION WHETHER INSURED SET FIRE TO PROPERTY. 
Evidence held sufficient to justify submission of question whether fire, 

which consumed property insured, was set by plaintiff. 
(For other cases, see Insurance. Dec. Dig. § 668[10].) 


Appeals from Trial Term. Steuben County. 

Actions by the Clover Crest Farm, Incorporated, against the New 
York Central Mutual Fire Insurance Company, and against the Oneida 
Co-operative Fire Insurance Association. The Watkins State Bank was 
made a party defendant in each action, and the actions were tried together. 
From a judgment in favor of plaintiff, and from an order denying a 


*Decision rendered, Dec. 5, 1919. 179 N. Y. Supp. 352. 
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motion for a new trial made upon the minutes, the New York Central 
Mutual Fire Insurance Company appeals; and from a judgment in favor 
of plaintiff, and from an order denying a motion for a new trial made 
upon the minutes, the Oneida Co-operative Fire Insurance Association 
appeals. Judgments and orders appealed from reversed, and new trial 
granted. 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. 


Thomas F. Rogers, of Corning, for appellants. 
James O. Sebring, of Corning, for respondent. 


Dr ANGELIs, J. One of these two actions was brought by the plain- 
tiff against the New York Central Mutual Fire Insurance Company to 
recover a fire loss, and the other action was brought by the plaintiff 
against the Oneida Co-operative Fire Insurance Association to recover 
a fire loss arising from the same fire. They were tried together. The 
policies upon which the actions were based were the same in form and 
covered the same property, to wit, the farm produce located on the plain- 
tiff’s farm. Each policy insured the property in the sum of $500. The 
pleadings in the two cases were identical, with the exception of slight 
differences in dates not material here and of the difference in the names 
of the insurance companies. The Watkins State Bank, as mortgagee, 
was made a party defendant in each action; but it did not plead and does 
not appear on these appeals. 

The answers set up various alleged defenses, all of which were 
waived upon the trial, except that the plaintiff, in pursuance of a scheme 
to cheat and defraud the defendant insurance companies and other insur- 
ance companies, procured excessive insurance upon its property, and 
then set or caused to be set the fire that consumed the same. Although 
such alleged defense was not pleaded, the trial court submitted to the 
jury the question of false swearing in connection with the proofs of 
loss. The appellants did not plead that they could only be required to 
pay their proportionate shares of the loss, upon the ground that the 
property insured was of less value than that for which it was insured in 
all the insurance companies. 

The plaintiff is a domestic corporation organized in the summer of 
1914, with a capital stock of $25,000, divided into 250 shares. of $100 
each. At the time of the fire losses all of the stock of the corporation 
but 2 shares appears to have belonged to the wife of one Charles S. 
Fisher, and she was at the time the president of the corporation. The 
record does not disclose who the directors of the corporation were, nor 
does it show to whom the other two shares belonged. Charles S. Fisher 
was the manager of the corporation at the time of the fire. He was 
president of the corporation for a time and attended to its finances 
from its organization down to the time of the trial. He acquired 
248 shares of the stock in the autumn of 1914, and held it for about a 
year. He claims that he held it for his wife. Then it was transferred 
to James O. Sebring, who held it for about six months, when he trans- 
ferred it to one Hess, who held it about a year, and then transferred it 
to Fisher’s wife, who held it down to the time of the trial. Fisher owned 
the farm upon which the property burned was located before it was trans- 
ferred to the plaintiff. Fisher’s control, management, and manipulation 
of the plaintiff and its property was such that whatever he did and said 
in connection with and in reference to the property and affairs of the 
corporation were the acts and the words of the corporation. 

The plaintiff owned a farm situated in the town of Big Flats, in the 
county of Chemung, on the highway leading from Horseheads to the 
village of Big Flats. The record does not disclose its size. On_ this 
farm there were six buildings, to wit, a frame house, an old horse barn, 
a big barn, a tool shed, a cow barn, and a milk house. In addition there 
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were a lime house and an icehouse. The building to which I have re- 
ferred as the big barn is described by Fisher as the “big barn,” and “the 
big horse barn and the grain barn combined,” and by Fordham as the 
“main barn,” or “horse barn.’ It had been a tobacco shed, with a pitched 
roof and sidings of boards placed perpendicularly. The plaintiff placed 
a novelty siding over the plain board siding and put a new gambrel roof 
on the building, It constructed two floors in the building, part of the 
ground floor of cement, where there were five or six box stalls, and the 
remainder of wood, where there was a granary, and then there was the 
ordinary barn floor above. The building was 80 feet long and 28 feet 
wide. The house was 40 or 50 feet square, with two stories in the 
front and a cellar beneath and in the rear it was one story and had 
no cellar. There had been a new roof put upon the house. The milk 
house or creamery was a new building, connected with the cow barn by 
a covered passage. The total shed was a new building 60 feet in length. 
covered on one side and both ends. Fisher testified that it cost $800. 

At the time of the fire there were fire insurance policies held by 
the plaintiff upon the buildings on the farm, including the policies upon 
which these actions were brought. issued by the insurance companies 
named and described in the following: 


Farmers’ Relience Mutual Fire Insurance Company, dated August 12, 
1914, insures from August 7, 1914, to August 7, 1918, in the sum of 
$3,100—$800 on dwelling, $500 on carriage house, $500 on horse barn, $500 
on produce, $800 on tobacco shed, $800 on stripping room, and $500 on 
cattle, horses, etc. (There seems to be some mistake here, because the 
sums distributed exceed the amount of the insurance.) 

Wyoming Valley Fire Insurance Company, dated November 19, 1914, 
insures for three years, in the sum of $2,375—$500 on dwelling house, 
$750 on cow barn, $500 on tobacco barn, $250 on horse barn, and $375 
on stock. 

Otsego Mutual Fire Insurance Company, dated November 21, 1914, 
insures from November 17, 1914, to November 17, 1917, in the sum of 
$1,187.50—$250 on residence, $375 on cow barn, $250 on tobacco barn, 
$125 on horse barn, and $187.50 on live stock. 

Chemical Mutual Fire Insurance Company, dated November 21, 1914, 
insures from November 17, 1914, to November 17, 1917, in the sum of 
$1,187.50—$250 on residence, $375 on cow barn, $250 on tobacco barn, $125 
on horse barn, and $187.50 on stock. 

Fidelity Co-operative Fire Insurance Company, dated October 19, 1915, 
insures from October 18, 1915, to October 15, 1918, in the sum of $2,200— 
$1,000 on barn No. 1 (tobacco barn), $500 on vehicles, harnesses, etc., 
$500 on farming machinery, and $200 on new shed. 

Pacific Fire Insurance Company, dated March 7, 1916, insures from 
March 7, 1916, to March 7, 1919, in the sum of $4,650—$200 on residence, 
$300 on frame barn No. 1 (tobacco barn). $1,000 on farm produce and 
feed therein, $200 on frame barn No. 2 (tool barn), $200 on frame barn 
No. 3 (horse barn), $200 on produce therein, $50 on storage shed, $800 
on farming tools, $200 on vehicles and wagons, $200 on milk bottling 
house, $450 machinery and equipment therein, $550 on horses, and $300 
on cows. 

Tompkins County Co-operative Fire Insurance Company, dated July 
11. 1916, insures from July 11, 1916, to November 17, 1917, in the sum 
of $1,200—$1,000 on two-story milk and cream house and $200 on equip- 
ment therein. 


The New York Central Mutual Fire Insurance Company, dated July 
13, 1916, insures from July 11, 1916, to November 17, 1917, in the sum 
of $500 on farm produce and feed while in barn No. 2. 

Oneida Co-operative Fire Insurance Association of New York, dated 
July 14, 1916, insures from July 14, 1916, to November 17, 1916, in the 
sum of $500 on farm barn and farm produce and feed while in barn No. 2. 

So that the entire insurance on this farm prduce destroyed was $2,000. 
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In the early hours of Tuesday morning, September 19, 1916, a fire 
occurred, which consumed the house, the big barn and its contents, the 
new shed or tool shed, and a stack of wheat straw. As claimed by the 
plaintiff, there were in the big barn red kidney beans in the pod, contain- 
ing 500 bushels of beans, when shelled, worth $7 or $8 per bushel, that is, 
$3,500 or $4,000, and 20 tons of bean pods worth $7 per ton, that is, $140; 
buckwheat in the straw, which when threshed would yield from 264 to 
300 bushels of buckwheat, worth $1.20 per bushel, that is, $316.80 
or $360, and 12 tons of straw, worth $7 per ton, that is, $84; oats in the 
straw, which would yield 600 bushels of oats, worth 80 cents per bushel, 
that is, $480, and 12 tons of straw, worth $8 per ton, that is, $96. This 
makes a total loss of not more than $5,160, nor less than $4,616. The 
plaintiff called witnesses to establish these quantities and prices. The 
ga buckwheat were the crops of 1915, but the oats were the crop 
Oo e 


There was quite convincing evidence that the fire was of incendiary 
origin, and that the preparation therefor was somewhat elaborate. At 
the time of the fire there was no person in the house or any of the 
buildings, and there was no live stock in any of the buildings. The 
plaintiff had no cows on the farm. The horses, 13 in number, had been 
taken to the Horseheads Fair under the supervision of Fisher on Monday, 
the day before the morning of the fire. After going part way with the 
horses toward the fair, Fisher returned to the farm, and, so far as the 
evidence shows, was the last person there before the fire. He lived 
at Watkins, and had gone to the farm on Monday by trolley to Horse- 
heads, and thence by a hired conveyance to the farm. On a former 
occasion one of the buildings on the farm had burned, and the plaintiff 
nad collected $1,900 insurance. In the spring of 1916 Fisher sought to 
borrow $15,000 from White & Son, in Syracuse, giving the farm property 
and a policy of insurance upon his life for $30.000, obtained for the pur- 
pose, as security for the loan. He also sought to borrow through one 
Paine $10,000 on the property of the plaintiff, and in connection there- 
with got straight insurance on the property in the sum of $12,000, with 
the idea of canceling the other insurance. In this connection he offered 
to pay $500 as bonus for the proposed loan. He also applied to the 
Ithaca Trust Company, and also to the Rochester Savings Bank, for 
loans on the farm, securing large insurance in connection therewith. 
3ut all his efforts failed, and the insurance policies were cancelled. He 
wet into bankruptcy in June, 1916. 


There was evidence introduced on the part of the appellant tending 
to show that there were no beans or buckwheat in the big barn at 
the time of the fire, and that at that time the buildings burned were 
insured for much more than they were worth. I think that the evidence 
was sufficient to have justified the trial court in submitting to the jury 
the square question whether or not the fire that consumed the property 
insured was set by the plaintiff. The learned trial court. however, charged 
the jury that there was no proof in the case that the plaintiff burned the 
buildings and produce, to which ruling the appellant duly excepted. The 
trial court in the body of his charge stated the following: 


“It is claimed by the insurdnce companies that there was a fraud in the 
inception of the contract; that the Clover Crest Stock Farm conceived the 
idea of insuring this property and then having it destroyed and collecting 
the insurance. That presents a question of fact for you under the evidence. 
* * * Tf you should find there was fraud in the inception of the con- 
tract, or false swearing in connection with the proofs of loss, the plain- 
tiff is not entitled to recover in either action. If you find there was no 
fraud, then you come down to the other question, as to whether this 
property was actually destroyed. * * * Was there in this barn at the 
time of the fire the farm produce and feed which was inSured under these 
policies ?” 
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This is substantially all that was said by the court upon the vital 
question in the case, and I am of opinion that the ruling adverted to, 
taking place after this charge, deprived the appellant of its main de- 
fense to the actions. 

The rulings of the trial court sustaining objections interposed by the 
plaintiff to the introduction of testimony of Fisher to show owner- 
ship of the stock of the plaintiff, on the ground that the stockbook or 
the certificates of stock were the best evidence, to show the amounts 
of the insurance policies obtained by Fisher a short time before the 
fire, on the ground that the policies were the best evidence, and to 
show the ownership of the real estate, upon the ground that the convey- 
ances were the best evidence, were clearly erroneous, because addressed 
to collateral matters; but we need not pass upon the question whether or 
not these rulings were harmful to the appellant in view of the fact 
that other evidence of the matters got into the record to a considerable 
extent, and in view of the error already pointed out. 

It follows, from the foregoing, that the judgments and orders ap- 
pealed from must be reversed, and a new trial granted, with costs to the 
appellants to abide the event. All concur. 


SUPREME COURT OF RHODE ISLAND. 


MESSLER 
uv. 


WILLIAMSBURG CITY FIRE INS. CO. (No. 5251.)* 


1. INSURANCE—ACTION NOT BARRED BY POLICY LIMITA- 
TION IF PLAINTIFF CANNOT COMPLY WITH PROVISION. 
Though a policy bars actions unless commenced within 12 months 

after the fire, where it also gives insured 60 days to file proofs of loss 

and the insurer 60 days to examine them, authorizes it to require further 
data and information, and provides for an appraisal and prohibits actions 
until full compliance with ail requirements, including the provision for 
appraisement, suit is not barred in 12 months if insured, acting diligently 
and in good faith, is unable to bring suit within that time. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 


2. INSURANCE—WHEN PLAINTIFF MAY SUE IF LOSS AGREED 
UPON OR NOTICE OF DISAGREEMENT IS NOT GIVEN. 
Under a policy making the loss payable 60 days after notice. ascertain- 

ment, and satisfactory proof of the loss, and providing for an appraise- 

ment in the event of disagreement as to the loss, plaintiff may sue imme- 
diately upon the expiration of the 60 days if the parties agree as to the 

_ or the insurer fails to object to the amount demanded within 60 

ays. 


(For other cases, see Insurance, Dec. Dig. § 621.) 


3. INSURNCE—WHETHER INSURED AFTER FAILURE OF AP- 
PRAISERS TO AGREE SEASONABLY SOUGHT TO ENFORCE 
HIS RIGHTS QUESTION FOR THE JURY. 

Where insurance appraisers could not agree upon an umpire, and 
plaintiff brought suit and thereafter asked a new appraisement, it was 


*Decision rendered Jan. 31, 1920. 108 Atlantic Rep. 832. 
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a question for the jury whether he seasonably followed up his rights 
under the policy, and an instruction to find for defendant if no request 
for a new appraiser was made until a date when the action was pending 
was properly refused. 


(For other cases, see Insurance, Dec. Dig. $ 668[14].) 


4. INSURANCE—FAILURE TO PROTECT PROPERTY AFTER 

FIRE MERELY REDUCED DAMAGES. 

Under a policy requiring insured in the event of a fire to protect 
the property from further damage and put it in the best possible order, 
the failure to do so did not prevent a recovery except for such of the 
property as could have been saved by the use of reasonable means at 
his command. 


(For other cases, see Insurance, Dec. Dig. § 505.) 


5. INSURANCE—INSTRUCTION THAT IT WAS AS MUCH 
THE DUTY OF INSURER AS OF INSURED TO SEEK NEW 
APPRAISAL APPROVED. 

_ An instruction that it was as much the duty of the insurer as of 

insured to seek a new appraisal where the appraisers could not agree on 

an umpire was proper where the court was not considering the question 
of appraisal as a condition precedent to suit, but the question of plain- 
tiff’s diligence in seeking a new appraisal. 

(For other cases, see Insurance, Dec. Dig. § 568.) 


6. INSURANCE—EVIDENCE OF NEGOTIATIONS CONCERNING 
LOSS WAS ADMISSIBLE ON QUESTION OF WAIVER AND 
DILIGENCE. 

Evidence of negotiations between an insurance company and the in- 
sured concerning a loss is admissible on the question of whether the 
insurance company has waived the time limited for bringing suit con- 
tained in the policy and also as tending to explain the delay in bringing 
suit as bearing upon the question of diligence on the part of insured. 


(For other cases, see Insurance, Dec, Dig. §§ 648[1], 664.) 


10. INSURANCE—LETTER DEMANDING NEW APPRAISER ON 
FAILURE OF APPRAISERS TO AGREE IS ADMISSIBLE. 
In an action on a policy under which appraisers were appointed who 
could not agree on an umpire, a letter demanding a new appraisal was 
admissible to prove such demand. 


(For other cases, see Insurance, Dec. Dig. § 662[2].) 


12, INSURANCE—PLEADINGS MADE ISSUE AS TO FAILURE 

OF APPRAISAL THROUGH DEFENDANT’S FAULT. 

In an action on an insurance policy, the declaration, pleas, and plain- 
tiff’s traverse of the pleas held to make an issue as to whether there was 
a failure of an appraisal through defendant’s fault. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


Stearns, J., dissenting. 


Exceptions from Superior Court, Providence and Bristol Counties; 
John Doran, Judge. 

Action by Arnold C. Messler against the Williamsburg City Fire In- 
surance Company. Judgment for plaintiff, and defendant brings excep- 
tions. Exceptions overruled, and case remitted. 


See, also, 95 Atl. 601 


Waterman & Greenlaw, Lewis A. Waterman, Ralph M. Greenlaw and 
Charles E. Tilley, all of Providence, for plaintiff. 
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Huddy, Emerson & Moulton, of Providence, and Brown & Caine, 
of Boston, Mass. (E. Butler Moulton, of Providence, and Frederick W. 
Brown, of Boston, Mass., of counsel), for defendant. 


RATHBUN, J. This is an action of assumpsit on two fire insurance 
policies. Heard on defendant’s exceptions after verdict for the plaintiff 
in the superior court for $634.66. 

The policies were of the standard form prescribed by chapter 222, 
Gen. Laws 1909. On June 21, 1912, a fire caused considerable damage 
to a portion of the plaintiff's property covered by these policies. The 
defendant company was promptly notified, and on the following day its 
agents visited the scene of the fire. Proofs of loss were duly delivered 
to the defendant. The parties, being unable to agree as to the amount of 
the loss, entered into a stipulation September 11, 1912, for the appoint- 
ment of appraisers. The insurer and the insured each appointed an ap- 
praiser, but the two appraisers were unable to agree upon an umpire. 
On May 11, 1913, after considerable fruitless correspondence between 
the two appraisers, and also between the pariies, the plaintiff commenced 
suit on the policies. Said suit failed on demurrer to the declaration for 
the reason that the declaration did not allege either an award by arbitra- 
tion or facts which rendered it unnecessary as a condition precedent 
to a right of action to first ascertain the arnount of loss by appraisal. 
See Messler v. Insurance Co., 94 Atl. 875. This court sustained the 
demurrer July 9, 1915. In November, 1913, plaintiff wrote the defendant 
requesting a new appraisal “without admitting the necessity for the 
same.” Defendant refused to consider this request. On February 16, 
116, the plaintiff demanded a new appraisal. The demand was refused, 
and the present suit was commenced April 20, 1916 

11, 2] Defendant’s seventy-third exception is to the refusal of the 
court to charge the jury in accordance with its seventh request, as follows: 

“Tf, from the evidence it appears that the present action was com- 
menced more than 12 months after the date of the fire, the jury must 
return a verdict for the defendant.” 

Defendant’s seventy-seventh exception is to the granting of plain- 
tiff’s second request to charge, as follows: 

“Tf the plaintiff acted diligently and in good faith, and there was no 
adjustment of the loss within a year after the fire, the fact that more 
than a year elapsed before the suit is not a bar.” 

These two exceptions raise the question whether an insured under all 
circumstances is absolutely precluded from recovering if he fails to bring 
suit within 12 months after the fire 

By dissecting the policy we readily find the language: 

“No suit or action on this policy for the recovery of any claim 
shall be sustainable * * * unless commenced within 12 months next 
after the fire.” 

But, if we are to ascertain the intention of the parties as expressed 
in their contract, it is necessary to read this language in connection with 
other provisions of the policy which provide that— 

“In the event of disagreement as to the amount of loss the same 
shall, as above provided, be ascertained by two competent and disinterest- 
ed appraisers, the insured and this company ech selecting one, and the 
two so chosen shall first select a competent and disinterested umpire; 
the appraisers together shall then estimate and appraise the loss.” 

The policy also provides that— 

“The loss shall not become payable until 60 days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein re- 
quired have been received by this company, including an award by 
appraisers when appraisal has been required.” 

The policy further provides that— 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full compli- 





264 Insurance Law Journal, Vol. 55. — [Mar., 1920. 


ance by the insured with all the foregoing requirements [which includes 
the provision as to appraisement and award] nor unless commenced within 
twelve months next after the fire.” 


The policy requires the insured to file proof of loss within 60 days 
after the fire. The insurer, after receiving the prooi of loss, may take 
60 days to examine the same. The insured, after taking a reasonable 
time, not exceeding 60 days, to file his proof of loss,"thay be compelled 
to await 60 days before he knows whether or not there is to be a 
disagreement on the amount of the loss. If the parties agree as to the 
amount of loss or if the insurer fails for 60 days after receiving proof 
of loss to notify the insured that the insurer objects to the amount de- 
manded in the proof of loss, the insured may bring suit immediately 
after the expiration of 60 days after making the proof. De Paola v. 
Insurance Co., 38 R. I. 126, 94 Atl. 700. No appraisal is necessary or 
can be had unless there is a disagreement as to the amount of the loss. 
If the insurer on the sixtieth day objects to the loss, as stated in the 
proof of loss, he may still require the plaintiff to furnish much and 
varied data and information, and if an appraisal is demanded imme- 
diately, and all parties act in good faith and with reasonable expedition, 
it may not be possible to obtain an award within 12 months next after 
the fire. The policy provides that the loss shall not become payable 
when an appraisal has been required until 60 days after the award; 
of course, suit should not be brought until the loss becomes payable. 
It is manifest that it may become impossible for an insured acting dili- 
gently and in good faith to comply with all of the provisions of the 
policy with sufficient dispatch to enable him to bring suit within 12 
months next after the fire. Suppose the award was made 11 months 
after the fire; what must the insured do? If he brings suit within 12 
months after the fire, he is met by the objection that the loss was 
not payable when the suit was commenced. If he waits until 60 days 
have elapsed after the award, he has not commenced his suit within 12 
months next after the fire. What was the intention of the parties as 
expressed in their written agreement? It is certain that the parties 
did not intend to agree that the insured, after suffering a loss covered 
by the policy, should lose his rights under the policy by not commencing 
suit within 12 months after the fire in the event that it should become 
impossible for him, without fault on his part, to perform all of the 
conditions precedent to the right to bring suit within 12 months next 
after the fire. The parties in their agreement did not specifically pro- 
vide for the contingency which has arisen. A reasonable construction 
must be given to the somewhat inconsistent provisions of the policy. 

When conflict has arisen between the different provisions of the 
policy in the limitation clause, the courts have reached different conclu- 
sions. Some jurisdictions hold that the 12 months do not begin to run 
until after “full compliance by the insured with all the foregoing require- 
ments,” including an appraisal and award even when the language of 
limitation is the same as in the case at bar, viz. “12 months next after 
the fire.’ McConfell v. Iowa Mut. Aid Ass’n, 79 Iowa, 757, 43 N. W. 
188: Insurance Co. v. Scales, 101 Tenn. 628, 49 S W. 743; Steel v. Phenix 
Ins. Co., 51 Fed. 715, 2 C. C. A. 463; Case v. Sun. Ins. Co. 83 
Cal. 473, 23 Pac. 534, 8 L R. A. 48: Sample v. London & L. Fire Ins. 
Co., 46 S. C. 491, 24 S. E. 334, 47 L. R. A. 696. 57 Am. St. Rep. 701; 
Read v. State Ins. Co., 103 Towa, 307, 72 N. W. 665, 64 Am. St. Rep. 180; 
Fireman’s Fund Ins. Co. v. Buckstaff, 38 Neb. 150, 56 N. W. 697, 41 
Am. St. Rep. 727: German Ins. Co. v. Davis, 40 Neb. 700, 59 N. W. 698; 
Hong Sling v. Royal Ins. Co., 8 Utah, 135, 30 Pac. 307; Fiezen v. 
Allemania Fire Ins. Co. (C. C.) 30 Fed. 352; Egan v. Oakland Ins. Co., 
29 Or. 403, 42 Pac. 990. 54 Am. St. Rep. 798: State Ins. Co. v. Meesman, 
2 Wash. 459, 27 Pac. 77, 26 Am St. Rep. 870; Hogl v Aachen Ins. Co., 
65 W. Va. 437, 64 S. E. 441, 131 Am. St. Rep. 972: Williams v German 
Ins. Co., 90 App. Div. 413, 86 N. Y. Supp 98, Other jurisdictions hold 
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that the limitations because of the inconsistency are ineffectual; that is, 
they defeat themselves, and the ordinary statute of limitations is ap- 
plicable. See Leach v. Repub. Ins. Co., 58 N. H. 245. 

In Dwelling House Ins. Co. v. Trust Co., 5 Kan. App. 137, 48 Pac. 891, 
the policy on which suit was brought contained a provision that suit 
should be brought within six months, and also provision that as to 
mortgagee the primary security must be exhausted before suit. The 
court held, as stated in the syllabus of the case, that— 


‘‘Where an insurance policy contains the provision ‘that when a 
policy is issued upon the interest of a mortgagee the assured must 
first exhaust the primary security before he can recover the amount 
of insurance, and another clause providing, ‘No suit or action against 
this company upon this policy shall be sustainable in any court of law 
or eguity, unless commenced within six months after the loss or dam- 
age shall occur,’ such provision being inconsistent, the ordinary statute 
of limitations would be applicable to such cases.” 


Our attention has not been called to any authority which holds that, 
when without fault on the part of the insured there has not been an 
ascertainment of loss within a year after the fire and an ascertainment 
is required, suit could not be brought more than 12 months after 
the fire. 

In McNees v. Insurance Co., 69 Mo. App. 232, it appeared that a 
former action had been brought which failed because there had been 
no appraisal. The policy contained the same limitation provision as 
to the policies in the case at bar. The court said (page 244): 

“After the cause was determined here as we have stated, plaintiff, 
near two years after the loss, demanded an arbitration, and defendant 
refused, principally on the ground that the demand was too late. The 
policy does not prescribe a time within which arbitration shall be had, 
but, in this respect, only provides that the sum due plaintiff shall not 
be payable until 60 days after it shall have been fixed by the arbitrators 
and the award received by the defendant. It is true that, when no time 
is specified for notice of loss and for proofs of loss, a reasonable time 
is meant. But what period constitutes a reasonable time depends upon 
the circumstances of the particular case: in other words, circumstances 
may prolong or shorten the period which would be denominated a 
reasonable time. 

“In the matter of proofs of loss but one. party, the insured, can 
act. It is an undertaking to be performed by him alone. In an arbitra- 
tion under this policy either can set it on foot, and both must take part 
in it. Though it be true that the insured, in bringing suit, thereby hold- 
ing the affirmative and the onus of showing himself entitled to sue, must 
act if the other does not, yet the company may very well, if it so desires, 
take the initiative, on a difference arising, and demand an arbitration. 
If the company, knowing there is a disagreement as to the amount of 
the loss and of its right to have an arbitration, omits to call for such 
arbitration, it ought not to be heard to complain of plaintiff’s mere delay 
in making the offer. Of course, since, in the event of the parties dis- 
agreeing, plaintiff’s cause of action depends on an arbitration for sup- 
port, he takes upon himself the chance or peril which may happen from 
the delay. If a demand for appraisal should be made by the insured 
so late that the defendant should refuse it, then, if he could show by 
answer and proof that it refused for the reason that plaintiff had so 
delayed that it was impossibie or impracticable to arbitrate, it would 
deprive plaintiff of the benefit of the arbitration 

“These views prevent the possibility of any injustice to the parties 
and are in harmony with that rule of law which disfavors forfeitures 
except when clearly demanded by the stipulation of the parties. We 
shall therefore hold the plaintiff’s order of arbitration not too late.” 

See, also, Gragg & Gragg v. Ins. Co., 132 Mo. App. 405, 111 S. W. 
1184. 
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No error was committed in denying the defendant’s seventh request 
to charge and granting plaintiff's second request. Decfendant’s seventy- 
third and seventy-seventh exceptions’ are overruled. 

[3] Defendants’ seventy-first exception is to the refusal of the court 
to grant defendant’s fifth request to charge, as follows: 

“If the evidence shows that, on or before January 9, 1913, the ap- 
praisal failed through no fault of the defendant, and if the evidence 
shows that no request was made by Mr. Messler to the defendant com- 
pany for a new appraisal until November 18, 1913, at which time an 
action at law upon the policy was pending, the jury must return a 
verdict for the defendant in the present action.” 

The request was properly refused. The court properly submitted 
this issue to the jury by the following charge, to which defendant's 
eighty-first exception applies: 

“Now as to the question of liability, gentlemen, it is for you to say 
whether this plaintiff, after the failure of the appraisers to do the first 
act that they were called on to do, did seasonably follow up his rights 
according to the terms of the policy, I mean, to have an appraisal, or 
did the delay that occurred and his conduct in first bringing the suit, 
bringing the first suit instead of pursuing his terms under the policy, 
amount to such a neglect of the course called for by the policy as to 
give you a right to condemn him for not having seasonably followed up 
his rights. If vou find that he did seasonably follow up his rights, he 
is entitled to a verdict for the loss. If he did not, the defendant is 
entitled to your verdict.” 

See Uhrig v. Ins. Co, 31 Hun (N. Y.) 98; Id., 101 N. Y. 362, 
4 N. E. 745. 

Defendant’s seventy-first and cighty-first exceptions are overruled. 

[4] Defendant’s seventy-fifth exception is to the refusal of the 
court to charge as follows: 

“It was the duty of the insured, Arnold C. Messler, in the event 
of the occurrence of fire, ta protect the property from further damage 
and to put the property in the best possible order, and, if it be found 
that the plaintiff did not do these things, the jury must return a verdict 
for the defendant.” 

The request was properly refused. As the court said in German- 
American Ins. Co. v. Brown, 75 Ark. at 259, 87, S. W. 138: 

“The effect of such neglect on the part of the insured only have been 
to prevent a recovery of so much of the property as could have been 
saved by the use of reasonable means at their command. The language 
of the policies on that subiect is as follows: ‘This company shall not 
be liable for loss caused * * * by neglect of the insured to use all 
reasonable means to save and preserve the property at and after the 
fire,” This language cannot be interpreted to mean that a negligent fail- 
ure to use such means to save the property works a forfeiture of the 
entire policy The instruction asked by appellants conveying that inter- 
pretation of the contract was therefore erroneous, and was properly 
refused.” 

In Gage v. Connecticut Fire Ins. Co.. 34 Okl 744, 127 Pac. 407. the 
court held that it was error for the trial court to direct a verdict for 
the defendant because of the insured’s failure to protect the property, 
and used the following language: 


“The defendant next urges in support of the court’s ruling that the 
plaintiff violated the provision of the policy requiring him to protect the 
property from damages after loss: but it is manifest that failure to do 
so would not destroy his right of action entirely, but would only go 
to the amount of his recovery” 

See. also, Wolters v, Western Assurance (Co., 95 Wis. 265. 70 
N. W. 62: Beavers v. Security Mutual Ins. Co. 76 Ark. 595, 90 S. W. 
13. 6 Ann Cas. 585: Knox-Burchard Mercantile Co. v. Hartford Fire 
Ins. Co., 129 Minn. 292, 152 N. W. 650; Sisk v. Citizens’ Ins. Co., 16 
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Ind. App. 565; 45 N. E. 804. The latter case, cited by the defendant, does 
not support defendant's contention that a failure to protect the property 
after the fire is a bar to plaintiff’s right to recover on the policy. 

Defendant’s seventy-fifth exception is overruled. 

[5] Defendant’s thirty-second exception was taken as follows: 

“Also to those portions of the charge which instruct the jury that 
after a failure of appraisal it is as much the duty of the insurer as the 
duty of the insured to seek a new appraisal.” 

In the charge complained of the court was not considering the 
question of an appraisal as a condition precedent to the right to bring 
suit. That question had been properly and adequately considered in 
the charge. The court was considering the question of delay on the 
part of the plaintiff before asking for a second appraisal. Whether 
the plaintiff had been sufficiently diligent in asking for a second ap- 
praisal was an issue in the case. The question whether a person has 
acted with reasonable diligence must be determined by a consideration 
of all the facts and circumstances connected with the particular case, 
and one of those facts in this case was the defendant’s attitude and 
conduct. Both'parties to the suit were parties to the contract of insur- 
ance. Speaking from the standpoint of duty, it is as much the duty of the 
defendant to attempt promptly to adjust the dispute on the question 
of the amount of loss as it is the duty of the plaintiff. In Johnson 
v. Insurance Co., 69 Mo. App. 231, the court said: 

“Neither was compelled to await the action of the other; the calling 
~ an arbitration was as much the privilege or duty of the one as the 
other.” 

See Am. Ins. Co. v. Rodenhouse, 36 Okl. 211, 128 Pac. 502. 

If an insured does not follow up his rights and seasonably demand 
an appraisal, but awaits until after the goods are sold or destroyed or 
until for some other reason an appraisal is impossible, it has been held 
that the demand was made too late, and that there could be no recovery 
on the policy. Morley v. Insurance Co., 85 Mich. 210, 48 N. W. 502, 
But these cases are not in point. 

Defendant’s seventieth, seventy-eighth, eighty-second, and eighty- 
fourth exceptions are overruled. 

Exceptions 29, 30, 32, 33, 35, and 36 apply to the following ques- 
tions by Mr. Waterman and answers by witness Matie C. Messler: 

“13. Q. Up to what time did negotiations between the insurance 
companies and you in regard to this loss continue? Mr. Moulton: I 
object to that. (Defendant’s exception noted.) A. Do you mean the 
date? 14. Q. Yes. A. Why, we were conferring back and forth with 
them for some time. 15. Q. Up to what time? What was the final 
negotiations that you had with the insurance companies as to this loss? 
Mr. Moulton: We object. (Defendant’s exception noted. Exception 
29.) A. We went over to the insurance commissioner, and he said we 
had done everything that we could reasonably be expected to do. The 
Court: Don’t tell what he said. 20. Q. Has any representative of any 
insurance company been to see you since that time? Mr. Moulton: I 
object. (Defendant’s exception noted. Exception 30.) A. That man 
that came to offer to settle with us for $8,000. 21. O. When was that? 
Mr. Moulton: I object. The Court: The offer to settle may be 
struck out. You were asked for the date. A. I don’t know what date 
that man came in. 22. Q. How long ago was it? Mr. Moulton: I 
object. (Defendant’s exception noted. Exception 32.) A. It was 
after we put the matter in your hands, he came in and said— 23. O. You 
can’t tell what he said. A. Not what he said to me? 24. Q. No. What 
T want to get at is the date that he came; about how long ago? Mr. 
Moulton: I object. (Defendant’s exception noted. Exception 33.) A. 
I think it was three or four years ago. The Court: Now you ought 
to identify that person as well as you can. 25. Q. Who was that person 
who came to see you? A. I do not recall the name, but I think I gave 
his card to you later. 26. Q. Well, do you remember which company 
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he purported to represent? A. He purported to represent all the com- 
panies, and he said that this matter— Mr. Moulton: I object. The 
Court: You can’t tell the conversations. Mr. Moulton: I also ask 
to have that struck out. If your honor please, may this witness be 
instructed to wait just a minute and give me a chance to object? The 
Witness: But Mr. Eddy told me that, and this man told me. Mr. Moul- 
ton: I think we are entitled to the ordinary courtesies in this case, 
and I ask that the witness be instructed not to answer until I get a 
chance to object. The Witness: How long will I wait? Mr. Moulton: 
There is a lot of hearsay evidence here. The Court: Go on, Mr. 
Waterman. 27. Q. Now, did you have any conference with Mr. Eddy 
about the matter at that time? A. Yes; I did have. Mr. Moulton: 


I object. The Court: You may answer. Exception. (Defendant’s ex- 
ception noted. Exception 35.) A. fcontinued). A conference; that is 
Mr. Eddy came in and talked with me frequently, and he felt very badly— 
The Court: Well, you have answered. A. (continued). About the 
way the insurance people were treating the matter. 28 Q. Now I am 
referring to the time this man came over to see vou; did you have any 
talk with Mr. Eddy at that time? Mr. Moulton: I object. (Defendant's 
exception noted. Exception 36.) Q. (continued). In regard to that 
person coming over to see you? A. Yes. Mr. Eddy said that— The 
Court: You saw Mr. Eddy about it. Now, that is all you were asked. 
The Witness: Yes: I saw Mr. Eddy. Excuse me. Mr. Water- 
man: I want to connect up through Mr. Eddy as far as I could who 
that man was. The Court: Well, that is all right, but apparently she 
was going on to tell what Eddy and she said. A. (continued). He 
represented the insurance companies, and offered to settle with us for 
$8,000, and I told him we couldn’t settle for less than $11,200 and the 
interest, plus the interest; and I also told him—your honor, may I tell 
what I told him? The Court: You have gone way beyond the question 
that was asked you. Mr. Waterman told vou he wanted you as far as 
you could to identify that person who called. Mr. Moulton: I want 
to have my objection noted to the compromise conversation that has 
gore in. The Court: It should not have heen stated, as has been 
remarked before. It isn’t evidence.” 


[6-8] Each of the questions objected to was clearly admissible. No 
one of these questions calls for an answer tending to prove an offer 
to compromise. Plaintiff's counsel was seeking to prove only that 
negotiations were conducted between the parties for a considerable time. 
Evidence that negotiations were had between the insurance company 
and the insured concerning the loss is admissible upon the question as 
to whether the insurance company has waived the time limit for bring- 
ing suit, and also, as it tends to explain the delay in bringing suit, as 
bearing upon the question of diligence on the part of the plaitniff. See 
Bates v. German Commercial Accident Co., 87 Vt. 128, 88 Atl. 532, Ann. 
Cas. 1916C, 447; Lynchburg Cotton Mill Co. v. Travelers’ Insurance Co., 
149 Fed. 954, 79 C. C. A. 464,9 L. R. A. (N. S.) 654. The answers 
to the questions, so far as they recite the details of an offer hy the insur- 
ance company to compromise, were clearly inadmissible and prejudicial. 
The court on its own motion ordered some of these answers stricken 
out. Apparently the court did not refuse to strike out any of the preju- 
dicial answers. At least no exception is taken to such a refusal. It is 
evident from the record that the court tried as much as did defendant’s 
counsel to prevent the witness from giving irrelevant and_ prejudicial 
answers 


The question being admissible, the defendant takes nothing by his 
objection to a question which is unobjectionable and his exception to an 
irrelevant and prejudicial answer. The defendant received no adverse 
ruling from the court concerning the irrelevant and prejudicial answers. 
Defendant does not complain that the court refused to strike out the 
improper answers or refused to properly instruct the jury concerning 
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such answers. If the defendant considered, after the prejudicial answers 
had been given and stricken out, that the jury would be improperly influ- 
enced and the defendant prejudiced by reason of the improper answers, 
the defendant should have moved to take the case from the jury. Had 
such a motion been refused and the defendant’s exception was before 
us, the defendant’s contention as to prejudicial error would appeal very 
strongly to this court. See Demara v. Rhode Island Co., 42 R. I. —, 
107 Atl. 89. As this court said in Salter v. Rhode Island Co., 27 R. I. 
27, © Atl. 588: 

“To measure the effect of such misconduct upon the verdict in a 
case where the evidence for the plaintiff was not conclusive is beyond 
the power of the court.” 

The defendant relies upon Salter v. Rhode Island Co., supra, as an 
authority in this case. The questions which were objected to and whicl 
were answered by testimony showing offers of compromise in Salter v. 
Rhode Island Co., were inadmissible. It was immaterial whether any 
representative of the railroad company had called to see the plaintiff. 

Defendant’s exceptions 29, 30, 32, 33, 35 and 36 are overruled. 

The defendant’s seventy-fourth exception is to the refusal of the 
court to grant defendant’s request to charge the jury as follows: 

“The jury must assume that Percy A. Harden, the appraiser ap- 
pointed by the defendant company, was a competent, disinterested, and 
duly qualified appraiser, since the plaintiff admits these facts in its 
declaration.” 

In the first count of the plaintiff’s declaration we find the following 
language: 

“And the plaintiff avers that after said loss and damage as afore- 
said, the said plaintiff and the said defendant were unable to agree upon 
the amount of loss or damage as aforesaid, and thereupon, in pursuance 
of the terms of said policy, said plaintiff and said defendant entered into 
an agreement of appraisal, and said plaintiff selected a competent and dis- 
interested appraiser, and said defendant selected a competent and dis- 
interested appraiser, and the said appraisers under said agreement of ap- 
praisal and said policy of insurance were to select a competent and dis- 
interested umpire and to appraise said damage and loss, and in said 
agreement of appraisal it was agreed by the plaintiff and defendant that 
said appraisers should act in the premises, but the two appraisers so 
selected have as yet failed to agree upon a competent and disinterested 
umpire, without fault on the part of the said plaintiff.” 

The declaration proceeds to set out the travel of the first suit between 
the parties, and alleges that said suit failed on demurrer to the declara- 
tion. The declaration in this suit alleges in substance that the plaintiff 
twice demanded a new appraisal, once while the first suit was pending, 
and again after the termination of the first suit. But, instead of formally 
alleging a demand by plaintiff for a new appraisal and a refusal by the 
defendant, the declaration sets out in full the correspondence between the 
parties on the subject of a new appraisal. One of the plaintiff’s letters 
set out in the declaration is as follows: 


“Providence, R. 1T.. November 18, 1913. 

“The Williamsburgh City Fire Insurance Co, Brooklyn, N. Y.: Inas- 
much as you have not selected a competent and disinterested appraiser to 
act with a competent and disinterested appraiser selected by me, to deter- 
mine the amount of loss under policy No. 3,297,701 and 3,297,898 in your 
company, there having been a disagreement as to the amount of loss under 
said policy, said loss resulting because of the damage and destruction of my 
property by a fire on or about the 21st day of June, 1912, and inasmuch 
as the appraiser selected by you and the appraiser selected by me have 
been unable to agree upon a competent and disinterested umpire, said 
inability to agree not being due to my fault or any fault on the part of 
the appraiser selected by me, but being due solely to the fault of your 
company and its representative and the appraiser selected by your com- 
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pany, and inasmuch as the appraiser selected by your company has refused 
to act any further in the premises and to attempt further to agree upon a 
competent and disinterested umpire, or to do any other act under the 
terms of said policy, and the appraisal provided for therein, I hereby 
request and demand that you select under the said policy a competent 
and disinterested appraiser to act with a competent and disinterested 
appraiser to be selected by me, and I do hereby offer to select such an 
appraiser, in the selection of a competent and disinterested umpire and 
the appraisal of my loss under said policy. This request and demand I 
make without admitting the necessity of the same and without waiving 
any of my rights in the premises. 
“{Signed] Arnold C. Messler.” 


[9-11] The only legitimate purpose of setting out this letter in the 
declaration was to allege that the plaintiff had demanded a new appraisal. 
Much of the letter on motion might have been stricken from the record as 
irrelevant and inconsistent. Reed vy. Poindexter, 16 Mont. 294, 40 Pac. 596; 
State v. Dickerman, 16 Mont. 278, 40 Pac. 698; 31 Cyc. 640. Said letter 
was properly received in evidence to prove a demand for a new appraisal. 
It will be noted that this letter reflects severely upon defendant’s appraiser, 
Percy A. Harden. Plaintiff in his declaration did not see fit to allege that 
the defendant had knowingly selected an incompetent and_ interested 
appraiser. He doubtless would have so alleged if he believed he could 
sustain such an allegation by proof, as there could be no doubt as to his 
right to bring suit before an award was obtained if the defendant had 
knowingly selected an incompetent and interested appraiser. The plaintiff 
preferred to allege and did allege that the plaintiff and defendant each se- 
lected a competent and disinterested appraiser, and the plaintiff appears to 
take the position that the appraisal has never failed. The prejudicial por- 
tions of said letter set out in the declaration are not allegations of facts 
tendering an issue, but are a recital of evidence of facts inconsistent with 
the facts alleged in the same count. After alleging that the defendant had 
appointed a competent and disinterested appraiser, the plaintiff should not 
have been permitted to insinuate or prove that the defendant’s appraiser, 
Harden, was incompetent or interested. See Hall v. Polack, 42 Cal. 218. 
Said letter contains the following language: 

“And inasmuch as the appraiser selected by you and the appraiser 
selected by me have been unable to agree upon a competent and disinter- 
ested umpire, said inability to agree not being due to my fault or any 
fault on the part of the appraiser selected by me, but being due solely 
to the fault of your company and its representative and the appraiser 
selected by vour company, and inasmuch as the appraiser selected by your 
company has refused to act any further in the premises and to attempt 
further to agree upon a competent and disinterested umpire, or to do any 
other act under the terms of said policy and the appraisal provided for 
therein,” ete. 

The reasonable inference to be drawn from this language is that the 
defendant had selected an incompetent and interested appraiser, that the 
defendant had improperly influenced the action of such appraiser, and that 
the appraisal failed through fault of the defendant. But in the same 
count the plaintiff alleges that “the said appraisers duly qualified to per- 
form their duties and did not at any time resign or surrender their posi- 
tions as such appraisers and are still duly qualified appraisers of the 
loss and damage sustained by the plaintiff. and the said agreement of 
appraisal is in all its parts in full force and effect and has never heen 
suspended, rescinded, canceled. or annulled.” that the plaintiff has acted 
in good faith and with due diligence to obtain an award, and that no 
appraisal has been had. A portion of one of defend:nt’s pleas to this 
count is as follows: 

“To wit, upon the 9th day of January A. D. 1913, the appraiser named 
by the plaintiff and the appraiser named by the defendant failed to agree 
upon an umpire, without fault on the part of the defendant, of which 
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the plaintiff had knowledge. Yet the plaintiff did not diligently and sea- 
sonably demand a new appraisal or name a new appraiser or in any way 
seek a new appraisal, but then and there abandoned said arbitration and 
appraisal and made no further attempt or effort to have the amount of 
the loss alleged to have been sustained by him determined in the manner 
provided by the policy of insurance in said first count mentioned, but 
brought an action on said policy,” ete. 
The plaintiff traversed a portion of the above plea as follows: 


That the appraisers “did not fail to agree upon an umpire, nor did 
they fail to agree upon an umpire without fault on the part of the defend- 
ant, on the 9th day of January, A. D. 1913, or at any other time, nor did 
the said plaintiff then and there or at any time or place abandon said 
arbitration and appraisal,” etc. 

[12] From these pleadings it became an issue as to whether there was 
a failure of an appraisal through fault of the defendant. 

[13] The plaintiff’s said letter should have been limited to the pur- 
poses for which it was properly admitted. In Ireton v. Ireton, 59 Kan. 
at page 95, 52 Pac. 75, the court said: 

‘“‘A party may not render incompetent or irrelevant testimony com- 
petent merely by pleading it, nor does the failure of the opposing party to 
move to strike it out as irrelevant or redundant render it admissible.” 


After alleging that the defendant selected a competent and disinter- 
ested appraiser, the plaintiff should not have been permitted to prove 
that his allegation was untrue for the purpose of meeting one of defend- 
ant’s pleas to the same count. See Hall v. Polack, 42 Cal. 218. Had the 
defendant directed the court’s attention to this inconsistency and requested 
a charge to the effect that the letter was admitted in evidence for the 
purpose of proving a demand for an appraisal and that it could not be 
treated as evidence of interestedness or incompetency on the part of 
Harden, the court doubtless would have granted such a request and also 
the request which was refused. It would have been better to have so 
framed the request that the mind of the court would have been drawn 
to the letter in question, as it would have been clearly apparent that the 
plaintiff should not be permitted to disprove or deny his solemn allega- 
tions. The plaintiff does not contend that he should have been permitted 
so to do. He states in his brief: 


“The question of Harden’s competency was not submitted to the 
jury. It was not in issue. There was no testimony that showed that 
Harden was incompetent.” 

We think the letter in question introduced by the plaintiff for another 
and proper purpose did seriously attack the competency and disintered- 
ness of Harden. 


[14] One of the issues in the case was whether the appraisal failed 
through fault of the defendant. The appraisal could have failed through 
fault of the defendant if it knowingly selected an incompetent and inter- 
ested appraiser. Said letter, which was introduced in evidence by the 
plaintiff, assumes that defendant did not appoint a competent and dis- 
interested appraiser (in other words, did appoint an incompetent and 
interested appraiser), and assumes that the failure to select an umpire 
(in other words, the failure of the appraisal) was “due solely to the 
fault of your company and its representative and the appraiser selected 
hy your company,” etc. In connection with said issue there would have 
been the issue whether Harden was a competent and disinterested ap- 
praiser had not the plaintiff barred this issue by alleging that “said de- 
fendant selected a competent and disinterested appraiser.” While, as the 
plaintiff argues, Harden’s competency was not in issue, yet the jury was 
not instructed that it was not in issue, and the jury was not instructed 
that the letter in question could not be considered as evidence of in- 
competency or interestedness on the part of Harden. What reason can 
be advanced for assuming that the jury, with the prejudicial letter be- 





272 Insurance Law Journal, Vol. 55. = [Mar., 1920. 


fore them, did not conclude that Harden’s competency and interestedness 
was an issue in the case? 

It is well established that a party is not bound by every statement 
and allegation in his pleadings; but, inasmuch as the plaintiff had the 
opportunity of tendering an issue by pleading that the defendant did not 
select a competent and disinterested appraiser, but, on the contrary, well 
knowing that the appraiser selected by it was incompetent and interested 
(the plaintiff being ignorant of the facts), did select an incompetent 
and interested appraiser, and the appraisal failed thrcugh fault of the 
defendant in so selecting an incompetent and interested appraiser, and 
inasmuch as the allegation that the defendant selected a competent and 
disinterested appraiser must have been made advisediy as the letter in 
question, containing language inconsistent with said allegation, was re- 
cited in the same court, we think the plaintiff must be deemed to have 
admitted that Harden was a competent and disinterested appraiser. Some 
liberality is allowed in pleadings particularly as regards inconsistent 
pleas, but a plaintiff is not permitted by blowing both hot and cold at 
the same time tc maintain an action. 

The defendant was entitled to have said request granted. It is 
apparent that the irrelevant portions, not only of said letter, but of 
other letters which were before the jury, were highly prejudicial te the 
defendant. Such testimony is likely not only to have weight, but to 
be regarded by the jury as decisive of the plaintiff’s right to maintain his 
action. Defendant’s seventy-fourth exception is sustained. 

As a new trial must be granted, the court does not deem it necessary 
or proper to consider at this time whether the verdict is against the evi- 
dence or whether the damages are excessive. 

All of defendant’s other exceptions are overruled, and the case is 
remitted to the superior court for a new trial. 

Stearns, J., dissents. 


CLARK v. MILWAUKEE MECHANICS’ INS. CO. (No. 22361)* 


(Supreme Court of Kansas.) 


INSURANCE—WAIVER OF PROOFS OF LOSS BY NEGOTIA- 
sore INSURED NOT BOUND BY ADJUSTER’S CALCULA- 


Where a holder of fire insurance policies suffers a loss and notifies 
the insurance company thereof, and the company’s adjuster is sent to in- 
vestigate the loss, and he with assistance of the assured makes an esti- 
mate and inventory of the property, and he and another agent of the 
company make repeated offers to settle with the assured on the basis of 
such inventory, which offers are declined by the assured, and the com- 
pany demands an arbitration of the amount of the loss, the acts of the 
company and its agents are a waiver of more formal proofs of loss, but 
the assured is not bound by the amount of the loss as calculated by 
the adjuster; and, in an action to recover on her policies, the assured 
is entitled to judgment for the full amount of her loss, regardless of 
the inventory when the defendant knew that the plaintiff had denied 
its fairness from the time it was made. 


(For other cases, see Insurance, Dec. Dig. §§$ 561, 576[1].) 


*Decision rendered Dec. 6, 1919. 185 Pac. Rep. 1056. Syllabus by the 
Court. 
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3. INSURANCE—EVIDENCE SUFFICIENT TO SHOW INSURER’S 

AGREEMENT TO PAY RENT OF BUILDING. 

The evidence examined, and held sufficient to bind a defendant fire in- 
surance company on its promise to pay the rent for a reasonable time 
on a building which contained insured property partly destroyed by fire, 
a an early and intended adjustment of the loss occasioned by 
the fire. 


(For other cases, see Insurance, Dec. Dig. § 665[1[.) 


4, ISURANCE—PROPER ALLOWANCE OF ATTORNEY’S FEES 

IN ACTION ON POLICY. 

The allowance of an attorney’s fee and the amount of such allowance, 
in an action to recover on insurance policies for loss of property by fire, 
examined, and no error discerned therein. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from ei Court, Wyandotte County. 

Action by J. Clark against the Milwaukee Mechanics’ Insurance 
Company. Verdes, ‘for plaintiff and judgment thereon after an agreed 
remittitur, and defendant appeals. Affirmed. 


Fyke & Snider of Kansas City, Mo., and McFadden & Claflin, of 
Kansas City, a for appellant. 
David F. Carson, of Kansas City, Kan., for appellee. 


THOMAS, Insvranct Com’r, v. HURST HOME INS. CO.* 


\ . (Court of Appeals of Kentucky.) 

Be 

2. TAXATION—TAX ON FIRE INSURANCE COMPANY FOR 
BENEFIT OF FIRE MARSHAL’S OFFICE INVALID. 


While the act of March 15, 1916 (chapter 19), requires the payment 
by fire insurance companies of a per centum tax on the gross premium 
receipts to defray the expenses of the fire marshal’s office, the act of 
March 22d, 1916 (chapter 28), provides that the provision of any other 
act relating to insurance companies passed at that session shall not apply 
to domestic cooperative or assessment fire insurance companies, and to 
the extent of any repugnancy or inconsistency the latter act must pre- 
vail so that such an insurance company is not subject to the tax. 

(For other cases, see Taxation, ‘Dec. Dig. § 113.) 


Cy 


Appeal from Circuit Court, Franklin County. 

Suit by the Hurst Home Insurance Company against C. F. Thomas, 
Insurance Commissioner, to enjoin the collection of a tax. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Chas. H. Morris, Atty. Gen., and Clarence F. Thomas, of Frankfort, 
for appellant. 
David D. Cline, of Paris, for appellee. 


*Decision rendered Dec. 5, 1919. 216 S. W. Rep. 368. 
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UNDERWOOD v. WINSLOW er at.* 


(Supreme Judicial Court of Massachusetts, Essex.) 


1. INSURANCE—BANKRUPTCY TRUSTEE’S INSURABLE IN- 
TEREST UNDER DECREE IN PROPERTY CONVEYED IN 
FRAUD OF CREDITORS. 

Where plaintiff trustee in bankruptcy under final decree was entitled 
on affirmance to reconveyance of real property conveyed in fraud of 
creditors by the bankrupt to defendant, who acted as agent of a bank, 
a preferred creditor, prior to actual transfer plaintiff trustee in bank- 
ruptcy, as well as defendant agent, had an insurable interest in the 
property. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


Appeal from Superior Court, Essex County; William C. Wait, Judge. 
Suit by Edward S. Underwood, trustee in bankruptcy, against Louis M. 
Winslow and others. From a decree for plaintiff, defendants appeal. 
Decree reversed, and decree ordered dismissing the bill. 
See, also, 231 Mass. 595, 121 N. E. 524. 


Wm. E. & Richard L. Sisk and Wm. O’Shea, all of Lynn, for 
appellants. 


Niles, Stevens, Underwood & Mayo, of Lynn, for appellee. 


~*Decision rendered Jan. 9, 1920. 125 N. E. Rep. 631. 





COOK vy. DETROIT NAT. FIRE INS. CO. (5305.)* 
(Supreme Court of Rhode Island.) 


INSURANCE—EVIDENCE SUFFICIENT TO SHOW DATE OF 
TERMINATION OF AGENCY. 


Evidence in action for plaintiff’s compensation as agent of defendant 
insurance company held to sustain the jury’s finding of termination of 
agency at date claimed by plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Edward W. Blodgett, Judge. 

Action by James W. Cook against the Detroit National Fire Insur- 
ance Company. Verdict for plaintiff, and defendant brings exceptions. 
Exceptions overruled, and judgment directed. 


Huddy, Emerson & Moulton and FE. Butler Moulton, all of Provi- 
dence, for plaintiff. 
Charles R. Easton, of Providence, for defendant. 


*Decision rendered Jan. 7, 1920. 108 Atl. Rep. 417. 


Marine. ] Donavin v. Thurston. 


MARINE. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, THIRD DEPARTMENT. 


DONAVIN 
v. 


THURSTON 


1. INSURANCE—SUPERINTENDENT OF WORK ADVANCING 

MONEY THEREFOR HAS INSURABLE INTEREST. 

Where defendant, who agreed to superintend building of ferryboat, 
proceeded under his own credit to supply the necessary work and material, 
when plaintiff did not live up to his agreement by furnishing money as 
needed, defendant had an insurable interest in the boat and material, 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


Appeal from Trial Term, St. Lawrence County. 

Action by Hermon J. Donavin against Thomas Thurston. From a 
judgment for plaintiff, entered upon the report of a referee, defendant 
appeals. Judgment reversed, and complaint dismissed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, 
Cochrane, and Henry T. Kellogg, ‘JJ. 


Wiltse & De Young, of Alexandria Bay (Clarence L. Crabb, of 
Watertown, of counsel), for appellant. 
John C. Crapser, of Massena, for respondent. 


Woopwarp, J. This is an appeal by defendant from a judgment 
entered upon a decision of a referee, in favor of plaintiff, for $3,544.14 
damages and $515.93 costs. There is no dispute regarding the main facts. 
On February 17, 1916, the defendant and one Robert Nicolson made a 
written agreement as follows: 


“Alexandria Bay, Feb. 17, 1916. 
“I, Thomas Thurston, do agree to superintend the building of a 
ferryboat for Mr. R. Nicolson of Morristown, N. Y. I am to receive 
$5 per day for said services. I am to keep steady to work, and complete 
her at as near the time said party wants her done, at or near the Ist of 
May. $1,000 to my order in bank, and as work progresses I am to be 

supplied with cash until boat is completed. 

“{Signed] Thomas Thurston. 

“Robert Nicolson.” 
It was decided at the time of signing this agreement that the cost 
would not exceed $7,000. Work was commenced February 18th, and 
on February 19th the first $1,000 was furnished. Work proceeded, and 
March 20th the second $1,000 was furnished, and on April 17th the third 
$1,000. On May 12th, without fault of the defendant, the boat and 
material on the ground were destroyed by fire. The boat was between 
75 per cent and 90 per cent completed, and had cost $7,321. On March 
24th the defendant took out insurance on the boat and material on the 
premises, for $2,000, and on May 3d for an additional $2,000—the first 


*Decision rendered Dec. 29, 1919. 179 N. Y. Supp. 473. 
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for a period of two months, and the second for one month—the insured 
in both instances being “Thomas Thurston, Contractor.” Defendant col- 
lected the insurance, which did not reimburse him for work and mate- 
rial put into the work after applying the funds paid by the plaintiff. 

The referee has awarded judgment against the defendant for the 
$3,000 paid in by the plaintiff, with interest, on the theory that the title 
to the boat was in the defendant when destroyed, and that “defendant 
failed to perform his contract by neglecting to construct and complete 
said boat, and that plaintiff ought to recover the amount advanced by 
him to defendant, with interest.” 

{1] The referee finds that there was no agreement to insure for the 
plaintiff’s benefit, and it is obvious that the defendant had an insurable 
interest in the boat and material to the extent of the insurance taken out 
by him. The main question involves the effect to be given to the written 
contract. If it contains an agreement in words conveying a definite mean- 
ing, without contradiction or ambiguity, it must be regarded as expressing 
the intention of the parties making it. If it does not, then such inter- 
pretation must be given, from the contents of the instrument itself and 
all available facts and circumstances, and the fair inferences to be drawn 
from them. 

For reasons not given, the plaintiff, a lawyer of 18 years’ practice, 
desired not to disclose the fact that this contract was made for him, 
and procured Nicolson to make it. The defendant is a boatbuilder, not 
versed in the technical wording of contracts. He wrote this contract, 
and he and Nicolson signed it, and it contains the essential elements 
to constitute an agreement. Nicolson accepted it, and it is fair to assume 
that he reported to his principal, the plaintiff. No criticism of it 
appears to have been offered at any time, and it is fair to conclude that 
it was acceptable to the plaintiff from the viewpoint of a skilled lawyer. 

[2] It is contended by the plaintiff that it means something differ- 
ent from the words used. The essential features are: 

“I, Thomas Thurston, do agree to superintend the building of a 
ferryboat for Mr. R. Nicolson. I am to receive $5 per day for said 
services. * * * $1,000 to my order in bank, and as work progresses I 
am to be supplied with cash until boat is completed.” 

The details of construction, dimensions, material, etc., were obviously 
to be supplied. The material and labor would be procured with the 
money “to my order in bank,” as required, and it seems clear that the 
intention was that the supply of cash was to precede the requirements 
as the work progressed. 

But the plaintiff claims that the contract means in effect that de- 
fendant was agreeing to build and complete the boat, and that the pay- 
ments were installments paid toward the purchase price of a complete 
boat. It seems to me that this is not warranted, either by the language 
employed or in the light of all the evidence presented. To superintend, 
at a per diem wage, does not import ownership in the structure su- 
perintended. On the contrary, it denotes ownership in the one engaging 
the superintendence. If the plaintiff had intended to contract for the 
building and delivery of a complete boat at a price, he would have re- 
quired an entirely different contract, and the defendant would probably 
have wanted to know something of the responsibility of the party seeking 
his services. They were strangers to each other. But when the arrange- 
ment is considered in the light of the language used, money to defendant’s 
order in the bank before any work is done or responsibility incurred, and 
cash to be supplied from time to time as the work progressed, it seems 
to me clear that the defendant assumed no responsibility beyond superin- 
tending the work, and there was no necessity under the terms of the 
contract for him to ascertain or discuss the financial ability of Nicolson. 

If the intention was to undertake to build and complete the boat at 
a given price, there would be no agreement for a per diem wage; there 
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would be no call for a weekly report of materials furnished and men 
employed, with itemized cost; these particulars would have been of 
no concern of the plaintiff. But as superintendent the defendant pre- 
sented to the owner from time to time an accounting for the expendi- 
ture of the money furnished. The plaintiff testifies unequivocally that 
he regarded the boat as his, as it progressed. 

The clear intent was that plaintiff should first deposit $1,000 before 
anything was done, and keep defendant supplied with cash in advance 
as the work progressed. Relying upon this promise, the defendant or- 
dered the material. It is fair to assume that it was largely not stock 
material, but had to be gotten out specially for this work. The state- 
ments rendered show amounts of material used, not ordered, or in the 
yard, or on the way. On March 13th, the defendant writes for money 
and says, “I expect two cars of oak and pine in.” According to the 
prices given in the statements, these two cars of oak and pine would cost 
in the neighborhood of $2,000. Defendant would necessarily have or- 
dered material, depending on the plaintiff’s keeping him supplied with 
cash, and would apply the money received from the plaintiff, as fast 
as he received it, upon the material and labor furnished. It is signifi- 
cant that the insurance of the first $2,000 was taken out March 24th, 
which would appear to cover material on the ground or on the way, 
which was not paid for, including the two cars of oak and pine above 
referred to. 

By the terms of the contract, a period of about ten weeks was pro- 
vided for the work, and assuming that defendant worked upon it every 
working day he would have received but $300, only fair day’s wages, 
to say nothing of the occupation of his shipyard and equipment. On 
what theory can it be said that he assumed any responsibility beyond 
his day’s work? The plaintiff could have protected himself, if he 
had seen fit. He knew that the defendant was not bound to insure for 
plaintiff’s benefit, and if he had taken the trouble to inquire he could 
have known that the defendant was securing himself—insurance on the 
material bought with his own credit, to be sure, but for the plaintiff, 
and which should have been paid for in advance by the plaintiff. 

Let us suppose that the plaintiff had lived up to his agreement, and 
had actually furnished the money as needed; there would have been 
no occasion for the defendant to insure, and if the plaintiff neglected 
to provide protection for himself by insurance and the property was 
destroyed by fire through no fault of the defendant, the loss to the 
plaintiff would have been the result of his own negligence. The sit- 
uation is no different in the case as found, where the plaintiff has paid 
part, and the defendant has protected himself by insurance upon work 
and material which he had put into the property, because of the neg- 
lect of the plaintiff to do so. Certainly the defendant should not be 
penalized because of his willingness to proceed under his own credit 
to supply the necessary work and material. 

The only fair interpretation of the contract, if interpretation is neces- 
sary, is that the boat was the property of the plaintiff, being constructed 
by the defendant with material purchased by defendant for the plaintiff 
for that purpose; that, if funds had been furnished as agreed, there 
would have been no occasion or responsibility upon the defendant to 
insure; and that the destruction of the property through no fault of the 
defendant would afford no basis for a claim by the plaintiff for dam- 
ages against the defendant. 

If the boat had been the property of the defendant he probably 
would have insured it for its full value, and his insuring is only for 
an amount to cover his own advances toward it, due to the failure of 
the plaintiff to keep him supplied with funds, goes far to demonstrate 
the defendant’s contention. The defendant had performed his part of 
the contract up to the time of the fire, and was prevented from further 
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performance by the destruction of the boat through no fault on his 
part. This put an end to his obligation. ; 

Other facts and circumstances in evidence might be referred to, but 
they all indicate clearly that defendant undertook simply to superin- 
tend the work, which included the selection and purchase of material 
with the funds furnished by the plaintiff, and it follows that the ma- 
terial on hand for the purpose, and in the structure as it advanced, 
was the property of the plaintiff, 

The judgment should be reversed, and complaint dismissed, with 
costs. All concur. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF COLORADO. 


MIDLAND CASUALTY CO. 
Vv. 
FRAME. (No. 9487.)* 


1. INSURANCE—ACCIDENT POLICY NOT “LIFE INSURANCE” 
WITHIN LAW AS TO RIGHT OF INSURER TO LIMIT 
TIME OF BRINGING SUIT. 

The definition of the term “life insurance” in Laws 1907, p. 483, § 73, 
controls the meaning of that term in section 37 of the same act, and the 
provision in the latter section to the effect that no life insurance company 
shall limit the time within which any action at law or in equity may be 
commenced to less than five years after the cause of action shall accrue, 
does not apply to an accident policy containing a provision for an in- 
demnity in case of the death of the insured through accidental means, 
especially in view of Laws 1913, pp. 358, 369, $$ 60, 75. 

(For other cases, see Insurance, Dec. Dig. § 622 [2].) 

(Kor other definitions, see Words and Phrases, First and Second 
Series, Life Insurance.) 


2. INSURANCE—COMPANIES PERMITTED TO WRITE LIFE 

INSURANCE. 

Laws 1907, p. 485, § 73, subd. 9, providing that it shall be unlawful 
for any person, copartnership, association, organization, society, order, or 
fraternity, except life insurance companies or bona fide fraternal, religious, 
or benevolent societies, to make or issue life insurance contracts, refers 
to both assessment and old-line companies. 


(For other cases, see Insurance, Dec. Dig. § 1.) 


3. INSURNCE—STATUTE DEFINING LIFE INSURANCE NOT 
REPEALED. 
Laws 1907, p. 483, § 73, defining life insurance, and prohibiting certain 
persons or organizations from issuing such contracts, was not impliedly 
repealed by Laws 1911, p. 422. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—MEANING OF TERMS NOT CHANGED RBY 
OMISSION OF DEFINING STATUTE IN RE-ENACTMENT. 
The omission of section 73 of Laws 1907, p. 453, from Laws 1913, c. 

99, which re-enacted section 37 of Laws 1907, p. 456, did not change the 

meaning of subdivision 2 of such section 37, as to the meaning to be 

given the term “life insurance,” although such section 73 determined the 

meaning of such term in section 37 of the act of 1907. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Department 2. 

Frror to District Court, Chaffee County: James L. Cooper, Judge. 

Action by Jane Framme against the Midland Casualty Company. 
Judgment for plaintiff, and defendant brings error. Reversed, with direc- 
tions to dismiss. 


*Decision rendered Dec. 1, 1919. 185 Pac. Rep. 656. 
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Andrew H. Wood, of Denver (Orlaf Anderson, of Milwaukee, Wis., 
of counsel), for plaintiff in error. 
G. K. Hartenstein, of Buena Vista, for the defendant in error. 


DenIsoNn, J. This was an action on an accident policy, so called, by 
the widow of the insured. She had a verdict and judgment for $2,000, 
the full amount of the policy. 

The policy was what is commonly known as an “accident policy,” 
or “policy of accident insurance,” in the usual form of such contracts, 
with a provision for an indemnity to the plaintiff of $2,000 in case of 
the death of the insured “solely through accidental means,” and contained 
the following: 


‘1B. * * * Legal proceedings for the recovery hereunder shall 
not be brought before the expiration of three months from the date of 
filing final proofs at the company’s home office, nor brought at all unless 
begun within one year from the date specified herein for final proofs. 
If any limitation set forth herein is in conflict with the statutes of the 
state in which the insured resides, the said limitation is hereby amended 
to agree with the minimum period of limitation permitted by such 
statutes.” 


The plaintiff did not begin her suit within one year from the date 
specified in the policy for final proofs. The company claims that it is 
therefore barred by the limitation of the policy. The plaintiff answers 
that the policy is a “life insurance” policy, and that the linsitation is void 
under the Colorado statute, which is as follows (S. L. 1907, p. 456, § 37): 

“Sec. 37. (Prohibiting Certain Provisions in Life Insurance Poli- 
cies.) On and after January 1, 1908, it shall be unlawful for any for- 
eign or domestic life insurance company to issue or deliver in this state 
any life insurance policy if it contains any of the following provisions: 
* ok x 

“(2) A provision limiting the time wthin which any action at law 


or in equity may be commenced to less than five years after the cause 
shall accrue.” 


_. The company replies that the policy is an “accident policy,” and not 
included in the term “life insurance,” within the meaning of the act, 
and cites subsection 9 of section 73 of the same act, as foilows: 


“(9) Every contract whereby a cash or other benefit is to accrue to 
a person, or to persons, named or designated therein, upon the death of a 
person from cause not accidental, shall be deemed a contract of life 
insurance; and it shall be unlawful for any person, copartnership, asso- 
ciation, organization, society, order, or fraternity, except life insurance 
companies or bona fide fraternal, religious or benevolent societies, as 
defined by this act, to make or issue such contracts of insurance.” 

[1] This definition of the term “life insurance” must be regarded as 
controlling the meaning of that term in the other section of the same act 
It follows that the limitation in the policy is not forbidden by subsec- 
tion 2 of section 37. It must therefore be enforced. 

{2] Plaintiff claims that section 73 applies only to “assessment com- 
panies,” and not to a company insuring for a fixed premium. We think 
otherwise. That section is clearly intended to refer to either sort of life 
insurance company. If an “old-line”’ company should violate its pro- 
visions, it would be subject to its penalties. 

[3] Plaintiff also claims that section 73 was impliedly repealed by 
chapter 139, S. L. 1911. We do not think so; but, if it was that could 
not change the meaning of section 37. 

[4] The defendant in error points out that section 73 has been re- 
pealed by the act of 1913 (S. L. 1913, c. 99), which contains a re-enact- 
ment of section 37, but not of 73, and claims that, therefore, the latter 
can no longer be regarded as regulating the definition of “life insurance.” 
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We do not think the omission of section 73 changes the meaning of sec- 
tion 37. Section 73 of the act of 1907 determines the meaning of section 
37 in that act. Section 37, being re-enacted in 1913, is considered as hav- 
ing been the law all along. Callahan v. Jennings, 16 Colo. 471, 476, 477, 
27 Pac. 1055; People v. Board of Eq., 20 Colo. 220, 231, 37 Pac. 964. 

It seems reasonable to presume that, if the Legislature had intended 
it to have a meaning in the later act different from that which it had 
in the earlier, they would have said so definitely. We must therefore 
hold that “life insurance,” in the act of 1913 and 1907, means the same 
thing. We are confirmed in this opinion by the fact that the act of 1913 
regards insurance against death by accident as not life insurance. See 
sections 60 and 75, pp. 358 and 369 These sections were also contained 
in the act of 1907. Sections 56, 71. 

Since this conclusion precludes recovery by plaintiff, it is unnecessary 
to notice the other points in the briefs. 

The judgment should be reversed, with directions to dismiss the case. 
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1. INSURANCE—BURDEN OF PROVING ACCIDENTAL CHAR: 

ACTER OF INJURY. 

In an action to recover under a policy of accident insurance, it is 
incumbent upon the plaintiff to prove the accidental character of the 
injury as laid in his petition. Travelers’ Insurance Co. v. Newsome, 147 
Ga. 608, 95, S. E. 4. 

(For other cases, see Insurance, Dec. Dig. 646[6].) 


2. INSURANCE—VERDICT IN ACTION ON ACCIDENT POLICY i 
PROPERLY DENIED. ; 


Under the evidence in this case the jury would have been authorized 
to find that the preponderance of the testimony established the plaintiff's 
contention that the fatal infection originated at the place upon the ear 4 
where the accidental abrasion had occurred. If, therefore, the direc- 
tion of the verdict in favor of the defendant has been based upon the 
contrary theory, that it must have originated in the throat, as contended 
for by the defendant, such action would not have been justified 


(For other cases, see Insurance, Dec. Dig. § 668 [11].) 





























3. INSURANCE—ACCIDENT INSURANCE; “ACCIDENTAL.” 

Where the evidence shows that an infection occurs either at the time 
an accidental wound is received, or that it has followed as a natural 
and ordinary consequence, the death which may ensue _from such injury 







‘Decision rendered Nov. 26, 1919. Rehearing dented I Dec. 10, 1919, 
101 S. E. Rep. 541. Syllabus by the Court. 
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and infection can properly be accounted as accidental within the meaning 
of the terms of the policy herein quoted. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Accidental. ) 


4. INSURANCE—PROXIMATE CAUSE OF ACCIDENT. 

If, however, one who has knowingly sustained an accidental abrasion 
upon the exposed surface of his body nevertheless thereafter continues 
to bring himself in contact with and to treat a patient affected with a 
virulent type of contagious disease, such as is capable of being transmitted 
through immediate proximity with such exposed wound or abrasion, and 
as a result of such voluntary risk he thus becomes infected with and 
contracts the disease, and it results in his death, the proximate cause 
thereof cannot properly be said to be the original “bodily injury sus- 
tained and effected directly through external, violent, and accidental 
means, exclusively and independently of all other causes.” Southern 


Railway Co. v. Webb, 116 Ga. 152, 42 S. E. 395, 59 L. R. A. 109, 
(For other cases, see Insurance, Dec. Dig. § 466.) 


5. INSURANCE—PLEADINGS--CONSTRUCTION OF PLEADING 

AFTER VERDICT. 

All pleadings must receive a construction in accordance with the 
natural intendment of the words and language used, and, as a general 
rule, must be construed most strongly against the pleader (Athens Mfg. 
Co. v. Rucker, 80 Ga. 291, 4 S. E. 885); but if a petition be subject to 
two constructions, and there be no demurrer thereto, and the case has 
proceeded to trial and resulted in a verdict, then, in determining whether 
the case has been proved as laid, that construction will be adopted which 
is most favorable to the assertion of a cause of action in the plaintiff's 
favor. Payton v. Gulf Line Ry. Co., 4 Ga. App. 762, 62 S. E. 496. 

(a) Construing the petition in this case in accordance with the nat- 
ural meaning of the language used, its allegations to the effect that the 
deceased, “while attending” an erysipelas patient, accidentally scratched 
his ear in adjusting his glasses, which scratch “became” infected with 
the germ of the disease, would seem necessarily to mean that the wound 
or scratch occurred while the decedent was attending his patient, and 
that by reason of such exposure to the patient it then and there became 
infected. Giving the petition what seems to be the only reasonable 
and proper construction, the evidence adduced upon the trial entirelv 
fails to sustain the case as laid, since from the plaintiff’s own evidence 
it is shown that the abrasion upon the ear occurred at the office of the 
assured in the city of Atlanta, whereas the erysipelas patient was a 
resident of another and neighboring city. If the infection occurred as 
a consequence of the voluntary act of the assured in thereafter subjecting 
the wound or abrasion to such a serious and dangerous exposure, then, 
under the ruling made in the preceding paragraph, the defendant would 
not be liable 

(hb) But even were it possible to give to the petition the construction 
contended for in the brief of plaintiff’s attorneys—that is, that the assured 
contracted the disease from his infected glasses in the very act and at 
the same time the accidental abrasion upon the ear occurred—there is 
absolutely no evidence of any character from which it could possibly 
he said that the plaintiff has carried the burden thus imposed upon him, 
since it is disclosed by his own evidence that the infection might have 
easily originated at the point of the abrasion in another and different 
way, namely, by the subsequent voluntary exposure of the wound to 
the disease germs, and there being no evidence of any character which 
could possibly tend to show to the satisfaction of the jury which of 
these two reasonable theories, both presented by the plaintiff’s evidence, 
was in fact the more probable. Georgia Ry. & El. Co. v. Harris, 1 Ga. 
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App. 714, 57 S, E. 1076; Carroll v. Atlanta Paper Co., 7 Ga. App. 584, 
67 S. E. 680. 

(For other cases, see Insurance, Dec. Dig. §§ 635, 645[5] ; also, Plead- 
ings, Dec. Dig. § 34[1,4,6].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by J. B. Bell, administrator, against the State Life Insurance 
Company of Indianapolis, Ind. Directed verdict for defendant, and plain- 
tiff brings error. Affirmed. 

This was a suit on a policy of life insurance for the recovery of 
the disputed double indemnity provided for under one of its clauses, and 
which was to be paid in all cases where it should be shown that the 
death of the assured resulted from “bodily injury sustained and effected 
directly through external, violent, and accidental means, exclusively and 
independently of all other causes.” The petition, which was not de- 
murred to, alleged that: 

“The insured was a physician by profession, and on or about May 
3, 1916. he began to attend professionally the infant child of one T. M. 
Robinson, of East Point, Ga.; said child suffering from the disease 
known as erysipelas. Insured wore glasses, and while attending his said 
patient the insured, in adjusting his glasses, accidentally caused a scratch 
or abrasion of the skin on or near his right ear, which scratch or abrasion 
of the skin became infected with the germs of the disease of erysipelas, 
same developing in the insured on or about May 20th. As a result the 
insured died as above stated on June 17, 1916.” 

The undisputed evidence, as submitted by the plaintiff at the trial, 
was to the effect that the abrasion caused by the glasses occurred on 
May 14, 1916, at the office of the deceased in the Candler Building in the 
city of Atlanta, that he commented upon the occurrence at the time, 
and that he thereafter continued to treat and come in immediate contact 
with the patient affected with erysipelas, who was living out from College 
Park about two miles, on the Fairburn car line, until the 23d day of 
May. The evidence itself, as adduced from the plaintiff’s witnesses, and 
the deductions which might be drawn therefrom, were both conflicting 
as to whether the erysipelas from which the assured died originated from 
within the throat, or at the point of abrasion on the ear. T. M. Robinson, 
plaintiff’s witness, swore that on Sunday before the death of his child, 
which occurred on Wednesday, May 24th, Dr. Bell, the deceased, called 
at his house and was complaining of sore throat. He also swore that 
at that time he did not notice any sign of erysipelas upon Dr. Bell’s 
ear, and that Dr. Bell at that time complained only of a sore throat, and 
that is what he said he had, a sore throat. On the other hand, another 
witness for the plaintiff, Miss Pearl Nash, testified that on Friday, May 
19th, she attended a moving picture show with Dr Bell, the assured. and 
that on this occasion she noticed the red and irritated condition of his 
ear, whereupon they stopped by a drug store and applied to it a healing 
salve Dr. Cosby Swanson, sworn for plaintiff. testified as follows: 

“T am a physician, and practice at 929 Candler Building, here in 
Atlanta. I knew Dr. Bell in his lifetime. I was called to see him 
about three or four days after he contracted the disease from which he 
died. My specialty is that of skin diseases. When TI was called in 
to attend Dr. Bell, I found that he had a red inflamed patch on the 
right side of his face and his right ear, extending down a little bit 
on the neck. and back of his ear. I examined the inflammation as a 
whole, but I didn’t go into minute details. I saw him three or four 
days after he contracted it, and there was a large area inflamed when 
T saw him, which was on the right ear and right side of his face. As 
to locating the center of it. one part was as much inflamed as the other, 
when T looked at him. Ervsipelas is a contagious infectious disease, 
and usually comes from somebody else that has the disease, or sometimes 
from some patient that they have been handling with that disease. It 
Vol. L.V—19 
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is characterized by swelling, redness, and some pain, and with a sharp 
line or demarcation, with an elevation of temperature, and the best 
authorities, I might state, state that it is most apt to be from an abrasion 
of the skin or mucous membrane before contracting the disease, though 
the abrasion may be very slight, and the cause is streptococcus, which 
is one of the pus-forming organisms. The ultimate cause of death is 
septicemia, which is a general infection of all the tissues in the body, 
the common every-day name for which is blood poison; death being 
caused by absorption of the toxins that the germs generate, which break 
away from the main seat of the inflammation and spread to other parts 
of the body and become a general infection. Anybody that has a 
break of the skin or mucous membrane are susceptible should they 
come in contact with the germ. The conditions under which erysipelas 
is most usually carried from one person to another is by direct contact. 
If a man has poor health, they are more susceptible than a man with 
high resistance. Any break, or anything that lowers the vitality, makes 
them more susceptible. After an operation a man’s vitality is lowered, 
and if. he comes in contact with an infection the organism is more likely 
to grow and develop. The idiopathic form of erysipelas is an old term 
that we used when we didn’t know anything of what caused it. We 
would just put it down idiopathic. It was merely a term used where 
we didn’t know. Erysipelas is manifested in different degrees, some 
being more superficial than others, but all of them involve the skin; 
they are deeper, or superficial, but always involve the skin. I attended 
Dr. Bell up to the time of his death, and went in the same room where 
he was sick, but never caught the disease. Most physicians, in attending 
contagious or infectious diseases like that, use the ordinary precautions; 
we never touch the patient if we can help it, and a great many of them 
use rubber gloves, and wash their hands in antiseptic before or shortly 
after leaving the room. Supposing that a physician is in attendance 
upon a patient with erysipelas, and his custom is to wear glasses in the 
form of spectacles with guards that go over his ears, and supposing 
that in attendance upon that patient he has occasion to touch the patient 
from time to time, and then uses his hands to take off and put on his 
glasses over his ears, and that in that act he makes an abrasion of the 
skin on his ear, and subsequently contracts erysipelas, my opinion would 
be that he contracted the disease from the person that had it. If he 
broke the skin at the time, of course, that would make him more liable 
to contract the disease. If he had a break of the skin, and touched a 
patient with erysipelas and then touched his ear, he would be liable 
to contract it. As T said a while ago, it is thought that a person can- 
not contract the disease unless they have a break in the skin. There 
is, perhaps, some difference between doctors in their theories. It is 
held by some authorities that a wound is not necessary, among them 
Dr Osler, one of the recognized authorities, but by the majority that 
it is. All this difference between doctors is more from clinical ex- 
perience, but a great deal of it is theory. One doctor might have a 
theory that you contract it by scratching your ear, and that is his 
theory: and another might have a theory thit you blow your nose 
and rupture something and contract it, and that would be another 
theorv: and another theory might be that you might cough, and draw 
something into the throat, and break the skin, and contract it in the 
throat or mucous membrane. It is contracted that way sometimes. Yes; 
ervsipelas more frequently develops through the mucous membrane. 
“Dr. T. H. Smith was called in consultation with us. I think he 
treated his [Dr. Bell’s] throat during his illness. Yes; it is possible 
that he may have contracted it through his throat. Dr. Smith is Dr. 
T. H. Smith, a doctor here in Atlanta, a throat specialist. The last 
time T heard from him he was in France with the boys. When | 
saw Dr. Rell, his ervsinelas was well pronounced over the major portion 
of the right side of his face and behind his ear, and his throat was 
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involved. * * * There is a tube that connects the throat and the 
ear, known as the Eustachian tube. Were it not for the thin membrane 
of the ear drum, you could stick a tube back into his throat and 
blow the air out through the ear; there is a surface that has to be 
punctured. Were it not for the thin membrane constituting the ear drum, 
which you can puncture, you could take a knitting needle and stick it 
from the ear clear into the throat. If a person is infected in the throat 
by erysipelas, it would be possible for it to come out of that tube and 
manifest itself on the side of the face. It is just as possible and just 
as easy for the infection to go from the outside through that tube into 
the throat as the other way round.” 


The plaintiff’s witness, T. M. Robinson, the father of the patient 
treated by Dr. Bell, testified that in attending the patient Dr. Bell used 
the serum treatment, giving hypodermic injections, and in this way 
came in close contact with and handled the erysipelas patient. 

At the trial the only evidence submitted by the defendant consisted 


of the following questions and answers from the plaintiff's proof of 
death : 


“Question 7: State all facts regarding cause and circumstances of 
death. Answer: Erysipelas contracted from patient.” 


—together with the following portion of the statement made by the 
ss physician and furnished to it by plaintiff as a part of the proof 
of death: 

" When did he show the first symptoms of his final illness? <A. 
May 20, 1916. Q. What is the date of your first visit? A. May 24, 1916. 
Q. Your last visit? A. June 17, 1916. Q. What cause, in your opinion, 
operated to produce the disease or diseases of which he died? A. Fol- 
lowed an infection contracted while attending a patient.” 

A verdict for defendant was directed by the trial judge, and excep- 
tion was taken. 


Smith, Hammond & Smith, of Atlanta, for plaintiff in error. 
W. Carroll Latimer, of Atlanta, for defendant in error. 


Jenkins, P. J. (after stating the facts as above.) A few words might 
properly be said in elaboration of subdivision (b) of the fifth paragraph 
of the syllabus; it being borne in mind, however, that the construction 
which is there assumed to be the meaning of the pleadings is not that 
which we have in fact held to be the only proper and necessary one. 
Tn point of fact, there is no direct or specific evidence tending to show 
that the fatal infection might have been contracted from germs collected 
upon the glasses, and which entered the wound or scratch upon the ear at 
the time the abrasion occurred; but, construing the evidence along this 
line most favorably for the plaintiff, and conceding that such might rea- 
sonably be within its purport, it is also true that from the plaintiff’s 
own evidence it is plainly shown that, had the scratch occurred free 
from all concurrent contamination, the assured, in subsequently handling 
and bringing himself within immediate contact with the erysipelas patient 
with such an exposed abrasion might readily and easily have contracted 
the disease in this way. If the disease was contracted by reason of such 
suhsequent voluntary exposure, there would be no liability under the 
policy. Thus, since the plaintiff has shown by his own evidence that 
there were two reasonable and likely theories as to how the disease 
might have been contracted from the scratch upon the ear, assuming now 
that it in fact originated at the point of abrasion, and since there is no 
testimony whatever of any character which tends in any way to throw 
light upon the question as to which of these two theories thus presented 
was in fact the more probable, it is our opinion that the plaintiff has 
failed to carry the burden devolving upon him. Had the evidence been 
disputed as to the existence of the latter of the two reasonable theories, 
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or had there been any conflict in the evidence as to which of these two 
reasonable theories was in fact the more probable, it could not have 
devolved upon the judge to determine such an issue; but since the plain- 
tiff himself has presented both theories, and since there is no evidence, 
and therefore no conflict, as to which of the two theories thus presented 
is the more plausible, it was not error to direct a verdict on the theory 
that the burden resting upon the plaintiff had not been met. 

Judgment affirmed. 

Stephens and Smith, JJ., concur. 


COURT OF APPEALS OF GEORGIA. 


Division No. 2. 


JOHNSON 


v. 
JETNA LIFE INS. CO. (No. 10376.)* 


3. INSURANCE—ACCIDENT INSURANCE; EVIDENCE AS TO 
CAUSE OF DEATH. 


Where an accident policy insured against loss “from bodily injuries 
effected solely through external, violent and accidental means,” it is in- 
cumbent upon a plaintiff in an action thereon to show that in the act 
which preceded the injury alleged to have caused his death something 
“unforeseen, unexpected, or unusual occurred.” 


(For other cases, see Insurance, Dec. Dig. § 445.) 


4. INSURANCE—PROOF OF CAUSE OF DEATH INSUFFICIENT 

TO GO TO JURY. 

While, in such case, the allegation that the insured met his death “as 
the result directly and independently of all other causes, of bodily injuries 
effected solely through external, violent and accidental means,” may he 
sustained by proof of circumstances, as well as by direct evidence, the 
proved facts in this case, considered in connection with the defensive 
facts developed upon cross-examination, were not sufficient to make a 
jury question. Accordingly, the court did not err in directing a verdict 
for the defendant. 


(For other cases, see Insurance, Dec. Dig. §§ 665[5], 668[11].) 


(Additional Syllabus by Editorial Staff.) 
5. INSURANCE — PRESUMPTION OF DEATH FROM ACCI- 
DENT. 
__In an action on an accident policy covering loss “from bodily in- 
juries inflicted solely through external violence and accidental means,” 
there is no legal presumption that death resulted from accident; but, 
if there is any presumption, it is that death resulted from natural causes. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


_*Decision rendered Nov. 19, 1919. 101 S. E. Rep. 134. Syllabus by the 
Court. 





A.& H.] Johnson v. AXtna Life Ins. Co. 287 


6. INSURANCE — BURDEN OF PROOF IN ACTION ON ACCI- 
DENT POLICY. 


In an action on an accident policy covering loss “from bodily injuries 
inflicted solely through external violence and accidental means,” plaintiff 
cannot rely upon the presumption that death resulted from accidental 
means, but has the burden of proving such fact by competent evdence 
either direct or circumstantial. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by A. F. Johnson ,administrator, against the A®tna Life In- 
surance Company. Judgment for defendant on a directed verdict, and 
plaintiff brings error. Affirmed. 


Winfield Payne Jones, of Atlanta, for plaintiff in error. 
Anderson, Rountree & Crenshaw, of Atlanta, for defendant in error. 


SmiTH, J. Only an elaboration of the rulings made in the second and 
third headnotes is deemed necessary. 

[5, 6] In an action on an accident policy such as the one sued upon 
in this case, there is no legal presumption that death resulted from an 
“accident.” On the contrary, if there is an presumption at all, it is that 
death resulted from natural causes. Therefore it will not suffice a 
plaintiff seeking to recover on an accident policy to rely upon a presump- 
tion that death resulted from accidental means, but the law imposes 
upon him the burden of proving such fact by competent evidence, either 
direct or circumstantial. In other words, there can be no accident as a 
matter of law without proof of a fact or facts pointing to death through 
accidental means. 

[1] In the case at bar, it was incumbent upon plaintiff to show that, 
in the act or acts which preceded the injury alleged to have caused the 
insured’s death, something “unforeseen, unexpected, or unusual happened.” 
Whether or not this burden was successfully carried either by direct or 
circumstantial evidence is the controlling question in the case. The sa- 
lient facts established by the proof submitted on the trial show that the 
insured was a traveling salesman weighing approximately 200 pounds, 
possessed of apparent unusual physique and strength, and that on the day 
of the tragedy he, together with his wife and two of her lady friends 
were riding in an automobile when there occurred a blow-out, which he at- 
tempted to remedy by hurriedly changing tires, and in some way, not 
shown by the evidence, he ruptured a blood vessel and died almost imme- 
diately. Notwithstanding all this occurred in the daytime, and in the pre- 
sence of the insured’s wife and her friends, there is obsolutely no proof 
whatever that any of the usual and natural elements of an accident, such 
as a fall, slip, jar, blow, or shock of any kind, were seen, heard, felt, or 
observed. According to the direct evidence, the act of the insured in at- 
tempting to change the tire on the automobile was voluntary, foreseen, and 
nothing unexpected or unusual happened in the performance of this “ordi- 
nary” act. Obviously, therefore, the plaintiff did not by direct evidence 
carry the burden of establishing the essential fact that the insured’s death 
resulted through “accidental means,” in the sense in which these words 
are used in the policy. Neither were the circumstances in proof sufficient 
to carry this burden. In this connection, plaintiff in error very earnestly 
argues and insists that the circumstances surrounding the insured’s death, 
when considered in the light of the proof of his good health, force the 
conclusion that it was for the jury to say whether or not death was 
brought about through “accidental means.” This contention might be 
meritorious if the evidence actually proved good health, but in this par- 
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ticular the proof falls short. It is true that the insured’s “apparent” good 
health was proved by his wife and two physicians, but this was insufficient 
in the absence of any proof as to the true condition of his vital organs, 
such as the heart and arteries, and such proof was absolutely necessery in 
this case., inasmuch as it is alleged that the insured died from a ruptured 
blood vessel. Proof of a perfect exterior is wholly insufficient to supply 
proof of a perfect interior. For instance, one might be in apparently 
good health although his arteries be diseased. Whether or not insured’s 
arteries were normal or diseased could have been ascertained by a scien- 
tific medical investigation, but no such investigation or examination is 
shown by the evidence. It follows that there was no sufficient proof of 
good health. In other words, the testimony of plaintiff’s expert witnesses 
proved nothing, since their evidence is based upon the hypothesis of 
perfect health, which would necessarily include normal arteries, and the 
hypothesis has no support in the record. 


[2, 3] Able and industrious counsel for plaintiff in error in his elabo- 
rate brief has directed our attention to numerous cases from other juris- 
dictions, some of which do not altogether coincide with our ruling. This 
is due, no doubt, to failure to distinguish between accidental means and 
accidental death. Upon this matter courts have arrived at very different 
conclusions upon practically the same state of facts, and it is impossible 
to harmonize the cases which have considered the question of accidental 
means. Be this as it may, we are bound by the rulings of our own Su- 
preme Court on this subject (see Cobb v. Preferred Mutual Accident As- 
sociation, 96 Ga. 818, 22 S. E. 976; Continental Casualty Co. v. Pittman, 
145 Ga. 641, 89 S. E. 716); and these rulings have been followed by this 
court in the case of Fulton v. Metropolitan Insurance Co., 19 Ga. App. 
127, 91 S. E. 228, which holds that an injury cannot be regarded as result- 
ing from accidental means, where the facts show that no unforeseen, un- 
expected, unusual, unintentional, or involuntary muscular effort or exer- 
tion occurred in the doing of the act which preceded the injury The 
Fulton Case, being as above suggested based upon the rulings made in the 
Cobb and Pittman Cases, supra, is we think ample authority for our rul- 
ing. In that case, as in this case, the insured, who was a large man, rup- 
tured a blood vessel during a physical exertion. The insured in that case 
was engaged in the “extraordinary” but voluntary exertion and strain of 
“pushing and pulling a boat” from the “mud” into the water; while in 
this case the insured was engaged in the “ordinary” exertion of changing 
tires on an automobile—an act performed daily by thousands of men, and 
in many instances even by women and children. In that case a “strain” 
was proved, but in this case no such fact appears from the evidence. 
Also, in that case there might have been an accident or “something un- 
foreseen, unexpected, or unusual” withont its being seen, heard, felt, or 
observed, since the insured’s exertion was in the “dark,” and his feet were 
in slippery mud; while in this case it seems there could have been no ac- 
cident or “something unforeseen, unexpected, or unusual withont it being 
seen, heard, felt, or observed, since the insured’s exertion was in broad 
— in the presence of three persons, and his feet were on a paved 
road. 


If the door to speculation, inference, and conjecture was closed in the 
Fulton Case (the decision in that case being an affirmance of a nonsuit), 
how much more is this true in the case under consideration? 


Counsel for plaintiff in error undertakes to distinguish this case from 
the Fulton Case on the ground that in one the trial court directed a ver- 
dict and in the other the court sustained a motion to nonsuit. This is a 
distinction withont a difference, for in both cases the real test was whether 
or not the evidence was sufficient “to show that, in the act which preceded 
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the injury alleged to have caused his death, something unforeseen, unex- 
pected, or unusual occurred.” 
[4] There being no direct or circumstantial proof of death through 
‘accidental means” in the sense in which these words are used in the poli- 
cy, the trial judge did not err in directing a verdict for the defendant. 
Judgment affirmed. 


Jenkins, P. J., and Stephens, J., concur. ’ 


COURT OF APPEALS OF KENTUCKY. 


ETNA LIFE INS. CO.* 
v. 
McCULLAGH 


1. INSURANCE—‘REPRESENTATION.” 

A “representation” is an oral or written statement, which precedes 
the contract of insurance and becomes a part thereof, if so stipulated, 
made by the assured or his authorized agent to insurer or its authorized 
agent, and relates to facts necessary to enable insurer to determine 
whether it will accept the risk and at what premium. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Representation. ) 


2. INSURANCE—MATERIALITY OF REPRESENTATIONS. 

A representation is material when it communicates any fact important 
to the nature of the risk that may be reasonably supposed to influence the 
judgment of the insurer in undertaking the risk or calculating the pre- 
mium., 


(For other cases, see Insurance, Dec. Dig. § 255.) 


3. INSURANCE—MATERIALITY AND FALSITY OF REPRESEN- 
TATIONS; BURDEN OF PROOF. 
Insurer, seeking to avoid payment of policy on ground of misrepre- 
sentations in application, has burden of proving that representations were 
false and material. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE—REPRESENTATIONS IN APPLICATION; CAN- 

CELLATION OF PREVIOUS POLICY. 

Where insured had himself refused to accept previous policy, and or- 
dered its cancellation, his statement in application that no application for 
insurance had ever been declined, and no policy issued to him had ever 
been canceled, was substantially true. 


(For other cases, see Insurance, Dec. Dig. § 300.) 


5. INSURANCE—REPRESENTATIONS; PREVIOUS INDEMNITY. 


_ Where insured, about three years before application for accident pol- 
icy, had been indemnified under other policy in amount of $133.88, his 


*Decision rendered, Nov. 1, 1919, 215 S. W. Rep. 821. 
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statement in application that he had received “about $50,” where he had no 
means of refreshing memory, was not materially false or made to deceive. 


(For other cases, see Insurance, Dec. Dig. § 301.) 


6. INSURANCE—MATERIALITY OF REPRESENTATION; JURY 
QUESTION. 
_ In action on accident policy, materiality of insured’s statement in ap- 
plication as to former indemnities received by him held for jury. 


(For other cases, see Insurance, Dec. Dig. §668[6].) 


7. INSURANCE—ACCIDENT INSURANCE; USE OF INTOXI- 

CANTS. 

An accident insurance company has a right to inform itself of in- 
sured’s habits with respect to use of intoxicants; but representation of in- 
sured will not preclude fecovery on policy, unless substantially untrue. 

(For other cases, see Insurance, Dec. Dig. § 297.) 


8. INSURANCE—ACCIDENT INSURANCE; STATEMENT AS TO 

USE OF INTOXICATING LIQUORS. 

Insured’s statement that he was temperate, in answer to inquiry in ap- 
plication for accident insurance as to habits at time of application, was 
not substantially untrue, where insured had not taken a drink for two or 
three months prior thereto, 


(For other cases, see Insurance, Dec. Dig. § 297.) 


9. INSURANCE-— MISREPRESENTATIONS; ESTOPPEL TO 

CLAIM. 

Where insured, in making answer to inquiry in application as to 
habits, acted upon advice of insurer’s agent, who for 20 years had been 
familiar with insured’s habits, insurer is estopped from asserting that 
answer is a misrepresentation, since knowledge of agent will be imputed 
to insurer. 


(For other cases, see Insurance, Dec. Dig. § § 378[1], 379 [4].) 


10.INSURANCE—SOLICITING AGENT; AGENT OF INSURER. 


An agent, who solicits insurance, will be treated as agent of insurer, 
and not insured, notwithstanding provision in policy that he is acting as 
agent of insured. 


(For other cases, see Insurance, Dec. Dig. § 99.) 


11. INSURANCE—ESTOPPEL TO CLAIM—MISREPRESENTA- 

TIONS. 

Where insurer’s agent undertakes to write into application answers of 
applicant, and makes false answers, or by misleading statements induces 
applicant to make false answers, when applicant is acting in good faith, 
insurer will be estopped to rely upon answers to defeat policy. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 
12, INSURANCE—FALSITY OF REPRESENTATION; JURY 
QUESTION. 


In action on accident policy, truth or falsity of insured’s answer in 
application, that his habits were temperate, Aeld for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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13. INSURANCE—EVIDENCE; TRUTH OF REPRESENTATION. 
In action on accident policy, finding that insured’s statement that his 
habits were temperate was true held supported by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Henderson County. ; 7 
Action by James H. McCullagh against the AZtna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Yeaman &Yeaman, of Henderson, for appellant. 


John C. Worsham and Dorsey & Dorsey, all of Henderson, for appel- 
lee. 


SETTLE, J. This is an appeal from a judgment of $1,275, entered upon 
a verdict for that amount recovered by appellee against appellant in the 
court below in an action on a policy of insurance, No. B G 23629, issued 
to him by appellant December 20, 1916, whereby, in consideration of 
$12.50, then paid its agents, Stanley & Banks, by him, it undertook to in- 
sure the appellee, for a term of six months from the date mentioned, 
against loss resulting directly and independently of all other causes from 
bodily injuries effected solely through external, violent and accidental 
means. Part 1 of the policy provided for the payment of the principal 
sum of insurance, or fractional parts thereof, for injuries resulting in the 
loss of life, or of certain members of the insured’s body. Part 2 pro- 
vided: 

“Tf such injuries do not result in any of the losses provided for in 
part 1, but alone totally disable the insured, that is from date of accident 
continuously and wholly prevent him from prosecuting any and every kind 
of business pertaining to his occupation, the company will pay the sum of 
25 and no/100 dollars per week so long as he shall live and suffer such 
disability.” 

December 22, 1916, two days after the policy was issued and delivered, 
the appellee had an accidental fall, causing severe injuries to his leg and 
knee, which necessarily resulted in a surgical operation. He was totally 
disabled by the fall, and such disability continued a period of 51 weeks 
and down to the bringing of the action. Although appellee made proper 
proofs of loss and demand upon appellant for payment of the amount 
due, it denied liability, which led to the institution of this action. 

The appellant by its answer resisted the recovery sought on the 
grounds that the policy was issued on an application made to it by appel- 
lee, in which appellee made false answers to several of the questions there- 
in asked him, with the purpose to deceive appellant; that the answers were 
material to the risk, and that the policy would not have been issued, if 
the true facts had been made known to appellant by appellee. The alleged 
false answers were: (1) That appellee stated that no application of his 
for a life, health, or accident policy had ever been declined, nor had 
such a policy issued to him ever been canceled or a renewal thereof re 
fused, when in fact a policy issued to him had been canceled. (2) That 
he had never received indemnity for any injury or illness except as stated, 
which amount of indemnity stated was false. (3) That his habits were 
temperate, when in fact he was, and for many years had been, addicted to 
the excessive and intemperate use of alcoholic stimulants, and was often 
so greatly under the influence of such stimulants as to be in a state of 
semiunconciousness. (4) That he had not received medical attention 
within the past five years, except for small local disorders, last serious 
illness being in childhood, when, in fact, at the time the application was 
made, and for a long time prior thereto, plaintiff’s leg and knee, for which 
indemnity was claimed, had been diseased and infirm, for which he had 
received medical and surgical attention. 
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All averments of the answer setting up the alleged facts relied on by 
appellant in avoidance of liability on the policy were specifically denied by 
the appellee’s reply, which, in addition, alleged that the answers made by 
appellee to the questions asked in the application for the policy of insur- 
ance in question were all written by appellant’s agent, Banks, and from his 
knowledge of the facts, as well as that of appellee, and that none of the 
answers was false, or made with the purpose of deceiving the appellant. 
The reply also set forth what was said and done both by appellee and 
Banks at the time the application was written, and, in substance, alleg- 
ed that whatever errors of fact were contained in its statements were mere 
mistakes, in mo sense material to the risk; that appellee’s answers to all 
questions asked in the application or policy were made upon Bank’s advice 
and written by him; that his knowledge of the facts stated in such an- 
swers, and as to their truth or falsity, was equal to appellee’s knowledge 
of them; and that such knowledge on the part of Banks as appellant’s 
agent constituted knowledge thereof on the part of appeellant, which es- 
tops it to disavow the act of Banks as its agent, and prevents it from 
escaping liability on the policy, which estoppel was formally pleaded in 
the reply, and, together with all other affirmative matter of the reply, was 
controverted by the appellant’s rejoinder. 

Kentucky Statutes, § 639, declares: 


“All statements or descriptions in any application for a policy of in- 
surance shall be deemed and held representations, and not warranties; nor 
shall any misrepresentations, unless material or fraudulent, prevent a re- 
covery on the policy.” 

[1, 2] ‘It will be found that the following definition of the word "re- 
presentation,” as used in the law of insurance, does not differ materially 
from those given in the textbooks : 

A representation is an oral or written. statement, which precedes the 
contract of insurance and becomes a part thereof, if so stipulated, made by 
the assured or his authorized agent to the insurer or its authorized agent, 
and relates to facts necessary to enable the insurer to determine wheth- 
er it will accept the risk and at what premium. A representation is ma- 
terial when it communicates any fact important to the nature of the risk, 
that may be reasonably supposed to influence the judgment of the insurer 
in undertaking the risk or calculating the premium. 

Of the many excellent definitions of a “misrepresentation” contained 
in the textbooks on the law of insurance, we regard the following the 
clearest in expression and meaning. 

“A misrepresentation, according to the law of insurance, is the state- 
ment of something as a fact which is untrue, and which the assured states, 
knowing it to be untrue, and with intent to deceive, or which he states 
positively as true, not knowing it to be true, and which has a tendency to 
mislead; such fact being in every case material to the risk.” 2 Cooley’s 
Briefs on Insurance, 1158. 

[3, 4] With the above definitions of the terms under consideration in 
mind, and keeping in view the rule that the burden is on the appellant to 
establish the defense that certain answers contained in appellee’s applica- 
tion for the policy of insurance sued on were false and material, let us 
more particularly consider the character of those answers and the evidence 
regarding the making of the application. 

Appellant’s contention that appellee falsely stated in the application 
that no application of his for a life, health, or accident policy had ever 
been declined, nor that such a policy issued to him had ever been can- 
celed or a renewal refused, is imsupported by the evidence found in the 
record. On the contrary, the evidence shows, both appellee and appellant’s 
agent, Banks, so testifying without contradiction, that the only policy is- 
sued to appellee that was canceled was one of accident insurance issued by 
the Royal Indemnity Insurance Company and placed with its agents, 
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Stanley & Banks, for delivery to appellee, who refused to accept it of the 
agents and himself ordered its cancellation because of a “rider” sent to 
the agents by the company after the issuance of the policy, with direc- 
tion to attach it thereto, which would have excluded any claim for dam- 
ages by appellee for injury to a leg formerly slightly injured in an acci- 
dent. It is therefore apparent from the evidenc that the statement com- 
plained of was substantially true. Appellee’s application for a policy had 
not been rejected, nor a policy held by him canceled. The cancellation 
was of a policy by his own order, following his rejection of it before 
its delivery to him, because of the rider attached to it after its issuance, 
all of which facts were well known to appellant’s agent, Banks, at the 
time he wrote in the application of the policy in this case the answers 
of appellee to the questions referred to. 


[5] We are also satisfied from the evidence that appellee’s answers 
in the application to questions regarding past indemnities received by 
him from another insurance company for previous accidental injuries 
sustained, though short of the whole truth, were not materially false or 
made to deceive. His own testimony and that of appellant’s agent, 
Banks, the former corroborating the latter, furnish the only information 
found in tht record as to this matter. Regarding this answer Banks 
said: 

“To the best of my recollection, Mr. McCullagh said, ‘Well, you 
know I received one or two payments from an old Travelers’ policy.’ I 
said, ‘Yes, I think I do; do you remember the exact dates and exact 
amounts?’ He said, ‘No, ] don’t” He said, ‘Will your records show?’ 
\nd I says, ‘No’; and he says, ‘ I think it was about $50;’ and so I wrote 
it down, ‘About $50.’ ” 


It was shown by the testimony of Ahern, an agent of the Travelers’ 
Insurance Company, introduced by appellant, that appellee had previously 
received as indemnity for former injuries $55.35 in June, 1913, on account 
of a sprain of the wrist in playing tennis; $33.93 in March, 1913, for an 
injury to the right knee, sustained by slipping on icy steps; and $44.60 in 
May, 1913, for a twisted tendon in the right knee, sustained while 
playing tennis. So he had received for previous injuries $133.88, 


instead of “about $50,” as stated in his application for the policy here 
sued on. 


It is manifest the answer as to the past indemnities given by appellee 
was not tended to be accurate; and this is not strange, as the indemnities 
were paid him about three years before his application for the policy in 
this case was made, and at that time he was in possession of no data for 
refreshing his recollection. The character of the answer he gave and 
his appeal to Banks to aid him from his recollection in arriving at the 
several amounts of the indemnities received showed appellee’s want of 
recollection as to the amounts received, or when received, and put ap- 
pellant, through its agent, Banks, on notices that he had probably received 
larger indemnities than stated. 


[6] We do not overlook the testimony of E. C. Bowan, appellant’s 
assistant secretary, to the effect that in his opinion appellee’s answer re- 
garding the former indemnities received was material to the risk, and 
that, if the appellant had known the answer was untrue, the policy would 
not have been issued. On the other hand, Banks, another of appellant’s 
agents, upon being asked if appellee’s application had fully stated the 
several amounts of former indemnities received by him, whether it would 
made any difference in the issuance of the policy, answered, “Not the 
slightest.” We quite agree with counsel that, as two of the appellant’s 
agents, one of whom took the application and delivered the policy, dis- 
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agreed as to whether the answer in question constituted a material mis- 
representation, it was proper to submit the question to the jury. 

As to the alleged false statement in the application that appellee's 
habits were temperate, the reply alleged that, upon reaching that matter 
in filling the applicatioin, Banks, appellant’s agent, said to appellee, 
“Well, Jim, how are your habits?” to which the latter replied: ‘Why, 
you know my habits as weil as [| do; I take a drink whenever I want it, 
but have not had one for two months;” following which statement Banks 
said, “I will put you down as temperate.” This conversation is proved 
by the testimony of Banks and appellee, and is uncontradicted by any 
other witness. Several witnesses for appellant, among them two police- 
men, a hotel proprietor and a restaurant keeper, testified as to appellee’s 
use of intoxicating liquors. Some of them had occasionally seen him 
drunk; others at various times under the influence of such liquors. A 
physician, Dr. Mosley, had seen appellee drunk on two Occasions, one 
three years and the other a year before he sustained the injuries sued 
for. The witness also expressed the opinion that appellee had drunk in- 
toxicants more than was good for him and that he did not regard him a 
safe subject for insurance. It does not, however, appear from what was 
said by any of appellant’s witnesses that they thought him a confirmed 
inebriate or an habitual drinker, or that they had seen him under the in- 
fluence of liquor within a half year of the issuance of the policy sued 
on. Numerous witnesses, including intimate daily associates, one a phy- 
sician, testified in appellee’s behalf that he had been periodically in the 
habit of taking several drinks daily, but none of them had known him to 
be a constant or habitual drinker, or regarded him confirmed in the 
drinking habit, and all of them had known him to go far months with- 
out drinking at all. The physician, Dr. Wilson, had treated him for ner- 
vous disorders believed to have been caused by drinking, but had never 
known him to be drunk. 


Rev. J. H. McCullagh, secretary of the American Sunday School 
Union, an uncle of appellee, testified that the latter was his private secre- 
tary for a year or more, and at the time of receiving his injuries oc- 
cupied a room adjoining his; that he could recall but one or two oc- 
casions during the five years preceding the accident when he even sus- 
pected appellee of having taken a drink of spirituous liquor, and that he 
had never seen him under the influence of such liquors or known of his 
being so. 


According to appellee’s own testimony regarding his habits for three 
or four years preceding his application for the policy sued on, he did 
no drinking in 1912; drank at intervals five or six drinks in the after- 
noons or evenings with friends at the club, or their homes, during por- 
tions of the years 1913, 1914, 1915, and also down to September 15, 1916, 
but that from that date, which was more than two months before the 
application for the policy sued on was made, down to several months 
after the accident causing his injuries, and until given whisky during a 
surgical operation on his injured knee, he drank no intoxicating liquors 
at all. 

On the trial in the court below, appellant’s agent, Banks, was asked 
this question: 

“I see this policy says, ‘My habits are temperate; my hearing is not 
impaired, etc., ‘except as herein stated.’ I will ask you what conver- 
sation took place between you and Mr. McCullagh in reference to that 
matter ?” 


To the above question the witness gave the following answer: 


“T read that statement to Mr. McCullagh, and he said something to 
the effect, ‘You know about what my habits are; you know me prettv 
well, and what they have been.’ I stated what his habits were at that 
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time was the question, and he said, ‘I haven’t taken a drink for two 
or three months,’ and I said, ‘We will let it stand then.’ ” 

By the closing sentence of the above answer Banks meant, of course, 

to say that appellee’s answer should be “My habits are temperate,” and 
those words, as printed in the policy and application, were allowed to re- 
main therein as the statement of McCullagh that his habits were tem- 
erate. 
It is therefore apparent that the answer expressed the judgment of 
Banks, as well, as that of appellee, resulting from their equal familiaity 
with the facts and deliberate consideration of same. It is to be re- 
marked, too, that appellee made no representation that he was a total 
abstainer or temperate drinker, or, indeed, any representation whatever 
on the subject, except that he had not taken a drink for two or three 
months, which was uncontradicted. He however, appealed to the knowl- 
edge of Banks as to his habits respecting the use of intoxicating liquors, 
and left it to his judgment to determine what answer should be given to 
the question, regarding his use of such liquors, contained in the applica- 
tion and policy. It is also to be remarked that the question as to the 
insured’s habits contained in the application and policy is general in its 
character. It did not inquire whether he had ever been intoxicated, or 
how often intoxicated, how long had been his use of intoxicating liquors, 
or how many drinks he was accustomed to take per month, week, or day. 
Indeed, no specific inquiry was made concerning appellee’s use of intoxi- 
cating liquors. The only information demanded of him on the subject 
was whether his habits were then temperate, to which he gave an affirma- 
tive answer, based on his knowledge of Bank’s familiarity with his habits, 
and the assurance of the latter that the question to be answered related to 
his habits at the time of applying for the insurance, in the light of all 
which his belief in the truth of the answer is not improbable. 

In Metropolitan Life Ins. Co. v. Ford, 126 Ky. 49, 102 S. W. 876, 31 
Ky. Law Rep. 513, we held that an insurer, issuing a life policy, has 
the right to inform itself of the habits of the insured with respect to the 
use of intoxicants, and that he must truthfully. give the information 
asked; but, unless his representations are substantially untrue, they are 
not misrepresentations precluding recovery on the policy. In that case 
we also held that, where there is a contrariety of evidence regarding the 
insured’s use of intoxicants the question whether he had misrepresented 
his habits as to their use should be left to the decision of the jury, whose 
finding thereon would not be disturbed by the court, unless palpably 
against the evidence. In Mutual Life Ins. Co. of N. Y. v. Thomson, 94 
Ky. 253, 22 S. W. 87, 14 Ky. Law Rep. 800, the court, in considering this 
question, declared : 

“Rut it seems to us an inquiry in regard to previous habits of drink- 
ing intoxicating liquors is not material, unless they existed to such an 
extent as to affect the health or physical condition of the applicant, and 
thereby render him an unsatisfactory subject for life insurance.” 


In the case, supra, the jury found that the answers of the insured 
to the questions in the application concerning his habits as to the use of 
intoxicants were not misrepresentations and it was held in the opinion 
that the finding was sustained by the evidence, which conclusion led to 
the affirmance of the judgment of the trial court. In Provident Savings 
Life Assurance Co. v. Dees, 120 Ky. 285, 86 S. W. 522, 27 Ky. Law Rep. 
670, a case here strongly relied on by counsel for appellant, but which does 
not conflict with the view we entertain of the instant case, the opinion 
approves the rule announced in Mutual Life Ins. Co. v. Thomson, supra, 
but calls attention to the fact that the questions in that case related to the 
former habits of the insured, while those in the Dees Case related to his 
habits at the time the insurance was taken, and declared that, if the an- 
swers contained a misrepresentation, there could be no recovery, which 
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was an issue of fact to be submitted, by a proper instruction, to the jury. 
The judgment was reversed, however, because of error in an instruc- 
tion the trial court had given on that issue. 

[7-9] The rule announced in the several cases, supra, is equally ap- 
plicable to accident insurance. In the instant case, however, the inquiry 
in the application and policy as to the habits of the insured respecting 
the use of intoxicants relates solely to the time the application for the in- 
surance was made, and, in addition, was by the information furnished by 
appellant’s agent, Banks, to the insured, expressly confined to the time 
the application for insurance was made by the latter. In view of what 
admittedly passed between appellee and Banks when the application for 
the insurance was written, the answer of the former to the inquiry in the 
application as to his habits respecting the use of intoxicants was not a 
representation substantially untrue, nor one important to the risk that 
could reasonably have influenced appellant’s judgment in undertaking the 
risk or calculating the premium. But, whether the representation was 
true or untrue, appellee evidently believed it furnished a truthful answer 
to the inquiry in the application regarding his habits, for in making it he 
acted upon the advice of appellant’s agent, Banks, to whom his habits 
regarding the use of intoxicants and in all other respects had been well 
known for 20 years. By the law such knowledge of its agent must be 
imputed to appellant, and it is estopped thereby to rely upon the alleged 
misrepresentation in question. 


{[10, 11] The authorities all hold to the doctrine that the principal 
is affected with constructive knowledge of all material facts of which his 
agent received actual notice, or acquires actual knowledge while acting in 
the course of his employment, and within the scope of his authority, al- 
though the agent does not in fact inform his principal thereof. Stand- 
ard Life & Accident Ins. Co. v. Holloway, 72 S. W. 796, 24 Ky. Law Rep. 
1856; Crawford’s Adm’r v. Travelers’ Ins. Co., 124 Ky. 733, 99 S. W. 963. 
30 Ky. Law Rep. 943, 124 Am. St. Rep. 425; A®tna Life Ins. Co. v. How- 
ell, 107 S. W. 294, 32 Ky. Law Rep. 975; White Plains Coal Co. v. Tea- 
gue, 163 Ky. 110, 173 S. W. 360; Corpus Juris, 859; Reserve Loan Life 
Ins. Co. v. Boreing, 157 Ky. 730, 163 S. W. 1085. It is an equally well 
recognized doctrine that an agent who solicits insurance will be treated 
as the agent of the company, and not the insured, notwithstanding a pro- 
vision in the policy that he is acting as the agent of the insured. Maso- 
nic Life Association Western New York v. Robinson, 149 Ky. 80, 147 S. 
W. 882, 41 L. R. A. (N. S.) 505. And where, as was here done, the agent 
of the company undertakes to write into the application the answers of 
the applicant to the questions propounded to him, and makes false an- 
swers to such questions, or by misleading statements induces the appli- 
cant to make false answers, when the latter is acting in good faith and 
without any intention to deceive, the company will be estopped to rely 
upon the answers to defeat the policy. Masonic Life Association West- 
ern New York v. Robinson, 149 Ky. 80, 147 S. W. 882, 41 L. R. A. (N 
S.) 505; Western Assurance Co. v. Rector, 85 Ky. 294, 3 S. W. 415, 9 
Ky. Law Rep. 3; Craddock, Vincent & Co. v. Conn. Fire Ins. Co., 160 
Ky. 519, 169 S. W. 1015; Gardner v. Contintental Ins. Co., 125 Ky. 464, 
101 S. W. 908, 31 Ky. Law Rep. 89. In such state of case it will be held 
by the courts either that the questions were not asked, or answered, or 
that the failure to answer them was waived, or that the answers so made 
by the agent are to he taken as true. Phoenix Ins. Co. v. Coomes, 13 Ky. 
Law Rep. 238; White v. Ins. Co., 12 Ky. Law Rep. 191; Hosford v. Fire 
Ins. Co., 127 U. S. 399, 8 Sup. Ct. 1199, 32 L. Ed. 196; Hartford Fire In- 
surance Co. v. Gray, 80 Ill, 28; Dunbar v. Phoenix Insurance Co., 72 Wis. 
492, 40 N. W. 386. 

[12, 13] Appellant’s fourth complaint, relating to the alleged falsity 
of appellee’s answer to the question of the application respecting medical 
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attention rendered him within the 5 years preceding the accident, is 
rested upon the argument that the untruthfulness of the answer is demon- 
strated by the testimony of Dr. Wilson to the effect that he had on sev- 
eral occasions, during the 15 years he had been appellee’s physician, 
treated him for extreme nervousness from alcoholism; one or two of 
such treatments occurring between 1912 and a few months prior to the 
accident. But as. according to the statements of the physician, only 
one treatment, consisting of the giving of a bromide to the patient, was 
administered on each occasion, this testimony, which was all that bore 
upon the truth or falsity of the answer in question, tended to sustain, 
rather than contradict, the statement of the answer in the application 
that appellee had not in the past five years, except for small local dis- 
orders, received medical attention. Obviously it was the province of the 
jury to pass upon the truth or falsity of the answer, and their finding in 
favor of appellee on this issue cannot be said to be unsupported by the 
evidence. 

As the evidence in this case clearly shows that all the answers of 
appellee to the questions contained in the application for the insurance 
granted by the policy sued on were either written or dictated by ap- 
pellant’s agent, Banks, whose knowledge of the facts communicated by 
the answers, whether true or false, was equal to that of appellee, and 
there being neither allegation nor proof of fraud or collusion between the 
agent and appellee, the doctrine of estoppel was properly applied by the 
jury as to all the grounds of defense pleaded in the answer, and as the 
verdict is supported by the evidence it should not be disturbed, unless 
there was error of law in some ruling of the court made during the pro- 
gress of the trial. 

[14] We find no merit in appellant’s complaint of the trial court's 
refusal of the peremptory intruction directing a verdict for it, asked at 
the conclusion of the evidence. It is insisted for appellant that the court 
erred in instructing the jury that the agent’s knowledge of appellee’s in- 
temperate habits was imputable to appellant. Discussion of this objec- 
tion is deemed unnecessary, in view of the conclusions of law and analysis 
of the evidence already set forth in the opinion. Nor do we regard the 
court’s refusal of an instruction offered by appellant, defining “habit,” 
error. As to what constitutes “habit” or “habits,” in the sense employed 
in the application and policy, is so clearly explained by the instructions 
as to leave no doubt in the minds of the jury of its correat meaning. 


[15] We find no prejudicial error in the refusal by the trial court 
of other instructions offered by appellant. Two of them reiterated in 
converse form the law as defined in the instructions given by the court. 
Another was properly refused because of its advice to the jury that the 
appellant insurance company should not have imputed to it such knowl- 
edge of the falsity, if any. of answers made by appellee to questions in 
the application as may have been in the possession of its agent, Banks, 
at the time of the making of the application. In some respects the in- 
structions given might have been more aptly expressed, but as, on the 
whole, they stated in substantially correct terms all the law necessary to 
a proper decision by the jury of the issues of fact involved, we find no 
cause for withholding our approval of them. 


Judgment affirmed. 
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cluded), and which causes at once total and continuous liability to engage 
in any labor or occupation, and provided that neither such injury nor 
inability is in consequence of nor contributed to by any bodily or mental 
defect, disease, or infirmity of the insured. : 


“Specific Indemnity. 

“Part I. If, within ninety days from the date of the accident, any 
one of the following losses shall result necessarily and solely from such 
injury as is before described, the company will pay in lieu of any other 
indemnity and within ninety days from the furnishing of proof: A. For 
loss of life, said principal sum. * * * 


“Special Indemnities. 


“Part III. A. In any of the losses covered by this policy and speci- 
fied in parts I or II; * * * or (3) where either the accidental injury 
causing the loss or the loss itself results from any poison, asphyxiation, or 
gas, or from fits, vertigo, somnambulism, or intoxication, or from sun- 
stroke or freezing sustained by the insured while not engaged in his occu- 
pation; * * * then and in all cases referred to in this paragraph A of 
part III, the amount payable shall be one-eighth of the amount which 
otherwise would be payable under this policy, anything in this policy to 
the contrary notwithstanding, and subject otherwise to all the conditions 
in this policy contained.” 

This policy was in effect at the time of the death of the insured. 

[1, 2] The facts relating to the death are undisputed and present 
a very pathetic picture. The insured went duck hunting on the morning 
of December 28, 1917, at a small station on the Illinois Central Railroad, a 
few miles north of New Orleans, named La Branche. There was a hunting 
club house at this place, and the keeper upon parting with the deceased 
that morning agreed to meet him at a certain point at 5 o’clock in the 
afternoon. The hunting ground was over a marshy swamp practically cov- 
ered with water. The deceased wore hip boots and carried his gun and 
ammunition. It was a very cold day, and the wind was blowing almost a 
gale during the day. The thermometer stood at about 10 degrees above 
zero. The deceased failed to keep his appointment that afternoon with 
the lodgekeeper. A fruitless search was made by the keeper and others 
for the deceased until midnight that night. Signal lights were also dis- 
played to guide the deceased to his place of destination. The next morn- 
ing a party of searchers was led to the body of the deceased by a hunting 
dog which belonged to the gamekeeper, but had accompanied the deceased 
on the hunt. The deceased was lying on his back dead about 150 yards 
from the agreed meeting point with the gamekeeper. The water around 
his body had frozen. His face and the upper part of his body were 
not submerged, however. The body itself was frozen stiff. The left leg 
was sunk to the knee in a hole of some kind, and there was some little 
trouble in extricating it. There were one or two empty shells near the 
body, indicating that the deceased had fired his gun after getting his foot 
caught in this hole. About a mile from the body was found a string of 
21 ducks, evidently killed by the deceased in his hunt of that day. The 
undisputed testimony shows that the body of the deceased was frozen 
stiff, and that the water around his body had become frozen, and the 
ice had to he broken before it could be moved. The faithful dog had 
remained with the deceased all night, and the dog hair upon the clothing 
of the deceased showed that the dog had slept on the chest of the de- 
ceased. 

It was the contention of the appellee in the lower court, and is his 
contention here, that it was a question of fact to be decided by the jury 
whether or not the proximate cause of the death of the deceased was 
getting his foot caught and mired up in the hole. The jury adopted this 
theory and returned a verdict in favor of the appellee for $1,000. 


The appellant contends that the uncontradicted testimony shows that 
Vol. LV—20. 








298 Insurance Law Journal, Vol. 55. —_ [Mar., 1920. 


SUPREME COURT OF MISSISSIPPI. 





CONTINENTAL CASUALTY CO. 
v. 
HARDENBERGH. (No. 20887.)* 


1. INSURANCE—VALIDITY OF CLAUSE RESTRICTING RECOV- 

ERY ON DEATH BY FREEZING. 

An insurance policy clause providing that, where the accidental injury 
causing the loss or the loss itself results from freezing by insured while 
not engaged in his occupation, the recovery shall be restricted to one- 
eighth the usual amount, is valid. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


2. INSURANCE — EVIDENCE SUFFICIENT TO ESTABLISH 

DEATH BY FREEZING, 

Evidence that insured went hunting and was found the next morning 
lying on his back with part of one leg in a marshy hole and his body 
frozen, etc., held not to sustain a jury finding that death was proximately 
caused by getting his foot caught, but to establish death by freezing, 
under policy restricting recovery to one-eighth the usual amount in such 
an event. 

For other cases, see Insurance, Dec. Dig. § 665[5].) 


In Bane. 

Appeal from Circuit Court, Copiah County; D. M. Miller, Judge. 

Action by Mrs. Jennie Hardenbergh against the Continental Casualty 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
judgment rendered for plaintiff in smaller amount. 


G. Q. Whitfield, of Jackson, R. N. & H. B. Miller, of Hazlehurst, and 
Manton Maverick, M. P. Cornelius, Geo. R. Sanderson, and Murphy O. 
Tate, all of Chicago, IIl., for appellant. 

M. S. MeNeil, of Hazlehurst, for appellee. 


Sykes, J. The appellee, plaintiff in the circuit court, sued and recov- 
ered a judgment against the appellant for $1,000 for the death of her son 
Levy Hardenbergh, as the beneficiary under the conditions and clauses 
of an accident insurance policy issued by the appellant company to the 
deceased. The material parts of this policy are as follows: 

“The Continental Casualty Company—Incorporated by the state of 
Indiana as a stock company. Old Line Plan. General Office, Chicago, 
Illinois (hereinafter called the company)—In consideration of the war- 
ranties and agreements contained in the application hereof and the pay- 
ment of premium as therein provided, does on this 24th day of Decem- 
ber, A. D, 1917, hereby insure Mr. Levy Hardenbergh (hereinafter called 
the insured) in class Spl. ————— of the company, as a water service 
man, in the principal sum of one thousand dollars, with weekly indem- 
nity of ten dollars. and subject to the conditions hereinafter specified 
promises to pay to the insured or to his beneficiary, Jennie Hardenbergh, 
his mother, indemnity as scheduled below, in the event that said insured, 
while this policy is in force, shall receive personal, bodily injury, which is 
effected directly and independently of all other causes through external, 
violent, and purely accidental means (suicide, sane or insane, not in- 


*Decision rendered Dec, 22, 1919. 83 South. Rep. 278. 
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On May 10, 1916, defendant made to the plaintiff an accident insur- 
ance policy. He paid: 


Veet RIE ROR cosines i Sinn Raab tee Oi CRe RRR ie $ 400 
FIRE Meee ROI 5d ola one a leave Wan mama merew eae eee 27 50 
SOOO. YORE PLOMMGAN: «6 vicivn wre aeeceigicnsoanawanseds xeeemeeeaaies 27 50 


The suit arises on a question concerning the date of the injury and 
the date of the last payment, which was made by check dated October 
28, 1917. The check was marked paid December 10, 1917. The cashier 
of the company testifies that according to its books the check was re- 
ceived on November 28, 1917. The plaintiff testifies that at Mott, N. D., 
he mailed the check to plaintiff at Minneapolis, on or about the date of 
the same. 

The first proof of the accident, as written by plaintiff’s physician, 
shows it occurred on December 2, 1917. It shows that he treated the 
plaintiff six times, namely, December 3, 4, 6, 8, 12, and 16, 1917. That 
proof was made on December 19, 1917. Then on February 19, 1918, a 
final proof was made, giving the date of the accident as November 25, 
1917; that proof was followed in the complaint made on May 1, 1918. 
Most people have a poor memory of dates, and in general there is no 
reason for remembering dates. In this case it seems that the jury con- 
cluded that the correct date of the accident was December 2, 1917, the 
date given in the first proof of loss. The jury had evidence sufficient 
to sustain a conclusion that the check for $27.50 was received prior to 
November 25, 1917. Certain it is the check was received and used, and 
no offer was made to return either the check or the money received on it. 

The defense was conducted on the theory that the plaintiff was 
bound by the date of the accident as alleged in his complaint, and that 
the check had not been received prior to that time; but on each point 
there is ample evidence to sustain the verdict. The jury had a right to 
conclude that the accident occurred on December 2d, and that the check 
was mailed to and received by defendant long prior to the accident. 

Affirmed. 

Christianson, C. J., and Grace, Birdzell, and Bronson, JJ., concur. 


SUPREME COURT OF OKLAHOMA. 


GENERAL ACCIDENT, FIRE & LIFE ASSURANCE CORPORA- 
TION, Limitep 


v. 
HYMES. (No. 9284.)* 


1. INSURANCE—BURDEN OF PROVING DEATH WITHIN EX- 
CEPTED CLAUSES OF ACCIDENT POLICY. 


The burden of proof rests upon the insurer to establish the fact that 
death or injury has resulted from one of the excepted clauses enumerated 
in a policy of accident insurance. 


(For other cases., see Insurance, Dec. Dig. § 646[6].)* 


2. INSURANCE—CONSTRUCTION AGAINST INSURER. 


Where the meaning of a policy of insurance is ambiguous, or so 
drawn as to be fairly susceptible of different constructions, it will be con- 


*Decision rendered, Dec. 9, 1919, 185 Pac. Rep. 1085. 
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the deceased met his death by freezing, and that under the terms of the 
policy above set out only one-eighth of the principal sum can be recov- 
ered. The insuring clause of this policy provides that where the insured 
shall receive personal injury which is effected directly and independently 
of all other causes, etc. Under part III, caption “Special Indemnities,” 
and eliminating those parts not material to this issue, clause 3 reads as 
follows: 

“Where either the accidental injury causing the loss or the loss itself 
results from * * * freezing sustained by the insured while not en- 
gaged in his occupation.” 

Under this clause the insurer is liable for only one-eighth of the 
amount of the policy: First, where the injury causing the loss results 
from freezing; or, second, where the loss itself results from freezing. 
This clause of the policy is plain and unambiguous. It is a valid and 
binding clause. The parties to the contract were sui juris and had the 
right to make a contract with this clause therein. The uncontradicted 
facts in this case conclusively show that the death was the result of freez- 
ing, and under the plain terms of the insurance contract above set out 
the recovery must be limited to one-eighth of the principal amount. Judg- 
ment will be entered here in favor of the appellant for this sum, namely, 
$125, with interest. 

The judgment of the lower court is reversed, and judgment entered 
here for the appellee. 

Reversed, and judgment here. 


SUPREME COURT OF NORTH DAKOTA. 





ARROWSMITH 
v. 
BANKERS’ CASUALTY CO. OF MINNEAPOLIS, MINN. 


INSURANCE — EVIDENCE NOT SHOWING FORFEITURE OF 
ACCIDENT POLICY. 
In this case the evidence is examined, and held to sustain the ver- 
dict. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Hettinger County. 

Action by Ross Oliver Arrowsmith against the Bankers’ Casualty 
Company of Minneapolis, Minn. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


E. T. Burke, of Bismarck, and Jacobsen & Murray, of Mott, for 
appellant. 
M. S. Odle, of Mott, for respondent. 


Rosinson, J. In cranking a Ford auotmobile the insured sustained 
a fracture of his right arm just above the wrist. The jury assessed his 
damages at $225, and defendant appeals. 








* Decision rendered, October 28, 1919. 175 N. W. Rep. 207. Syllabus 
by the Court. 
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struied more strictly against the insurer, and that construction adopted 
which is most favorable to the insured. 


(For other cases, see insurance, Dec. Dig. § 146 [3].) 


3. INSURANCE—BODILY INJURY FROM EXTERNAL, VIOLENT, 
ACCIDENTAL MEANS; “ACCIDENT.” 


Where one person injures another and the injury is not the result of 
misconduct or provocation by the injured person and is unforeseen by 
him; it is as to him an “accident” within the meaning of an accident policy 
insuring him against bodily injuries effected through external, violent, 
and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


4. INSURANCE—CONSTRUCTION OF EXEMPTION  PROVI- 
SIONS IN ACCIDENT POLICY; “INJURIES INTENTION- 
ALLY INFLICTED UPON INSURED.” 

A provision contained in an accident insurance policy, which excepts 
from operation of the policy “injuries intentionally inflicted upon the 
insured by any other person,” contemplates injuries intended against the 
insured and not injuries intended against another, and such exception 
will not relieve the insurer from liability for an injury to the insured 
inflicted by another person, where the other person, intending to injure 
some one other than the insured, mistook the insured for the person to 
be injured and intentionally inflicted upon him the bodily injury while 
the insured was not aware of the intent to injure him and had done noth- 
ig to bring about the injury. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Injury.) 


Error from District Court, Wagoner County; Ernest B. Hughes, 
Judge. 

Action by Laura Hymes against the General Accident, Fire & Life 
\ssurance Corporation, Limited. Verdict for plaintiff, and defendant 
brings error. Affirmed. 


_ |W. W. Noffsinger and Y. P. Broome, both of Muskogee, for plaintiff 
in error. 


Watts & Summers, of Wagoner, for defendant in error. 


3AILEY, J. This action was brought in the district court of Wagoner 
county, by the defendant in error as plaintiff, against plaintiff in error as 
defendant, to recover on a policy of accident insurance, issued by plain- 
tiff in error, to one Charles Nave, and in which policy defendant in error, 
Laura Hymes, was named as beneficiary. The cause was tried to a jury 
resulting in a verdict in favor of defendant in error for the principal 
sum named in the policy, and from judgment rendered thereon plaintiff 
in error appeals. We will refer to the parties hereafter as they stood in 
the trial court. 

The evidence in the case disclosed these facts: The insured, a negro, 
was attending a negro dance at the time he met his death. One Pompey 
Drew, another negro, was also there. During the course of the evening 
Nave and Drew were drinking, and that during the festivities one Spencer 
Luckey was held up at the point of a pistol by Drew and $15 was taken 
from Spencer by Drew. The evidence further discloses that Drew and 
Nave were friends and upon friendly terms and relations. Just after 
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the holdup of Spencer, Nave appeared in the yard near Drew, inquiring: 
“Where is P. D.? He ain’t no bad son of a bitch.” Immediately there- 
after, Drew fired upon Nave, inflicting a mortal wound, from which he 
died a few days later. Other evidence will be noted as may be necessary 
hereafter in the opinion. 

The policy of insurance which is purely one of accident and health, 
contains the provision, that— 

“In the event of death resulting from the following causes, the 
corporation’s liability shall be one month’s indemnity, as provided in 
sections 2 and 5 of this policy: * * * Injury intentionally inflicted 
upon the insured by any other persons.” 

It was stipulated between the parties in the trial court that one 
month’s indemnity, under this policy is $30, and that defendant had 
tendered this amount to plaintiff in full settlement of its liability and 
that such tender was made good at the trial. It is the contention of 
plaintiff in error that under the facts in the case, and the clause of the 
policy above quoted, its liability is limited to the one month’s indemnity 
of $30, and that the court should have so instructed the jury. 

After introducing the policy sued upon, plaintiff introduced the 
proofs of death furnished by lendvent. in which proofs of death there 
was contained affidavits as to how the insured met his death, and in 
whieh affidavits there was contained the following questions and answers: 

“Q. Exactly what was the insured doing at the time? A. There 
was no quarrel between the deceased and guilty party, party who done 
the shooting was sentenced to life imprisonment. 

Q. Precisely how did the accident happen? A. Pompey Drew 
held up Spencer Luckey and took $15. Deceased, not knowing what was 
being done, stepped out the door, and Pompey Drew shot him, without 
any provocation whatever.” 

At the end of plaintiff’s testimony in chief, defendant interposed 
a demurrer to the evidence of plaintiff, which demurrer was overruled 
by the court, and which action of the court, is assigned as error; it 
being the contention of plaintiff in error that these proofs of death estab- 
lished that the deceased was intentionally shot by Pompey Drew, and 
that therefore plaintiff was not entitled to recover other than one month’s 
indemnity. It is true that proofs of death are prima facie evidence 
against plaintiff of the facts therein stated, but we do not think such 
proofs as here offered necessarily show an intention upon the part of 
Drew to shoot Nave, and, besides, counsel has failed to note that as a 
part of the plaintiff’s evidence in chief, it was testified that at the 
instant of the shooting that Nave said, “O Lord!” and Drew said: “Did 
I shoot you, Charley? I did not know that was you I shot.” 

[1] The proof, of loss, though prima facie true against the insured, 
are not conclusive nor irrefutable. Reserve Life Ins. Co. v. Isom, 173 
Pac. 841; Hill v. A®tna Ins. Co., 150 N. C. 1, 63 S. E. 124. 

[2] Under numerous decisions of this court, when a demurrer to 
the evidence is interposed, the court cannot weigh conflicting evidence, 
but must treat that as withdrawn which is most favorable to the de- 
murrant, and all the facts which the evidence in the slightest degree 
tends to prove, and all reasonable inferences or conclusions which may 
be logically and reasonably drawn from the evidence, are admitted. 
Rawlings v. Ufer, 161 Pac. 183; Bean v. Rumrill, 172 Pac. 453. We do 
not think the court committed any error in overruling defendant’s 
demurrer to the evidence. 

{3, 4] It is next assigned as error that the court erred in giving 
the following instruction: 

“The jury are further instructed that the intent on the part of the 
said Pompey Drew, with which he inflicted the injuries upon the said 
Charles Nave from which said injuries the said Charles Nave died, is 
to be gathered from all the facts and circumstances proved in the case 
and the facts and circumstances surrounding the killing at the time. 





304 Insurance Law Journal, Vol. 55. — [ Mar., 1920. 


And in this case if you should believe that the said Pompey Drew shot 
at the said Charles Nave believing at the time that the said Charles 
Nave was some other person, and that the said Pompey Drew would 
not have shot and killed the said Charles Nave had he known that the 
person at whom he was shooting was Charles Nave, then in that event 
you are instructed that the injuries inflicted upon the said Charles Nave 
would not be intentional within the meaning of the policy, and in the 
event of such finding your verdict should be for the plaintiff.” 

The instruction presents for the consideration of the court the real 
proposition in this case, viz., whether a recovery is to be permitted under 
the terms and conditions of the policy as above quoted even under a 
finding that, at the time Drew shot and killed Nave, he believed Nave 
to be some person other than Nave. It has been noted that at the 
time of the shooting Drew and Nave were upon friendly terms and 
relations; no difficulty had occurred between them. A few moments 
prior to the shooting, however, Drew had been involved in a difficulty 
with one Luckey. Numerous parties appear to have attended the dance. 
Some of these, including Drew, were outside of the house, and in the 
darkness of the night, a few moments after the difficulty between Drew 
and Luckey, in Luckey’s absence, Nave appeared. The shooting imme- 
diately occurred, followed by the exclamation, “O Lord!” with Drew 
stating: “Did I shoot you, Charley? I did not know that was you I 
shot.” Under such state of the record, the question of intent was a 
question of fact for the jury, unless it is to be held that, under the 
provisions of the policy quoted, such intention is not to be governed 
or ene or liability be effected by reason of the identity of the person 
injured. 

It is apparent that the trial court submitted the case to the jury upon 
the theory that if, at the time Drew shot and killed Nave, he shot under 
the mistaken apprehension that Nave was some one else, and that he 
would not have shot Nave had he known who he was, such facts did 
not bring the injury within the terms of the exception clause quoted. 
It may be noted here that the burden of proof was upon. the defendant, 
after proof of death by accidental means, to prove the injury within the 
terms of the exceptions noted. Union Accident Co. v. Willis, 44 Okl. 578. 
145 Pac. 812, L. R. A. 1915D, 358. And it may also be observed that 
the injury is accidental within the meaning of an insurance policy, insur- 
ing against external, violent, and accidental means, although it is inflicted 
intentionally and maliciously, if unprovoked, unforeseen, and uninten- 
tional on the part of the insured Union Accident Co. v. Willis. supra; 
Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845; Neivsome 
v. Travelers’ Ins. Co., 143 Ga. 785, 85 S. E. 1035; Travelers’ Protective 
Ass’n of America v. Fawcett, 56 Ind. App. 111, 104 N. E. 991. It has 
become settled law that where a stipulation or exception in a policy of 
insurance is capable of two meanings, or is ambiguous or uncertain, that 
meaning and interpretation is to be adopted which is the most favorable 
to the assured. Shawnee Life Ins. Co. v. Watkins, 53 Okl. 188, 156 Pac. 
181; Friend v. Southern Ins. Co., 58 Okl. 448, 160 Pac. 457, L. R. A. 
1917B, 208. 

The finding of the jury, under the instruction above quoted, was 
necessarily a finding that at the time Drew shot and killed Nave it was 
not within his knowledge that he was shooting at Nave. In a leading 
case (Utter v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812, 8 Am. 
St. Rep. 913) wherein there was under consideration a policy of insur- 
ance containing an exception as follows: 

“And was not the result of design, either on the part of the deceased 
or of any other person.” 

—it is said: 

“It seems to me that the design intended by the terms of this policy 
must be the design that intended the actual result accomplished, and 
not the design of the act itself, which act resulted in the killing of one 
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contrary to the design of the act. If, when Berry fired this shot, he 
did not know the man he fired at was Utter, and did not intend to kill 
Utter, it cannot be said that Utter lost his life by the design of Berry.” 

In Union Accident Co. v. Willis, 44 Okl. 578, 145 Pac. 812, L. R. A. 
1915D, 358, while considering a state of facts not similar to the facts in 
the instant case, the principles announced in Utter v. Travelers’ Ins. Co., 
supra, was quoted with apparent approval and likewise in Orr v. Trav- 
elers’ Insurance Co., 120 Ala. 647, 24 South. 999, the rule as announced 
in Utter v. Travelers’ Ins. Co., supra, was approved. See, also, Hutch- 
craft’s Ex’r v. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. 
Rep. 484. In Travelers’ Ins. Co. v. Fawcett, supra, the Supreme Court 
of Indiana, in discussing an exception clause reading, “ ‘Intentional in- 
juries’ inflicted on the assured by some other person,” held that such 
words “within the meaning of this contract, refers to injuries which the 
other person actually directed against the insured and intended to inflict 
upon him.” It may be noted the provision considered in Utter v. Trav- 
elers’ Ins. Co. was: 

“That the said death or personal injury * * * was not the result 
of design, either on the part of the deceased or of any other person.” 

And our attention has been called to Continental Casualty Co. v. 
Cunningham, 188 Ala. 159, 66 South. 41, L. R. A. 1915A, 538, and Strother 
v. Business Men’s Association of America, 193 Mo. App. 718, 188 S. W. 
314, wherein it is held that the language of the policy considered in the 
Utter Case, to wit, “the result of design,” is of narrower import than 
“injuries intentionally inflicted,” as contained in the policy under con- 
sideration. But in Newsome v. Travelers’ Ins. Co., 143 Ga. 785, 85 S. E. 
1035, in considering a policy of insurance wherein there was excepted 
from operation of the policy “injuries intentionally inflicted upon the 
insured by any other person,” the court considering the case of Utter v. 
Travelers’ Ins. Co., supra, and the provision of the policy under consid- 
eration in that case, held that “The use of the word ‘design,’ as thus 
employed, does not render the exception contained in that policy substan- 
tially different from that involved in the” case under consideration then 
before that court, and on a careful consideration of the terms as gen- 
erally defined, and considering the sense and meaning usually given to 
them, we think the exception clause, “injury intentionally inflicted upon 
insured,” may, under the rule of construction herein adopted, be fairly 
held and construed to refer to an injury which was intentionally aimed 
directly and individually at the insured and not intended for some other 
person. 

In Newsome v. Travelers’ Ins. Co., supra, the court said: 

——— 

“A provision contained in an accident insurance policy, * * * 
which excepts from operation of the policy injuries ‘intentionally inflicted 
upon the insured by any other person, * * * contemplated injuries 
intended against the insured, and not injuries intended against another. 
\ccordingly such exception will not relieve the insurer from liability for 
an injury to the insured inflicted by another person, where other person, 
intending to injure some one cther than the insured, mistook the insured 
for the person intended to be injured and intentioanlly inflicted upon 
him a bodily injury, while he was unaware of the intent to injure him, and 
had done nothing to bring about the injury.” 

Under the evidence in this case, there being nothing to warrant the 
conclusion that the deceased, Nave, was aware of any intent to injure 
him or that he had done anything to bring about such injury, the evidence 
further justifying the conclusion on the part of the jury that at the time 
insured was shot and killed the assailant did not believe that he was 
assaulting the insured, or had intended to assault insured, the court did 
not err in giving the instruction quoted. 

In view of the conclusion we have reached, it is not necessary to con- 
sider other assignments of error, and, for the reasons herein given, the 
judgment of the trial court is affirmed. 
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COURT OF CIVIL APPEALS OF TEXAS. 


Ext PAso 


MASSACHUSETS BONDING CO. 
Uv. 
FLORENCE. (No. 2022.)* 


2. INSURANCE—CONSIDERATION FOR RELEASE OF DESIG- 
NATED CAUSES OF DISABILITY IN HEALTH POLICY. 
Where insurer under a health policy waived its legal right to cancel 

the policy, upon the execution by insured of a release covering disability 

caused by hernia, which release became a part of the insurance contract, 
such waiver constituted a sufficient consideration for the release. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


3. INSURANCE—ESTOPPEL TO CANCEL HEALTH INSURANCE 

POLICY. 

Where insured accepted a health policy, reserving to insurer the 
right to cancel the policy at any time on notice and return of unearned 
premiums, that insurer had knowledge that insured was ruptured prior to 
the execution of the policy did not constitute an estoppel on insurer to 
cancel the policy on that ground. 


(For other cases, see Insurance, Dec. Dig. § 247.) 


5. INSURANCE—HEALTH INSURANCE; DISABILITY DUE TO 

AGGRAVATION OF HERNIA. 

A health insurance policy, covering disability resulting from illness, 
embraces disability of an insured who, while suffering from a hernia, 
accidentally stepped into a hole in the street, displacing the truss, and 
— the hernia to come down, whereby he was incapacitated for two 
months 


(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from El Paso County Court at Law; W. P. Brady, Judge. 

Action by Elbert H. Florence against the Massachusetts Bonding 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


John L. Dyer and C. H. Kirkland, both of El Paso, for appellant. 
D. W. Burkhalter and S. J. Dodson, both of El Paso, for appellee. 


Findings of Fact. 


Hicecins, J. On March 12, 1918, appellee, Florence, applied to ap- 
pellant for a “health policy,” and the ‘application signed by him contained 
a representation that he did not then have and had never had hernia. 
Upon his application appellant issued its policy, dated May 21, 1918, 
insuring Florence against “disability resulting from illness which is con- 
tracted and begins during the life of this policy, * * *” and provid- 
ing for a monthly illness indemnity of $70. This policy contained a pro- 
vision which reads: 


“The company may cancel this policy at any time by written notice 
delivered to the insured or mailed to his last address as shown by the 
records of the company, together with cash or the company’s check for 


*Decision rendered Nov. 13, 1919. 216 S. W. 471. 
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the unearned portion of the premiums actually paid by the insured, and 
— cancellation shall be without prejudice to any claim originating prior 
thereto.’ 

Some time prior to the dates mentioned Florence had received from 
appellant an “accident policy.” In appellee’s application for the accident 
policy it was shown that he had a rupture and wore a suspensory. This 
last-mentioned policy had a rider attached releasing appellant from any 
liability for disability due wholly or in part to hernia or rupture. As a 
matter of fact appellee did have hernia, and on August 27, 1918, during 
the life of both policies, he accidentally stepped into a hole in the street, 
thereby displacing the truss which he wore, and his hernia came down. 
As a result thereof he became disabled for a period of two months. 
Appellant having refused to pay any indemnity for the period of his 
disability, appellee brought this suit, declaring upon both policies. 

In bar of liability upon the accident policy, appellant set up the 
release attached as a rider to the same and above described. In bar 
of liability upon the health policy appellant alleged that after the execu- 
tion of the same the falsity of the representation in the application upon 
which it was based as to hernia came to its notice, and it thereupon 
advised appellee that it would cancel the policy, unless he would waive 
his right to recover thereunder for any illness that he might suffer from 
hernia or rupture. and on July 20, 1918, appellee executed and delivered 
a release from all further liability for any disability or loss due wholly 
or in part to hernia or rupture, and such release became a part of the 
contract. 

By supplemental petition appellee denied under oath the execution of 
the release dated July 20, 1918; also pleaded in avoidance thereof that 
it was without consideration; also that appellant was estopped to defend 
on the ground that his illness and disability was the result of hernia 
for the reason that at the time the health policy was issued appellant 
had full knowledge that he was suffering from hernia. A peremptory 
instruction was given the jury to find in favor of appellee in the sum 
of $140. Verdict was so returned and judgment rendered. 


Opinion. 

In view of the rider attached to the accident policy, appellee mani- 
festly cannot recover upon that contract, and he does not so contend. 
His right, if any, depends upon the health policy, and if he in fact gave 
the release dated July 20, 1918, and the same is supported by a valuable 
consideration, he cannot recover upon that contract. Appellant’s first 
and third assignments will be considered together. 

{1] Under the first assignment it is complained that the court erred 
in withdrawing from the jury the issue of whether or not the release 
of July 20th was executed by appellee. Appellee upon the stand denied 
the genuineness of his signature thereto, but there was ample evidence 
offered by appellant that it was genuine, and an issue of fact in this 
respect was raised. It appears that by inadvertence the release was not 
formally offered in evidence by appellant, but immediately upon the close 
of the evidence this fact came to the notice of appellant’s counsel, and 
he requested that he be then permitted to formally introduce the same. 
This the court declined to do, and its action in this respect is the basis 
of the third assignment. 

In so doing the court erred. In justice to the trial court it should 
be said that his action was not abritrary but was based upon the view 
that if, in fact, the release was executed by appellee, it constituted no 
defense. The release which is copied in the bill of exception recites that 
in consideration of appellant continuing the health policy in force ap- 
pellee released appellant from all future liability on account of any disabil- 
ity or loss due wholly or in part to hernia or rupture. We are not advised 
by the record of the basis of the trial court’s opinion that the release, 
if before the jury, would have constituted no defense; but, looking 
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to the pleas set up in appellee’s supplemental petition, we tind he pleaded 
non est factum, want of consideration, and estoppel. As to non est 
factum, the evidence raised an issue of fact; as to the want of considera- 
tion, the health policy contained a clause reserving to appellant the 
absolute right to cancel the same at any time upon notice and return 
of unearned premium. Appellant’s general agent, Lay, testified that the 
release was signed and delivered to him by Mr. Florence, and further: 

“IT absolutely would not have permitted this health policy to have 
remained in force, without Mr. Florence’s signature having been given 
to this release.” 


[2] This testimony shows that the consideration for the release 
was the waiver by appellant of its legal right to cancel the policy, and 
is a sufficient consideration. 1 Parsons on Cont. 444; Hanna v. Moody, 
31 Tex. Civ. App. 88, 71 S. W. 326; Benson v. Phipps, 87 Tex. 578, 29 
S. W. 1061, 47 Am. St. Rep. 128. 

[3] There is no merit in the plea of estoppel. Appellee accepted 
a contract reserving to appellant the clear right, at any time, to cancel 
the policy upon notice and return of unearned premium, and there is 
not in the contract, nor the circumstances surrounding its execution, any- 
thing which would estop appellant from exercising its right of cancella 
tion simply because it may have had previous notice that appellee was 
suffering from hernia. The right of cancellation was entirely independent 
of any matter of notice or knowledge of hernia. 

[4] For the reasons indicated, the third assignment is sustained. As 
a general rule the question of reopening the evidence after the parties 
have rested lies in the discretion of the court; but it appears here that 
the court based its ruling upon the erroneous view that the release, if 
executed, constituted no defense. There is thus no question involved 
as to the exercise of a discretion vested in the lower court; but, if it 
were, we would not, upon the record here presented, hesitate in holding 
that there had been an erroneous exercise of discretion in refusing to 
reopen the evidence and permit appellant to formally introduce the release. 
An inspection of the statement of facts and bill of exception discloses 
that under the circumstances the trial court in the exercise of its discre- 
tion would not have been warranted in refusing appellant’s request. 
Appellee does not contend that the court properly exercised a discretion 
vested in it, and we deem it unnecessary to state the condition of the 
record in respect to this question. 

[5] There is no merit in appellant’s contention under its second 
assignment to the effect that appellee’s disability was not from illness 
within the scope of the health policy. Illness embraces a bodily indis- 
position such as appellee sustained from stepping in the hole, and appellant 
is liable for the monthly indemnity which it contracted to pay, unless 
a recovery is precluded by the release of July 20, 1918. As to this release 
the issue raised by the plea of non est factum should be submitted to 
the jury. 

Reversed and remanded. 
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COURT OF CIVIL APPEALS OF TEXAS. 


San ANTONIO. 


HARTWIG 
v. 


SOUTHERN SURETY CO. (No. 6260.)* 


1. INSURANCE—RECOVERY UNDER ACCIDENT INSURANCE 

FOR DEATH OF ONE TRAVELING AS PASSENGER. 

Where accident policy provided for specific indemnity for loss of 
life “only when * * * sustained in the manner specified in section D, 
clause I,” which specified accidents while insured was traveling as a 
passenger, beneficiary could not recover thereon for death of insured, 
which occurred in a manner not specified in such clause, but in a manner 
specified in another clause of section ‘D, even though there was no pro- 
vision in policy for indemnity for death resulting from accidents sustained 
in manner specified in such other clause, where there was another section 
in policy referring to all clauses of section D. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


2. INSURANCE—THAT POLICY WAS UNFAVORABLE TO IN- 
SURED IMMATERIAL. 


That a policy is a poor one for the insured cannot alter or affect 
its provisions. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Error from District Court, Bexar County; S. G. Tayloe, Judge. 
_ Suit by Bertha Hartwig against the Southern Surety Company. From 
a judgment giving her insufficient relief, plaintiff brings error. Affirmed. 


Don A. Bliss, Benj. A. Greathouse, and T. T. Vanderhoeven, all of 
San Antonio, for plaintiff in error. 


W. S. Peyton, of San Antonio, for defendant in error. 


Moursunp, J. Bertha Hartwig sued Southern Surety Company for 
$7,500, besides interest, penalty, and attorney’s fees, on an insurance policy 
insuring her husband, Rudolph Hartwig, against accidents and illness. 
The company denied all liability, except for $200, which it tendered into 
court. The case was tried on an agreed statement of facts, and resulted 
in a judgment for Mrs. Hartwig for $200. 

‘The only question necessary to be decided is whether the policy pro- 
vided for the payment of $7,500 in case Hartwig died from the result of 
an accident such as caused his death. The portions of the policy neces- 
sary to be considered are as follows: 

“In consideration of the statements in the application, a copy of which 
is indorsed hereon and made part hereof, and of fifteen dollars ($15.00) 
premium, hereby insures Rudolph Hartwig, herein called the insured, the 
person described in the copy of the application, subject to all the pro- 
visions and limitations hereinafter contained, for the term of one year 
from noon, standard time, of the day and at the place this policy is dated, 
against the effects of bodily injuries caused directly, solely, and inde- 
pendently of all other causes by external, violent, and accidental means, 
which bodily injuries or their effect shall not be caused wholly or in 


*Decision rendered Oct. 29, 1919. Rehearing denied Nov. 26, 1919. 216 
S. W. Rep. 453. 





310 Insurance Law Journal, Vol. 55. —[Mar., 1920. 


part, directly or indirectly, by any disease, defect, or infirmity, and 
which shall from the date of the accident result in continuous disability, 
and also against the effects of sickness, as follows: 


Accident Indemnities. 
“The company will pay: 
“Section A. 

“For loss of— 
Life, the principal sum of at 
Both hands, by complete severance at or above the wrist 5 
Both feet, by complete severance at or above the ankles 
One hand and one foot, by complete severance as defined above.. 7, 500.00 
Entire sight of both eyes if irrecoverably lost 
Either hand, by complete severance at or above the wrist 
Either foot, by complete severance at or above the ankle 
Entire sight of one eye, if irrecoverably lost 
—resulting within thirty days from date of accident solely hom oath 
injuries which shall have caused continuous total disability from date 
of accident to date of loss, but only when such injuries are sustained 
in the manner specified in section D, clause I. 


“Section B. 


“For loss of.time, fifty dollars ($50.00) per week. 

“The company will pay indemnity at the rate of fifty dollars ($50.00) 
per week, not exceeding fifteen consecutive weeks, if such injuries shall 
from date of accident continuously and wholly prevent the insured from 
attending to any and every kind of business, but only when such injuries 
are sustained while traveling as a passenger in a place regularly provided 
for passengers, within any common carrier’s public passenger conveyance 
(animals, aerial machines, or conveyances excepted), and only when such 
injuries shall be caused by the wrecking of such conveyance. 


“Section C. 

“For loss of time, twenty-five dollars ($25.00) per week. 

“The company will pay indemnity at the rate of twenty-five dollars 
($25.00) per week, not exceeding fifteen consecutive weeks, if such injur- 
ies shall from date of accident continuously and wholly prevent the insured 
irom attending to any and every kind of business, but only when such 
injuries are sustained in any manner specified in section D. 


“Section D. 


“I. While traveling as a passenger in a place regularly provided for 
passengers, within any common carrier’s public poner conveyance (ani- 
mals, aerial machines, or conveyances excepted), * 

“II, While riding within a conveyance pein ie deth power, pro- 
vided that the insured shall not then be a hired driver thereof, nor be 
riding or driving in or upon any conveyance containing any merchandise 
or used for any business purpose or any work whatsoever (but this excep- 
tion shall not apply to any physician or surgeon then employed in the 
practice of his profession, or any commercial traveler or buyer selling 
or buying goods from sample for future delivery only), and only in case 
of an accident which shall materially injure the conveyance; or * * * 


“Section E. 

“The company will pay for loss of life of the insured which results 
within thirty days from date of accident, solely from such injuries caused 
by any accident in or out of business, if not otherwise covered by this 
policy, and which shall have caused continuous total disability from date 
of accident to date of loss, the sum of two hundred dollars ($200.00).” 

The only provision in the policy in which the company binds itself to 
pay $7,500 for loss of life is contained in section A, and in the latter 
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part of the section liability is limited expressly to cases in which the 
injuries are sustained in the manner specified in section D, clause I. 
Hartwig did not lose his life in the manner stated in section D, clause 
I, but in the manner stated in section D, clause II. 


Section B provides for an indemnity at the rate of $50 per week 
for loss of time for injuries sustained in the manner pointed out in 
clause I of section D. Instead of referring to clause I of section D, the 
language thereof is copied in section B, perhaps to render inconspicuous 
the limitation to the effect that the section will only apply “when such 
injuries shall be caused by the wrecking of the conveyance.” Section 
C provides for indemnity at the rate of $25 per week for loss of time, if 
the injuries are sustained in any manner specified in section D. So far the 
policy appears to be plain in its terms, although the terms are perhaps 
subject to the criticism that as drawn the unwary might easily overlook 
the fact that section A is limited in its operation to clause I of section D, 
instead of all of section D. 

{1, 2] Section E provides for the payment of $200 for loss of life. 
\t first glance this provision appears to provide only for the payment of 
$200, if the accident causing death was one not otherwise covered by the 
policy; but it is possible that the words. “if not otherwise covered by 
this policy,” were intended to relate back to the words for “loss of 
life.” Plaintiff in error contends that the first construction is the proper 
one, and that therefore the policy fails to provide for payment of any 
sum whatever for. death resulting in the manner described in clauses {f 
to XIV, inclusive, of section D. We fail to see how this fact, if it be 
a fact, can aid plaintiff in error. The fact that a policy is a poor one 
for the insured cannot alter or affect its provisions. There is no ambig- 
uity in section A which is the only one that provides for the payment 
of $7,500. It plainly provides that the sum is payable only in the event 
death resulted from such an accident as it covered by clause I of section 
D. It may be admitted that section E is ambiguous with reference to 
the description of accidents resulting in death, which will entitle the 
beneficiary to $200, but only $200 is involved in the construction thereof, 
and not $7,500. Again, it may be admitted that no provision has been 
made for payment of any sum in case death resulted in any one of the 
ways described in clauses II to XTV of section D, but that fact would 
not bring about.any ambiguity with respect to the provision for paying 
$7,500 only in case death resulted in the manner specified in clause I of 
section D. 

The suggestion that, unless section A refers to all of section D, and 
not merely clause I, the other clauses of section D are surplusage, is 
without merit, for section C refers to all of section D, and thus accounts 
for the inclusion in the policy of clauses IT to XIV of that section. 

There is no contention that there is any doubt or uncertainty con- 
cerning what is meant by section D, clause I, and there can be no doubt 
that there is no provision of the policy to the effect that $7,500 will be 
paid if death results in the manner described in clause II. 

While we concede the correctness of the rules of law relied upon 
hy plaintiff in error with reference to the construction of insurance poli- 
cies, we find no occasion for applving the same in this case, for the 
eens of the policy, in so far as it relates to the payment of $7,500, is 
plain. 


Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


WARREN 
v. 


GLOBE INDEMNITY CO. OF NEW YORK.* 


INSURANCE—INSURED’S OCCUPATION PROPERLY CLASSI- 

FIED AS “OFFICE DUTIES AND TRAVELING.” 

High-salaried employe of electric gear shift manufacturing company, 
whose occupation, consisting of both office work and traveling, was that 
of interesting automobile manufacturers in the electric gear shift, and 
procuring contracts for equipment of automobiles therewith, and who, in 
visiting manufacturers, used automobile, given him for his personal use, 
to show how automobile was equipped with such gear shift, was not an 
“automobile dealer demonstrating” or a “salesman traveling, selling, 
operating, exhibiting, or setting up machinery or implements or automo- 
biles,” within classification set out in manual of rates of accident insur- 
ance company, but was properly placed in the classification of “office 
duties and traveling,” where such classification more accurately described 
occupation than any other in manual. 

(For other cases, see Insurance, Dec. Dig. § 296.) 


Appeal from Circuit Court, Milwaukee County; Oscar M. Iritz, Judge. 

Action by Mary Louise Warren against the Globe Indemnity Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Insurance. This action was commenced by the plaintiff to recover 
on a policy of accident insurance issued by the defendant company on 
October 15, 1915, for the amount of $15,000, to plaintiff’s husband, now 
deceased. Upon the policy was indorsed a provision by the terms of 
which, if the insured met his death on a private conveyance, the amount 
was to be increased to $30,000. The annual premium for the policy was 
$120, and the premium for the private conveyance indorsement was an 
additional $20. The policy was extended on October 2, 1916, for an addi- 
tional year, and on November 16, 1916, the insured was accidentally killed 
by the overturning of his automobile, which he was driving from Detroit, 
Mich., to Chicago, in the course of his duties. All of the transactions 
in connection with the writing of the contract of insurance and the 
renewal thereof took place in the city of Chicago, Ill., and it is conceded 
that the contract of insurance was an Illinois contract. At the time the 
policy was written the insured was in the advertising business as an 
employe of the J. Walter Thompson Company, in the capacity of adver- 
tising solicitor, and was rated “Office and Traveling,” and the premium 
referred to was based on class 1 in the classification manual. 

On or about June 28, 1916, the insured changed his occupation and 
commenced work for the Cutler-Hammer Manufacturing Company. He 
stated the facts in relation to his change of occupation to the agents of 
the defendant companv. and a change of occupation rider prepared by 
them was signed by him and attached to and became a part of the 
policy. Tt is the claim of the defendant company that the insured ‘did 
not correctly state his occupation at the time in question; that the insured 
was a demonstrator of automobiles, both at the time of the change of 
occunation writing, and at the time of his death. 

The policy was written and the premium rated upon the preferred 
rating of class 1 of “Office Duties and Traveling,” the premium on 
which was $120. The policy contained a provision, commonly called a 


*Decision rendered Feb. 10, 1920. 176 N. W. Rep. 73. 
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“prorate clause,” to the effect that, if the insured was injured “while en- 
gaged in an occupation classed as more hazardous than that stated herein, 

* ¥* liability hereunder shall be limited to such sum as the premium 
paid would have purchased for the increased hazard according to the 
company’s table of rates. * * *.” It was the claim of the defendant 
that the insured met his death while engaged in the occupation of demon- 
strating an automobile, and that he should therefore have been rated 
in class 3, in which class the rate was $1060. 

At the close of the trial both parties moved for a directed verdict, the 
jury was discharged, and all controversies of both law and fact were 
determined by the court. The trial court found for the plaintiff, and 
directed judgment against the defendant for $30,000, with interest and 
costs, from which judgment the defendant appeals. 


Lines, Spooner & Quarles, of Milwaukee, for appellant. 
Jottum, Bottum, Hudnall & Lecher of Milwaukee, for respondent. 


ROSENBERRY, |. (after stating the facts as above). It is the conten- 
tion of the defendant upon this appeal, first, that the insured was a 
demonstrator at the time of the making of the change of occupation 
rider, and also continuously up to and at the time of his death; second, 
the statement of occupation of the insured was a warranty, and under 
the law of Illinois a breach of it voids the contract; third, the insured 
failed to properly state and fully disclose his occupation to the insurance 
company; fourth, where a policy is obtained through the insufficient dis- 
closure of his occupation on the part of the insured, the insurance com- 
pany is not estopped from questioning its validity; fifth, the insured 
should have been classified as a class 3 risk, either as (a) “automobile 
dealer demonstrating,” or (b) “salesman traveling, selling, operating, ex- 
hibiting, or setting up machinery or implements or automobiles”; sixth, 
the double liability rider should be eliminated, and no recovery based 
thereon should be allowed, because it could not have been written cover- 
ing the class 3 risk, if the insured had made a proper disclosure; seventh, 
that the occupation in which the insured was engaged was more hazardous 
than his class 1 rating, and the principal sum of the policy should be 
pro-rated accordingly; and some other minor questions. 

The main controversy in this case turns upon whether or not the 
insured made a full and fair disclosure to the agents of the defendant 
company on June 28, 1916, at the time the change of occupation rider 
was prepared and signed. It is claimed by the defendant that the in- 
sured fraudulently concealed and misrepresented the facts material to 
the risk, regarding his occupation and duties as an employe of the Cutler- 
Hammer Manufacturing Company. Upon this the trial court found: 

“(8) That subsequent to entering into said employment, and on the 
28th day of June, 1916, the said Charles Walter Warren, at the office 
which the defendant maintained in the city of Chicago, conferred with 
W. F. Lockwood, who was an agent and representative of the defendant 
and employed at its said office, and said H. V. Burrows; that on said 
occasion said Charles Walter Warren stated to said W. F. Lockwood 
and H. V. Burrows that he was employed as assistant to the president 
of the Cutler-Hammer Manufacturing Company, and that he was en- 
gaged in selling or exploiting a new electric gear shift manufactured by 
his employer; that he was in the office when in Milwaukee, and the rest 
of the time he was traveling; that he was trying to interest the large auto- 
mobile manufacturers in the device, to get contracts with them to equip 
their car; that he was given a car by his employer for his own personal 
use, which was equipped with the device, and that he used the car in 
driving around to visit automobile manufacturers: that, if their engineers 
desired, they could take the car apart and do whatever they wanted 
to do with it; that said W. F. Lockwood then stated that he would 
prepare an indorsement reading ‘Office Duties and Traveling,’ and that 
thereupon said Charles Walter Warren said, ‘Well, I will have to leave 
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it to your judgment; you are insurance men; I do not know anything 
about insurance matters, * * * and whatever you say I ought to sign, 
after explaining my business, I will sign’; that at said time and place 
A. F. Lockwood, in the presence of said H. V. Burrows, and with his 
knowledge and approval prepared an indorsement in which Charles Walter 
Warren’s employment is stated ‘Assistant to President, Cutler-Hammer 
Mfg. Co., Office Duties and Traveling’; and that said indorsement was 
then signed by said Charles Walter Warren and attached to his policy 
of insurance.” 

A careful review of the evidence convinces us that the finding 
is in accordance with the great preponderance of the evidence. There 
is no classification set out in the manual of rates and classifications 
which accurately describe the work in which the insured was en- 
gaged. He certainly was not a dealer in automobiles. Neither was 
he a “salesman, traveling, selling or operating, exhibiting or setting 
up machinery, or implements, or automobiles,” in the sense in which 
those terms are generally and ordinarily used. The classification in which 
he was placed by the defendant’s agents more nearly and more accurately 
describes the deceased’s occupation than any other classification appearing 
in the manual of rates and classification. An electric gear shift is not 
an automobile, and the insured was something more than a mere sales- 
man. While, of course, a part of his duties was to make contracts for 
the manufacture and sale of the electric gear shift, he was also to intro- 
duce it to manufacturers, engineers, and others having to do with the 
manufacture of automobiles. He was not a mechanic, and at times 
at least had with him a man who understood the construction and 
mechanism of the device which he was introducing. He was paid a 
salary of $12,000 per year. While some salesmen receive very large 
salaries, the amount paid him is somewhat indicative of the nature and 
importance of his work. The use of the device upon different makes of 
automobiles must necessarily have involved many mechanical and manu- 
facturing problems. The electric gear shift was not a machine, an imple- 
ment, or an automobile. It was a device which might in the course of 
manufacture be installed in and made a part of an automobile. The in- 
sured fully and fairly stated the nature of his duties as an employe of 
the Cutler-Hammer Manufacturing Company, and upon such state- 
ment the agents of the defendant company correctly placed him in the 
classification “Office Duties and Traveling.” 


The conclusion we have reached disposes of the other questions raised 
by the appellant. If he correctly stated his occupation and was correctly 
classified, there was no breach of the warranty, nor is there any basis for 
the claim that the prorate clause should be applied in this case, and 
the double liability rider was properly attached. 


While the trial court concluded as a matter of law from the facts 
found that the defendant was estopped from insisting that the classifi- 
cation made by its agents was not binding upon it, and that the defendant 
was likewise estopped from insisting that at the time of his death the 
insured was engaged in an occupation more hazardous than that stafed 
in the indorsement, we do not reach and do not determine the question 
of whether or not if the insured was classified by the agents of the 
defendant in a less hazardous occupation than that in which he was in fact 
engaged, the company would be estopped from claiming that the prorate 
clause, so called, should apply. We think, upon all the evidence, he cor- 
rectly stated his occupation and was correctly classified. 

Judgment affirmed. 


Winslow, C. J., and Kerwin, J., took no part. 





A.&H.]_ Kilgo v. Contimental Casualty Company. 


KILGO v. CONTINENTAL CASUALTY CO. (No. 165.)* 
(Supreme Court of Arkansas.) 


2. INSURANCE — RELEASE NOT VOID THOUGH PROCURED 

BY FRAUD. 

A release procured by an accident insurer from the injured holder 
of a policy was not void, even though obtained by fraud practiced in its 
procurement, being voidabie at the instance of the policy holder, but 
binding unti! avoided. 


(For other. cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE--EFFECT OF RELEASE PROCURED BY FRAUD 

UNTIL RESCINDED. 

The injured holder of an accident policy from whom the insurer 
procured a release by fraud was not required to return the consideration 
paid for its execution as a condition to avoiding it, but until it was re- 
scinded by returning the consideration or by bringing suit it was bind- 
ing upon him. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


McCulloch, C. J.. and Humphreys, J., dissenting. 


Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. © 
Action by Wm. M. Kiigo against the Continental Casualty Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Emerson, Donham & Shepherd, of Little Rock, for appellant. 
Manton Maverick, of Chicago, Ill., and Cockrill & Armistead. of 
Little Rock, for appellee. 


* Decision rendered, October 27, 1919. 215 S. W. Rep. 689. 


DRINAN v. CLOVER LEAF CASUALTY CO. (No. 95.)* 
(Supreme Court of Michigan.) 


INSURANCE—TIME OF DEATH AS AFFECTING LIABILITY 
UNDER ACCIDENT POLICY. 


An accident policy, covering loss of life, members, or eyes, defining 
in a parenthesis what was to constitute loss of members or eyes, “pro- 
vided such loss shall result within 30 days from date of accident,” held 
not to cover death of insured occurring more than two months after an 
accident; the proviso appiying not to the parenthetical expression im- 
mediately preceding, but to the provision, preceding the parenthetical 
clause, for indemnity for loss of life, members, or eyes. 


(For other cases, see Insurance, Dec. Dig. § 467.) 


Case-made from Circuit Court, Muskegon County. 


*Decision rendered, Dec. 22, 1919. 175 N. W. Rep.. 176. 
Vol. LV—21. 
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Action by Sarah E. Drinan against the Clover Leaf Casualty Com- 
pany. Judgment for defendant. Case-made and judgment affirmed. 


Argued before Bird, C. J., and Moore, Steere, Brooke, Fellows, 
Stone, Kuhn, and Sharpe, JJ. 


James E. Sullivan, of Detroit, for plaintiff. 
Cross, Foote & Sessions, of Muskegon (H. P. Samuell, of counsel), 
for defendant. 


me 


POWERS vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 21519.)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—FALSE STATEMENTS BY INSURED IN AP- 
PLICATION QUESTION FOR JURY. 


In an action to recover on a health and accident policy, whether the 
insured made statements in his application which were false was, under 
the evidence, a question for the jury. 


(For other cases, see Insurance, Dec, Dig. § 668[6].) 


2. INSURANCE—QUESTION OF NOTICE OF ACCIDENT FOR 

JURY. 

Under an insurance policy, which provides that written notice of in- 
jury must be given within 20 days after the date of the accident, but 
failure to give such notice within that time shall not invalidate the claim, 
if it was given as soon as reasonably possible, the mailing of a letter pro- 
perly addressed to the general agent of the company, with postage paid, 
was sufficient to make a question of notice for the jury. 


(For other cases, sss Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE—SUFFICIENCY OF NOTICE OF LOSS. 

Notice of loss, in the form of a verified statement made in duplicate, 
one copy being properly mailed to the compariy at its office in New York, 
and the other to its authorized agent in St. Paul, so that the agent might 
receive the same in the ordinary course of mail within the time limited 
for giving such notice, is sufficient. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


4. INSURANCE—SUFFICIENCY OF EVIDENCE TO SHOV 
DEATH FROM ACCIDENT. - 
The evidence considered, and held sufficient to sustain a finding that 

the death of the insured was the result of an accident. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Stearns County; John A. Roeser, Judge. 
Action by Lucy E. Powers against the Fidelity & Casualty Company 
of New York. Verdict for plaintiff. From an order denying its alterna- 
tive motion for judgment or a new trial, defendant appeals. Affirmed. 


A. G. Briggs and Charles H. Weyl, both of St. Paul, for appellant. 
Donohue & Quigley, of St. Cloud, and W. J. Stephens, of Melrose, 
tor respondent. 


*Decision rendered, Dec. 12, 1919. 175 N. W. Rep. ill. Syllabus by 
the Court. 





A. & H.] Sheafor v. Standard Acc. Ins. Co. 317 


SHEAFOR v. STANDARD ACC. IN. CO. OF DETROIT, MICH* 


(Supreme Court of Wisconsin.) 


1. INSURANCE—NOTICE OF INJURY WITHIN ACCIDENT 

POLICY TIMELY. 

Where the loss of an eye did not result within 20 days after an acci- 
dent, and a physician after such time told insured that the accident might 
cause the loss of the eye but that he could not then tell, a notice to in- 
surer within 20 days after insured was definitely told by the physician 
that the accident was the cause of the loss of the eye was a compliance 
with an accident policy requiring notice of injury within 20 days from 
date of the accident unless it was not “reasonably possible to give such 
notice.” 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Winslow, C. J., dissenting. 


Appeal from Circuit Court, Rock County; George Grimm, Judge. 

Action by Jean Thomas Sheafor against the Standard Accident In- 
surance Company of Detroit, Mich. Judgment for plaintiff, and defen- 
dant appeals. Affirmed. 


Lines, Spooner & Quarles, of Milwaukee, for appellant. 
Whitehead & Matheson, of Janesville, for respondent. 


*Decision rendered, Dec. 2, 1919. 174 N. W. Rep. 916. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF GEORGIA. 


Division No, 2 


GUNN 


v. 
GLOBE & RUTGERS FIRE INS. CO. (No. 10703.)* 


INSURANCE—FRAUDULENT CONVERSION BY BAILEE NOT 
WITHIN POLICY AGAINST “THEFT, ROBBERY, OR PILFER- 
AGE.” 


Mrs. Gunn brought suit for the value of an automobile, under a 
policy of insurance protecting her against “theft, robbery, or pilferage, 
excepting by any person or persons in the assured’s household or in the 
assured’s service or employment, whether the theft, robbery, or pilferage, 
occur during the hours of such service or employment or not.” The 
evidence discloses that the plaintiff had been induced to purchase the 
car, a secondhand one, by virtue of the representations of one C. R. 
Miller, an automobile mechanic, who at the time. of the purchase was a 
lodger of the plaintiff; that shortly thereafter the car got out of order; 
that the plainitff stated to Miller, who in the meantime had removed 
from the plaintiff’s residence, that it was “up to him to fix it”; that 
the car was turned over to Miller for such purpose under the statement 
above quoted, and without any understanding that Miller was to receive 
any compensation for his services in repairing it. The evidence indi- 
cates that, after the car had been intrusted to Miller, he fraudulently 
converted it to his own use. Upon these facts being made to appear, 
the trial court granted a nonsuit. Held, under the terms of such a policy 
written to indemnify an ownef against loss by “theft, robbery, or pilfer- 
age,” the usual and ordinary meaning of these words, involving the 
wrongful and fraudulent taking and carrying away of the article stolen, 
should have application, and the reasonable intention of the contract 
should not be extended to cover the fraudulent conversion by a bailee 
of the property so intrusted. The true and manifest intent and spirit 
of the contract should not be so technically construed as to require that 
it partake of the nature of a blanket fidelity bond guaranteeing the integ- 
rity of all such persons as may be intrusted by the owner with the 
possession and control of the article covered by the policy of insurance. 
See Hartford Fire Ins. Co. v. Wimbish, 12 Ga. App. 712, 78 S. E. 265; 
Delafield v. London & Lancashire Fire Ins Co. 177 App Div. 477, 164 
N. Y. Supp. 221; Valley Mercantile Co. v. St. Paul Fire & Marine Ins. 
Co., 49 Mont. 430, 143 Pac. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 
1126; People v. Cruger, 102, N. Y. 510, 7 N. E. 555, 55 Am. Rep. 830; 
Stuht v. Maryland Motor Car Ins. Co., 90 Wash. 576, 156 Pac. 557. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 


Action by L. E. Gunn against the Globe & Rutgers Fire Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


*Decision rendered Dec. 16, 1919. 101 S. E. Rep. 691. Syllabus by the 
Court. 





Misc.] Worswick Street P’v’g Co. v. Indus. Acc. Com’n. 319 


E. M, & G. F. Mitchell, of Atlanta, for plaintiff in error. 
Smith, Hammond & Smith, of Atlanta, for defendant in. error. 


Jenkins, P. J. Judgment affirmed. 
Stephens and Smith, JJ., concur. 


——.- Dao 


WORSWICK STREET PAVING CO. v. INDUSTRIAL ACCIDENT 
COMMISSION et. al. 





EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, OF 
LONDON, ENGLAND, v. SAME. (S. F. 9106, 9109.)* 


(Supreme Court of California.) 


3. INSURANCE—CONSTRUCTION OF AMBIGUOUS CONTRACT 

AGAINST INSURER. 

Where provisions of a contract of insurance are not free from un- 
certainty, they are to be construed most strongly against the insurer, 
who has framed the contract and caused the uncertainty to exist. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


In Bank. 

Proceeding under the Workmen’s Compensation Act by the dependents 
of Selso Morales, opposed by the Worswick Street Paving Company, the 
employer, and the Employer’s Liability Assurance Corporation, Limited, 
of London, England, the insurer. Compensation was awarded by the 
Industrial Accident Commission, and the employer and insurer apply for 
certiorari. Award annulled in part and affirmed in part. 


Everts & Ewing, of Fresno (W. E. Simpson, of Fresno, of counsel), 
for petitioner Worswick Street Paving Co. 

A. E. Graupner, of San Francisco (Warren H. Pillsbury, of San 
Francisco, of counsel), for respondents. 

Redman & Alexander, of San Francisco, for Employers’ Liability As- 
surance Corporation. 

Duke Stone, of Los Angeles, for Western Indemnity Co. 


*Decision rendered Nov. 21, 1919. 185 Pac. Rep. 953. 


———_~- > 


TULARE COUNTY POWER CO. v. PACIFIC SURETY CO. 
(Civ. 1991; Sac. 2850.)* 


(District Court of Appeal, Third District, California.) 


1, INSURANCE—INDEMNITY INSURANCE; WAIVER OF NO- 
TICE OF ACCIDENT. , 
_ Conditions of a liability policy requiring immediate notice to insurer 
of an accident are waived, when the insurer actually assumes control of 
the litigation growing out of an accident. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 





*Decision rendered, Sept. 20, 1919. Opinion of Supreme Court in bank 
denying rehearing, Nov .17, 1919. 185 Pac. Rep. 399. 
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2. INSURANCE—LIABILITY INSURANCE; WAIVER OF CONDI- 
TIONS BY ASSUMING CONTROL OF ACTION. 


The fact that attorneys for a liability insurance company gave at- 
torneys for insured permission to take part in the case and represent the 
insured did not prevent assumption of control of the case by the com- 
pany from constituting a waiver of prior breach of conditions by in- 
sured, in the absence of a complaint that the defense was interfered with 
by insured’s attorneys. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


3. INSURANCE—FINDINGS NOT INCONSISTENT. 

In an action by insured under a liability insurance policy, finding 
that plaintiff “performed all the conditions of said policy’ may be con- 
sidered as surplusage, and not inconsistent with a further finding of 
waiver on the part of the insurer of performance of conditions. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


4. INSURANCE—CONSISTENCY OF FINDINGS. 


A finding in an action by insured under a liability insurance policy 
that F., W., D., C., and B. were all acting as legal representatives of both 
the insured and the insurer, and were co-operating in the defense of an 
action under the terms of the policy, was not incousistent with a further 
finding that F., insured’s attorney, in making a motion for new trial, was 
representing the insurer and not the insured. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


7. INSURANCE-—LIABILITY INSURANCE; NEGLIGENCE OC- 
CURRING PRIOR TO POLICY. 


Where accident happened during the period of a liability insurance 
policy, insurer cannot claim that it was liable, in that the negligence 
causing injury was in construction work done prior to the issuance of the 
policy. 


(For other cases, see Insurance ,Dec. Dig. § 435.) 


& INSURANCE—LIABILITY INSURANCE; PAYMENT OF LOSS 
BY CHECK. 


Where insured in a liability insurance policy, after an accident sold 
his business under an agreement reciting that the judgment of an injured 
person was a lien upon the property, and that the balance due insured 
under the agreement should not be paid by the purchaser until such 
judgment and lien were fully satisfied of record, and the purchaser drew 
a check to insured with which insured, together with a small check of 
his own, paid the judgment, insured actually sustained loss and paid 
money in satisfaction of the judgment within the meaning of the insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


10. INSURANCE—-LIABIL.ITY INSURANCE; INTEREST ON 

JUDGMENT AS EXPENSE OR COST OF DEFENSE, 

An insured who pays a judgment for the full amount limited in a 
liability policy indemnifying against actual loss, or judgment for a 
smaller amount than such limited sum, can recover the sum with interest 
only from the time of such payment, but interest accruing on the judg- 
ment pending an appeal therefrom is not an expense or cost of defend- 
ing the action. 


(For other cases, see Insurance, Dec. Dig. § § 513, 598.) 





Misc.] Western Indem. Co. v. Indus. Acc. Com’n, 321 


11. INSURANCE—LIABILITY INSURANCE; ATTORNEY’S FEES. 
Insured in a liability insurance policy was not entitled to recover from 
insurer attorney’s fees paid by him to his own attorneys, who participat- 
ed in the defense of an action by injured person by permission of the 
insurer; insurer having furnished its own attorneys who defended the 
action. 
(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Superior Court, Tulare County; W. B. Wallace, Judge. 

Action by the Tulare County Power Company against the Pacific 
Surety Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed 


Denson, Cooley & Denson and Cooléy & Lachmunmd, all of San 
Francisco, for appellant. 


Middlecoff & Feemster, of Visalia, for respondent. 


ed 


WESTERN INDEMNITY CO. v. INDUSTRIAL ACCIDENT COM- 
MISSION OF CALIFORNIA et al. (Civ. 3077.)* 


(District Court of Appeal, Second District, Division 1, California.) 


INSURANCE—WORKMEN’S COMPENSATION; LIABILITY OF 

INSURER. 

A policy against liability under the Workmen’s Compensation Act, 
which covered the business of an electrical store, retail, or combined 
wholesale and retail, including installation and repairs upon electrical 
equipment within buildings, etc., and covering enumerated classes of em- 
ployees, including “chauffeurs and helpers,” did not cover injuries to or 


death of a chauffeur of the employers, irrespective of the duty he was 
performing, as when at the instance of an employer he was gratuitously 
taking to her home a former female employee of the business. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Certiorari to Review Award of Industrial Accident Commission. 

Proceedings under the Workmen’s Compensation Act (St. 1917, p. 
831) by J. L. Millard and Julie E. Millard, dependent father and mother 
of Byron J. Millard, the deceased employee, opposed by the Western In- 
demnity Company, the insurer. Compensation was awarded by the In- 
dustrial Accident Commission, and the insurer petitions for certiorari. 
Award as to petitioner annulled. 


Duke Stone, of Los Angeles, for petitioner. 


A. E, Graupner, of San Francisco, and Swanwick & Donnelly, of 
Los Angeles, for respondents. 


* Decision rendered, Oct. 8, 1919. 185 Pac. Rep. 306, 
+e 


LOUISVILLE COLLEGE OF DENTISTRY v. HARTFORD STEAM 
BROILER INSPECTION & INS. CO* 
(Court of Appeals of Kentucky 


3. INSURANCE--ACTION ON POLICY; EVIDENCE; “RUPTURE 
IN STEAM BOILER.” 


In an action on a policy covering boiler explosions or ruptures, pro- 
viding that by the terre “rupture” was to be understood a sudden sub- 


" *Decision rendered, Nov. 21, 1919. 215 S. W. Rep. 41, 
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stantial tearing asunder of the boiler or any parts thereof, caused by pres- 
sure of steam, and that simple cracking of cast iron parts should not be 
deemed a rupture, evidence held to show that a certain break in the cast 
iron portion of steam boiler about 15 inches long bulging outwards about 
three-fourths of an inch was a rupture, and not a mere crack. 


(For other cases. see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

Action by the Louisvilie College of Dentistry against the Hartford 
Steam Boiler Inspection & Insurance Company to recover on a palicy of 
insurance. Plaintiff recovered a judgment after a jury trial, a new 
trial was granted, and judgment without a jury was entered, dismissing 
the petition, and plaintiff appeals. Reversed and remanded, with direc- 
tions. 


H. N. Lukins and Fred Forcht, both of Louisville, for appellant. 
J. J. Hettinger and Humphhey, Crawford, Middleton & Humphrey, 
all of Louisville, for appellee. 


STEINHAUS v. CITY OF NEW YORK et AL* 


(Supreme Court of New York, Appellate Term, First Department. ) 


2. INSURANCE—SUIT BY OWNER OF PROPERTY INJURED 

AFTER EQUITABLE ASSIGNMENT TO INSURER. 

Despite Code Civ. Proc. § 449, preventing one who has parted with 
his cause of action from bringing suit in his own name, plaintiff, whose 
car was injured, could maintain action, though, by agreeing with his in- 
surer to sue for its benefit, he had made an equitable assignment to the 
insurer of part of his cause of action, and though he chose to bring action 
only for the amount paid him by the insurer. 

(lor other cases, see Insurance, ‘Dec. Dig. § 624{1].) 


Appeal from Municipal Court, Borough of Manhattan, Ninth Dis- 
trict. 

Action by Davis Steinhaus against the City of New York and the 
Forty-second Street, Manhattanville & St. Nicholas Avenue Railway 
Company. From a judgment dismissing the complaint at the close of 
plaintiff’s case, plaintiff appeals. Reversed, and new trial granted. 


Argued November term, 1919, before Lehman, Biiur, and Wagner, J] 


Benjamin C. Loder, of New York City (G. B. Van Kirk. of New 
York City, of counsel), for appellant. 

William P. Burr, of New York City (John F. O’Brien, Henry J. 
Shields, and David C. Broderick, all of New York City. of counsel). for 
respondent city of New York. 

Alfred T. Davidson, of New York City (Wm. R: P. Maloney, of 
New York City, of counsel), for respondent Forty-second St.. M. & St. 
N. Ave. Ry. Co. 





*Decision rendered Dec. 18, 1919. 179 N. Y. Supp 195. 
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LIFE. 


MUTUAL LIFE INS. CO. OF NEW YORK v. LOVEJOY. 
(3 Div. 387.) 


(Supreme Court of Alabama. June 26, 1919. On Rehearing, Oct. 30, 1919,) 
83 Southern Reporter, 591. 


1, INSURANCE — REINSTATEMENT REVIVES OLD POLICY 
AND DOES NOT CREATE NEW ONE. 


In view of Code 1907, § 4579, where life policy gave insured the right 
to have policy reinstated after default in payment of premium, by per- 
formance of specified conditions, the effect of reinstatement after com- 
pliance with such conditions was to continue in force the original policy 
and not to create a new policy. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


3. INSURANCE —- POLICY NOT VOID BECAUSE OF SUICIDE 
WITHIN ONE YEAR AFTER REINSTATEMENT WHERE 
INCONTESTABLE AT TIME OF REINSTATEMENT. 


Where policy stipulated that it should be incontestable upon a lapse 
of two years from date of issue, insured’s death by suicide more than two 
years after execution of the policy, but within one year of reinstatement 
under provision of policy giving insured right of reinstatement after de- 
fault in payment of premium upon performance of certain conditions, 
did not invalidate policy, though application for reinstatement specified 
that policy should be void if insured committed suicide within one year 
from reinstatement, since reinstatement merely gave binding force to 
original policy which was incontestable at time of suicide, and since 
such provision in application for reinstatement was without consideration, 
insured having been given right by original policy to have policy rein- 
stated upon performance of certain conditions. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


On Rehearing. 


4. INSURANCE — RIGHT TO REINSTATEMENT MAY BE 
WAIVED 


Insured may waive right to reinstatement given him by original policy 
and contract for a new policy with different conditions. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


5 INSURANCE—MEANING OF AGREEMENT TO “REINSTATE.” 


Under provision of life policy whereby insurer agrees to “reinstate” 
policy following default in payment of premium upon performance of 
certain conditions, insurer has no right to exact other conditions pre- 
cedent or subsequent to reinstatement, the agreement to “reinstate” not 
being an agreement to reinsure under another and different contract, 
but implying the right of insured to be placed in the same condition that 
he occupied before forfeiture, and the duty on the part of insurer is 
to place insured in that condition upon his compliance with the condi- 
tions stated in original policy. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


_ (For other definitions, see Words and Phrases, First and Second 
Series, Reinstate.) 


Vol. LV—22. 
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6. INSURANCE—REINSTATEMENT COMPELLED BY BILL IN 
EQUITY UPON INSURED’S COMPLIANCE WITH SPECI- 
FIED CONDITIONS. 


Where policy gave insured the right to reinstatement following de- 
fault in payment of premium upon performance of specified conditions, 
insured, upon performance of such conditions, could by pill: in. equity 
compel reinstatement of policy as it was before default. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


7. INSURANCE—NO CONDITIONS TO REINSTATEMENT OTH- 
ER THAN THOSE SPECIFIED IN CONTRACT UNLESS SUP- 
PORTED BY CONSIDERATION. 


Insurer has no right to impose or add conditions other than. those 
contained in the contract to the right of reinstatement, unless supported 
by consideration. yy 


(For other cases, see Insurance, Dec. Dig. § 365[2].) oe Pac 


Anderson, C. J., and Gardner, J., dissenting. sily 
Appeal from Circuit Court, Montgomery County; Leon McCord, 
Judge 
Action by T. E. Lovejoy, as administrator of the estate of W. C. 
Lovejoy, against the Mutual Life Insurance Company of New York on 
a life insurance policy. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


There was but one count which declared upon the policy, setting the 
same out in full. 

The following is the reinstatement clause of the policy: 

Unless it shall have been surrendered for its cash value, this policy 
may be reinstated at any time within three years from date of default ‘in 
payment of any premitim, upon evidence of insurability satisfactory to 
the company and upon payment of the arrears of premiums with interest 
thereon at the rate of five per centum and at the option of the insured 
either (a) upon payment in cash to the company of any indebtedness 
which existed at said date of default together with interest thereon ‘at 
the above rate, or (b) unon reinstatement of such indebtedness increased 
by the amount of tax interest thereon at the above rate, provided such 
reinstated increased indebtedness does not exceed the loan value at the 
date of which reinstatement is made. 

The incontestability clause was as follows: 

This policy shal! be incontestable except for nonpayment of prem- 
iums, provided two vears shall have elapsed from its date of issue. 

The poticy was issued March 2, 1912. There was default in the pay- 
ment of the premium due March 2, 1914. and on April 20th insured ex- 
ecuted the following application for reinstatement. 

I, the undersigned, Welcome E. Lovejoy, the person upon whose ap- 
plication the Mutual Life Insurance Company of New York issued policy 
No. 1968645—7 dated March 2, 1912, for $2,500.00 on the T. W. plan with 
a year distribution hereby request the said company to accept the prem- 
ium of $48.83 es. and the interest of $——— on loan, on said policy, due 
March 2, 1914, with interest thereon to date and payment, and to establish 
said policy in full force and effect, it being understood and agreed that 
such placing in force shall not take effect until this application shall have 
heen finally approved at the said company’s. home office in New York 
City, nor until said premium and interest have been paid. 

I was born on the 16 day of Sept. 1877. 


My P. O. address is (street and number, town and state) Birming- 
ham, Alabama. = 
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My place of business is (street and number, town and state) same. 

My present occupation is stocks and bonds. 

And I, the undersigned, hereby certify that I am the person insured 
under said policy and ratify and confirm all the statements made in the 
application upon which said policy was issued and warrant that I am and 
have been of temperate habits, and that since the date of the original 
application for said policy, except as noted below, my health is and has 
been good, and has remained unimpaired at all times, that I have not con- 
sulted or been treated by a physician or been declined by any life insur- 
ance company or association since that date, and that my family record 
has remained unchanged since that date. (Exceptions noted below.) 

If no exceptions are noted it shall be understood as a statement by 
the applicant that there are no exceptions. 

No exceptions beyond death of brother at -age of 25, death due to 
appendicitis. 

In consideration of the placing in force of the said policy, I, the un- 
dersigned applicant, agree for myself and all persons having any interest 
in said policy, that the said company shall not be liable under the said 
policy for any amount in any of the following cases: 

1. If I shall die by my own hand or act, whether sane or insane, 
within one year from the date of such placing in force. 

2. If any of the statements made in this application or to the com- 
pany’s medical examiner for such placing in force shall be in any re- 
spect untrue, and provided that in such case my death shall occur within 
two years from the date of such placing in force. 

3. If within one year from the date of such placing in force, I shall 
engage in any extrahazardous occupation or employments mentioned in 
my original application for said policy. 

W. C. Lovejoy. 
(Signature in full of the applicant, who must sign in the presence of the 
medical examiner. ) 

I certify that the above statements were read, approved and signed 
by the applicant, in my presence at Birmingham, state of Alabama, on 
the 20th day of April, 1914. ‘ 

James McLester, M. D. 
(Medical Blank on Reverse Side.) 


On May 14th the company made a loan to insured secured by the 
policy sued on, and on that same day premium was paid to reinstate the 
policy, and on May 20th notice was addressed to insured that his applica- 
tion for reinstatement had been issued and attached to the policy. 

These things all appear from the agreed statement of facts, and it 
appears therefrom that on August 25, 1914, said Welcome C. Lovejoy 
committed suicide. The other facts sufficiently appear from the opinion. 


Steiner, Crum & Weil, of Montgomery, for appellant. 
Ball & Beckwith, of Montgomery, for appellee. 


MaAyrFietp, J. This is the second appeal ir this case. See report of 
ge on former appeal, 78 South. 299, L. R. A. 1918D, 860, for statement 
of case. 

The record on this appeal differs from that on the former to the 
extent that the agreement in the application for reinstatement is now 
shown to be a part of the policy in such manner and form as to meet the 
requirements of section 4579 of the Code, as construed in Gee’s Case, 171 
Ala. 435, 55 South. 166; Satterfield’s (Case, 171 Ala. 429, 55 South. 200, and 
Allen’s Case, 174 Ala. 511,.56 South. 568. 

[1] The reinstatement of the policy or cantract of insurance did not 
have the effect of creating a new contract of insurance, dating from the 
time of the renewal. It had the effect only of continuing in force the 
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original contract of insurance, which would, under its terms, have ter- 
minated and become void if it had not been reinstated in the manner and 
within the time provided in the original contract. 

This right to renew, or to reinstate the original contract, after a 
breach of some of the conditions by the insured—that is, a failure to pay 
premiums at times named—was a part of the original contract, and, after 
it was so renewed or reinstated in accordance with the original contract 
of insurance, the original contract was binding and of force as to each 
party just as if there had never been a breach, a renewal, or reinstatement. 
The original policy then stood as if there had never been a failure to pay 
to any of the premiums when due, or any cause for forfeiture of the 
original. 

On the former appeal, we declined to follow that line of cases which 
treat a renewal or reinstatement of a contract after breach as a new 
contract and a forfeiture of the original. We approve and follow the line 
of cases which hold that the renewal or reinstatement is a mere continu- 
ance of the old or original contract which, but for the renewal or rein- 
statement, would have been forfeited and void. Silliman vy. Ins. Co., 131 
Tenn. 303, 174 S. W. 1131, L. R. A. 1915F, 707, and note, which cites and 
reviews many cases. Of course, the facts and circumstances in each case 
are somewhat different, the terms of the original policies were different 
in many of the cases, and so were the provisions as to renewals or 
reinstatement. 

Under the facts and circumstances of this case, we hold that the 
policy in force when the insured died was, in effect, the original policy 
made with the insurance company, and the time intervening between the 
making of the contract and the death of insured is the time from the date 
of the original policy to the date of his death. 

[2] The insurance company pleaded several special pleas, setting up 
the suicide clause of the policy of insurance—to which plaintiff replied 
setting up the nonforfeiture clause. To these replications defendant at- 
tempted to rejoin by stating its conclusions as to the legal effect of the 
application for renewal or reinstatement, and of the acceptance by defend- 
ant of the application. The pleas, replications, and rejoinders must be 
construed in reference to the complaint, the insurance policy, the applica- 
tion, and renewal, which were made parts thereof. So construing them, 
the trial court ruled correctly as to the demurrer thereto, and as to instruc- 
tions to the jury. To these special rejoinders the court sustained demur- 
rers. The trial was had on an agreed statement of facts, and resulted in 
judgment for plaintiff, and defendant prosecutes this appeal. | 

It would serve no good purpose to again discuss the questions raised 
on this appeal. The main question, and the one which controls the rights 
and liabilities of the parties, viz., the effect of the nonforfeiture clause of 
the contract of insurance, has been several times considered by this court, 
and has been decided both ways. There has been and is now a difference 
of opinion among the justices of this court on the question, as may be 
seen from the opinions in this case on former appeal. 78 South. 299 et seq., 
L. R. A. 1918D, 860. 

[3] This court has since that decision reaffirmed and followed the 
rules of law and construction in the majcrity opinion on that appeal, and 
we are not yet convinced of its error, and again adhere to it. It may not 
be out of place, however, to here repeat in part what we hold: 


“Without either affirming or denying that suicide while sane is a 
crime, or that it is not within the risk of a life insurance policy unless 
expressly so provided, or that, if so provided, the provision would be void 
as against public policy, we hold that the object and effect of the incon- 
testable clause is to prevent any such questions from arising, or being set 
up by the insurer as a defense to an action on the contract, after the death 
of the insured. We fail to see why such a clause or provision is not valid, 
or why the courts should not enforce it. We cannot presume, in the ab- 
sense of proof, that either party to the contract intended to violate the 
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law, or to make a contract against public policy. If parties to an insurance 
contract or any other contract should attempt to incorporate a provision 
in violation of a statute or against public policy, the attempt would fail; 
the contract would be void, and would not be enforced by the courts. The 
contract of it:surance here sued upon, on its face shows no such attempt 
on the part of either party.” 

The cases following the above rule are Ex parte Weil, 78 South. 528; 
Knights of Pythias v. Overton, 82 South. 443. 

Affirmed. 


McClellan, Sayre, Somerville and Thomas, JJ., concur. 
Anderson, C. J., and Gardner, J., dissent, relying on opinion on former 
appeal. 
On Rehearing. 


MaAvyrieELp, J. The writer was in error in saying in the opinion that 
this was the second appeal in this case. The report of the case in 78 
South. 299, L. R. A. 1918D, 860, was between the same parties, but was on 
a different policy. The only excuse the writer has to offer is that the 
policies in the two cases are as near alike as if one were a copy of the 
other. The parties are the same, and the policies were issued on the 
same date, for the same amount, were forfeited the same day, reinstated 
the same day, and the same attorneys appeared for the respective parties 
in the same court; hence it never occurred to the writer that the cases 
were not the same. The writer compared the original record on the 
former appeal with the one on this appeal, and, finding the above simi- 
larities, he concluded it was a second appeal in the same case. This mistake 
led to another of referring to some pleas and subsequent pleadings on the 
former appeal, not in the record on this appeal. 

The real questions of law involved in the two appeals are, however, 
the same, except as pointed out and decided on the original hearing. 

On the former appeal we held that the application for reinstatement 
was not made a part of the policy in such sense as to authorize us to 
consider it as a part of the contract. On this appeal we held that it was 
so made a part thereof, and we did consider it as a part of it, but declined 
to hold with appellant that the insured or beneficiary was bound by the 
stipulations contained in the application, that the insurer should not be 
liable if the “insured should die by his own hand or act whether sane or 
insane, within one year from the date of such placing in force.” 

It appears without dispute, except as conclusions of the pleader, that 
there was no consideration to support this condition. 

The original policy, on which the action was brought and which was 
reinstated, gave the insured the right to have it reinstated without the 
above condition, and the condition together with others were on printed 
forms or blanks furnished by the company, and there was absolutely no 
consideration to support the new agreement; but it was the intention and 
contract right of the insured under the original contract of insurance, 
which is here sued on, that the policy should be reinstated on certain con- 
ditions which were complied with, and the original policy thus reinstated. 
It is certain that the contract was to reinstate the original, not to make a 
new contract, or amend or change the old; and that the rights and lia- 
bilities of both parties after the renewal or reinstatement should be the 
same as if there never had been a forfeiture. The rights and liabilities 
of the parties dated from the time of the original contract, and not from 
the time of the renewal—as the conditions in the application for renewal 
would indicate, or would follow if they were binding. 

If these conditions contained in the application for renewal are bind- 
ing, then the original contract and the renewal contract set up by the 
defendant contained conflicting provisions. In other words, if the original 
policy as it was written is the contract which controls, then the incon- 
testable clause precludes any defense here attempted to be set up. On 
the other hand, if the original policy is changed by having the conditions 
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contained in the application made a part thereof, then the incontestable 
clause is. either wholly avoided or its operation and effect postponed for 
two years. If the conditions in the application are a part of the policy, 
then the policy contains conflicting provisions, and, if the conditions are 
to be enforced, then there can be no recovery; if the pleas are true, then 
the replications setting up the incontestable clause would be no answer 
to the pleas. On the other hand, if they are not binding, so as to become 
a part of the policy, then the incontestable clause is in force and precludes 
any defense here attempted to be set up. The right to reinstatement is 
a part of the original policy, and was binding on the insurance company 
when the forfeiture occurred and when the reinstatement occurred. The 
insurance company certainly had no right, under the original contract, to 
require that the policy should be reinstated only on the conditions con- 
tained in the blank application which the insured signed. 

{4] It is true the insured could have waived his right to reinstate- 
ment, and could have contracted for a new policy with different condi- 
tions, and could have waived benefits in the original policy; but did he do 
this? Did he not exercise his right under the original policy to have it 
reinstated as it was originally, and not to make a new contract as the 
insurance company now insists? We are unable to find any consideration 
to support these conditions in the blank application for reinstatement, and 
for this reason we hold they are not binding. 

[5] The clause of the contract to “reinstate” does not mean to rein- 
sure under another and different contract; it implies the right of the 
insured to be placed in the same condition that he occupied before the 
forfeiture, and it implies the duty on the part of the insurer to place the 
insured in that condition, and it allows no right to exact other conditions, 
precedent or subsequent, to reinstatement. Lovick v. Providence Life 
Ass’n, 110 N. C. 93, 14 S. E. 506, 507; Goodwin v. Assur. Ass’n, 97 Iowa, 
226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411. 

[6] The insured had the legal right to have his policy reinstated after 
forfeiture without any additional corsideration, within the time specified 
in the policy if the insured paid or offered to pay the premiums and the 
accrued interest, and to furnish evidence satisfactory to the company of his 
insurability. This he did. The insured having done all that was required 
of him, he could have compelled, by a bill in equity, the reinstatement of 
his policy as it was. Bradbury v. Mutual Reserve Fund Life Co., 53 N. J. 
Eq. 306, 31 Atl. 775. It has been held that where the insured fully per- 
formed his part of the contract as to reinstatement after forfeiture, 
and the insurance company declined to reinstate, or to accept the offer, 
the beneficiary could recover on death of insured as if the contract had 
been reinstated. Van Houten v. Pine, 38 N. J. Eq. 72. 

[7] The contract in question was not for a year, with privilege to 
renew; it was for life, with right to reinstatement if forfeited. The 
contract is an entirety, subject, of course, to forfeiture or discontinuance 
for failure to pay premiums. Fearn v. Ward, 80 Ala. 555, 2 South. 114. 
The insurer has no right to impose or add other conditions to the right 
of reinstatement than those contained in the contract. Biddle on Ins. 
vol. 2, p. 1122; Davidson v. People’s Ben. Ass’n, 39 Minn. 303, 39 N. W. 
803, 1 L. R. A. 482. If other conditions are so added by the insurer, they 
are not binding on the insured unless supported by a consideration. 
9 Cyc. 593: Rowell v. Covenant Mut. Life. Ass’n, 84 Ill. App. 304. 

It follows that the application for rehearing must be overruled. 





Life. ] Benham v. American Central Life Ins. Co. 329 


BENHAM v. AMERICAN CENTRAL LIFE INS. CO. (No. 5.) 


(Supreme Court of Arkansas. Nov. 24, 1919. Rehearing Denied Jan, 
26, 1920.) 3 
217 Southwestern Reporter, 462. 


1, INSURANCE — STRICT CONSTRUCTION OF LIFE POLICY 

AGAINST INSURER. 

Stipulations in life insurance policies exempting insurer from lia- 
bility under certain conditions are always construed strictly against the 
insurer, since such policies are issued on printed forms prepared by ex- 
perts at insurer’s instance, and insured has no voice in their preparation. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2, INSURANCE — EXEMPTION FROM LIABILITY WHERE IN-’ 
SURED WAS “ENGAGED IN MILITARY OR NAVAL SERV- 
ICE.” 


Where a life policy exempted insurer from liability, except for the 
reserve under the policy, for “death while engaged in military or naval 
service in time of war or in consequence of such service,” death of in- 
sured who had enlisted in the army, from influenza contracted en route 
to a concentration camp to await assignment to a flying school for train- 
ing was not within the exemption; the word “engaged” implying death 
caused by performing some duty in the military service, in contradistinc- 
tion to merely a period of time while insured was in the service. 


(For: other cases, see Insurance, Dec. Dig. § 515.) 
Smith, J., dissenting. 


Appeal from Circuit Court, Lee County; J. M. Jackson, Judge. 

Action by Julius Benham, Sr., administrator of the estate of Julius 
Benham, Jr., deceased, against the American Central Life Insurance 
Company, to recover on life insurance policies. From a judgment ren- 
dered on a directed verdict for plaintiff, for the reserve accumulated un- 
der the policies only, he appeals. Reversed and remanded. 

Julius Benham, Sr., administrator of the estate of Julius Benham, 
Jr., deceased, brought this suit against the American Central Life In- 
surance Company, of Indianapolis, Ind., to recover $4,000 on four poli- 
ice of life insurance. The company defended on the ground that the in- 
sured died while in the military service of the United States in time of 
war, and that this exempted it from liability under the terms of the pol- 
icy. On December 20, 1915, the American Central Life Insurance Com- 
pany of Indianapolis, Ind., issued four policies of life insurance for the 
sum of $1,000 each to Julius Benham, Jr., payable to his estate. Each of 
said policies was in the common form used by the insurance company, 
and contained a restrictive provision which reads as follows: 

“After one year from the date hereof, this policy shall be incon- 
testable, except for nonpayment of premiums, and except for violation 
of its conditions as to military or naval service in time of war. * * * 
Death while engaged in military or naval service in time of war, or in 
consequence of such service, shall render the company liable for only the 
reserve under this policy, unless the company’s permission to engage in 
such service shall have been obtained, and such extra premium or prem- 
iums ‘as the company may require shall have been paid. 

On February 11, 1918, Julius Benham, Jr., enlisted in the aviation 
branch of the military service of the United States, at Memphis, Tenn. 
Early in June he was on duty at an aviation camp at Dallas, Tex. Subse- 
quently he was sent to Cornell University in the state of New York for 
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special training in the aviation branch of the army and graduated from 
this course of training on October 5, 1918. He was at once ordered to 
report to the commanding officer of the concentration camp in Camp 
Dick, Tex., to await assignment to a flying school for training. En 
route to Camp Dick, Benham contractedd influenza, and upon his ar- 
rival at Dallas, Tex., he was transferred to St, Paul’s Hospital, where he 
died on the 26th day of October, 1918. From the date of his enlistment 
to the date of his death the United States were at war with Germany, 
and Benham was constantly subject to the military authority of the United 
States. He was buried with military honors at Marianna, Ark., where 
his remains were shipped for interment under a military escort. From 
the date of the issuance of his policy until his death, Julius Benham, Jr., 
paid the premiums and complied in all respects with the terms of his pol- 
icies. Julius Benham, Sr., is the beneficiary under a policy issued to 
Julius Benham, Jr., under War Risk Insurance Act Oct. 6, 1917, c. 105, 
-40 Stat. 398. 

It was proved that influenza was prevalent throughout all of the 
United States and that civilians as well as soldiers had it; that it was not 
confined to any particular locality, nor to any special class of people. At 
the request of the defendant the court directed the jury to return a 
verdict for the plaintiff for only the reserve accumulated under the pol- 
icy sued on in the sum of $127.06. 


Judgment was rendered upon the verdict, and the plaintiff has ap- 
pealed. 


Burk Mann and Mann & McCulloch, all of Marianna, and Mann, 
Bussey & Mann, of Forrest City, for appellant. 


Woollen, Cox & Welliver, of Indianapolis, Ind., and Dagget & Dag- 
gett, of Marianna, for appcllee. 


Hart, J. (after stating the facts as above). The correctness of the 

holding of the trial court depends upon the construction to be placed upon 
the following provision, which is contained in each policy sued on: 
_ “Death while engaged in military or naval service in time of war, or 
in consequence of such service, shall render the company liable for only 
the reserve under this policy, unless the company’s permission to engage 
in such service shall have been obtained and such extra premium or pre- 
miums as the company may require shall have been paid.” 

Counsel for the defendant seek to uphold the judgment upon the 
authority of Miller v. Illnois Bankers’ Life Association, 212 S. W. 310. 
There the insured died of pneumonia while he was in the military service 
of the United States during the war with Germany. The policy contained 
the following clause: 

“It is expressly provided that death while in the service in the army 
or navy of the government in time of war is not a risk covered at any 
time during the continuance or reinstatement of this policy for any 
greater sum than the amounts actually paid to the company thereon.” 

{1] This court held that the clause in question exempted the com- 
pany from liability for the death of the insured. The effect of this was 
to hold that the words “death while in the service in the army or navy of 
the government in time of war” meant death during the period of service 
in the army or navy of the government in time of war. In other words, 
the court held that these words referred to the period of time during 
which the insured was in service in the army. We do not think that case 
controls here. It is well settled that stipulations of the character under 
consideration in policies of insurance are always construed strictly against 
the insurer. The reason is that policies of insurance are issued on printed 
forms prepared by experts at the instance of the insurer and the insured 
has no voice in their preparation. ; . 

[2] The words in the restricted clause now under consideration mean 
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something more than death to the insured during the period of time he 
was in. military service of the United States. The word “engaged” 
denotes action It means to take part in. To illustrate, a servant in- 
jured while in the operation of a train means that he must be injured 
while assisting or taking part in the operation of the train. An officer 
engaged in the discharge of his duties of his office is one performing the 
duties of his office. So here the words “death while engaged in military 
service in time of war” mean death while doing, performing, or taking 
part in some military service in time of war; in other words, it must be 
death caused by performing some duty in the military service. That 
is to say, in order to exempt the company from liability, the death must 
have been caused while the insured was doing something connected with 
the military service, in contradistinction to death while in the service 
due to causes entirely or wholly unconnected with such service. This 
construction, we think, would be according to the natural and ordinary 
meaning of the words. By the use of the word “engaged” it must have 
been intended that some activity in the service should have caused the 
death, in contradistinction to merely a period of time while the insured 
was in the service. This view is strengthened when we consider the 
words following. The words “or in consequence of such service” relate 
to the word “death.” So that death in “consequence of such service” 
means death resulting from some act of the insured connected with the 
service, whether such death occurred during the period of his service 
or afterwards. 

It is well known that there is more danger in performing the duties 
incident to naval or military service than other occupations. Hence, after 
the World’s War commenced, presumably this restrictive clause was added 
in anticipation that the insured might join the army or navy, and, recog- 
nizing that the duties of such a service imposed additional danger to the 
insured, it was provided that, if death ensued while he was engaged in 
the performance of a military or naval service, the company would be 
exempt from liability. The word “engaged,” as used in the policy, means 
an active or physical performance of some act or duty in connection with 
military service. As above stated, the rule applies that the clause should 
receive the interpretation most favorable to the plaintiff, because the 
defendant is responsible for the language used. 

In the case at bar the insured died from influenza, and the record 
shows that this disease was prevalent throughout the United States, and 
that soldiers and civilians alike contracted it and died from it. The death 
of the insured, then, was in no sense caused by performing any military 
service, or in consequence of being engaged in military service. 

It follows that the court erred in directing a verdict for the defendant, 
and for that error the judgment must be reversed, and the cause remanded 
for a new trial. 

Smith, J., dissents. 

McCulloch, C. J, not participating. 


oe —_—__ 


DARRELL v. MUTUAL BEN. LIFE INS. CO. (Civ. 2885.) 


(District Court of Appeal, First District, Division 1, California. Dec. 
2, 1919.) 


186 Pacific Reporter, 620. 


4 DEATH—PRESUMPTION FROM ABSENCE MAY BE OVER- 
COME WITHOUT PROVING PERSON IS LIVING. 
To overcome the disputable presumption of death arising from seven 
years’ absence of insured, under Code Civ. Proc. § 1963, subd. 26, it is 
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proper to show the circumstances under which he left, his reasons for 
leaving, if any, or concealing his whereabouts, the state of his health, his 
age, and any other relevant facts which might account for his absence 
upon some theory other than death; but it is not necessary to prove he 
is alive, and it is only necessary to produce evidence of such weight as 
will, in the minds of the jury, overcome the force of ‘the presumption. 


(For other cases, see Insurance, Dec. Dig. § 2[3].) 


Appeal from Superior Court, City and County of San Francisco; 
Danie! C. Deasy, Judge. 

Action by Margaret Darrell against the Mutual Benefit Life Insur- 
ance pony: Judgment for plaintiff, and defendant appeals. Re- 
versed. 


Shelton & Levy, of San Francisco, for appellant. 
McClellan & McClellan, of San Francisco (Edward Lande, of San 
Francisco, of counsel), for respondent. 


Barvin, Judge pro tem. The appeal is taken by the defendant from 
the judgment upon the verdict of a jury, in an action upon a life insur- 
ance policy, in which the plaintiff is named as the beneficiary. The vital 
question involved in the action is whether or not Loys Darrell, husband 
of the plaintiff, and the person whose life was insured, is dead or alive. 

At the trial the plaintiff produced evidence showing that Loys Dar- 
rell and the plaintiff intermarried in the city of San Francisco -in 
February, 1908, and that they continued to reside together in congenial 
relationship as husband and wife until the 14th day of August, 1909, 
upon which date the husband departed from his home in San Francisco, 
with the avowed purpose of going to the city of Sacramento, to be absent 
a day or two, whither he was going to make arrangement to exhibit some 
horses at a fair. At the time of his departure he had about $1,000 in cash 
in his possession. The testimony further shows that from the time 
of this departure his wife has never heard from him or of his where- 
abouts or whether or not he was living or dead, although a fair degree 
of diligence was exercised by her and some of the friends of the family, 
following his disappearance, to ascertain whether or not he had met 
death or what in fact had become of him. The plaintiff relies upon the 
presumption created by subdivision 26 of section 1963 of the Code of 
Civil Procedure as proof of her husband’s death, which provides that a 
disputable presumption of death arises when a person is not heard from 
in seven years. 

It is defendant’s theory that the disappearance of Loys Darrell and 
his failure to communicate with his wife or friends at his home is to 
be accounted for, not by reason of his death, but because he deliberately 
absented himself from his home upon the occasion referred to, and has 
since intentionally refrained from communicating with his wife or 
friends in San Francisco, and that the probable motives impelling him so 
to do arose by reason of certain financial difficulties which overtook him 
which might have led to proceedings of a criminal nature, as well, also, 
from the conclusion to yield to his desire to travel to distant parts of the 
world. Evidence tending to support this theory was adduced at the 
trial which, if believed by the jury, was of such substantial weight as 
would have supported a verdict in favor of the defendant. 

Among the instructions given by the court at the request of counsel 
for the plaintiff was the’ following: 

“I charge you that if you find that the plaintiff, Maggie Robinson 
Darrell, is the beneficiary in the policy herein sued on; that the premium’ 
were paid from June 8, 1909, until September 8, 1916; and that said policy 
was in full force and effect from the said 8th day of June, 1909, to and 
including the 8th day of September, 1916; that on the 14th day of August, 
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1909, the insured, Loys Darrell, disappeared from the city and county 
of San Francisco, state of California, and for the period of seven years 
from that date had not been heard from; that at the éxpiration of seven 
years from said date of August 14, 1909, the said Loys Darrell is presumed 
to be dead—then the plaintiff is entitled to recover on said policy, and you 
will find for the plaintiff.” 

The assault upon this iristruction, standing alone, has been undefended. 
Thus considered, the respondent has tacitly assented to the claims of the 
appellant that it constituted, under the circumstances of the case, an erro- 
neous declaration of law and provided for, in effect, a directed verdict not 
warranted by the state of ‘the case. But the respondent endeavors to over- 
come the vice of the instruction by the argument'that it should not be read 
apart from the rest of the ‘charge of the court, but should be deemed modi- 
fied by other instructions which correctly state the law, and that, if so 
considered, the conclusion must follow that the jury was not misdirected 
as to the law of the case. , 

{1; 2] This particular instruction is an unequivocal direction to the 
jury to return a verdict for the plaintiff, provided the jury find the facts 
tO exist as stated within its terms, and which facts the defendant seems 
quite willing to grant could and did exist and without doing violence 
to defendant’s theory of the case. As stated in appellant’s brief: 

“The court has in effect charged the jury thts: Plaintiff is the bene- 
ficiary; the premiums were paid and the policy was in force. Darrell 
disappeared and has not been heard from in seven years. At the end 
of that time he is presumed to be dead. You will therefore find a verdict 
for plaintiff.” ; 

Tt will thus be seen that the court, by this instruction, withdrew from 
the jury the consideration of defendant’s evidence, and raised the dis- 
putable presumption of death created by the statute. (Code Civ. Proc. 
1963, subd. 26) to the. plarie of conclusive presumption. This mani- 
festly was error. Section 1961, Code Civ. Proc.; Mutual Benefit Life 
Ins. Co. v. Martin, 108 Ky. 11, 55 S. W. 694; Fuller v. New York Life 
Ins. Co., 199 Fed. 897, 118 C. C. A. 227; New York Life Ins. Co. v. 
Holck, 59 Colo. 416, 151 Pac. 916, Magness v. Modern Woodmen of 
America, 146 Iowa, 1, 123 N. W. 169; Winter v. Supreme Lodge, K. P. 
of World, 96 Mo. App. 1, 69 S. W. 662; Bonslett v. New York Life Ins. 
Co ‘(Mo.) 190 S: W. 870; People v. Wong Sang Lung, 3 Cal. App. 221, 
84 Pac: 843.--And it is error of such substantial weight, affecting the vital 
issue of the case, as to be beyond the application of section 4% of article 
6 of the state constitution. 

[3] . It is true, as stated in respondent’s brief, that the established 
rule is (quoting from Weaver v. Carter, 28 Cal. App. 241, 152 Pac. 323): 

“If all the instructions taken together, and not being inconsistent with 
each other or confusing, give to the jury a fair and just notion of the law 
upon the point to which they are addressed, it is sufficient.” 

But the instruction complained of is in utter conflict with the other 
instructions referred to. The jury did not receive “a fair and just notion 
of the law” to guide them.in the determination of the vital issue of the 
case. The effect of the instruction, if followed by the jury, was to with- 
draw from their consideration the only seriously disputed question in the 
case. Whether or not they followed the instruction complained of it is 
impossible to say.. In Pierce v. United Gas & Electric Co., 161 Cal. 176, 
118 Pac. 700, it is said: 


“It is true that other instructions were given at the request of de- 
fendant that stated the law in these respects'as favorably to defendant as 
was warranted, if not more favorably. But the giving of these ‘déther 
instructions simply produced a clear conflict in the instructions given the 
jury by the court, and it is impossible for us to say which instruction the 
jury followed in arriving at a verdict in favor of plaintiff.” 

At the request of plaintiff the court also charged the jury that— 

“The presumption of death after continued absence of over seven 
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years consecutively must be overcome by proof that the person is living.” 

{4] The burden of proving the death of Darrell rested, throughout 
the case, with the plaintiff. Upon proof of the facts showing that he had 
not been heard from within seven years, the disputable presumption of 
death arose, and, assuming that the other essential elements of plaintiff’s 
case were proven, a prima facie case was established in favor of the 
plaintiff. The burden of overcoming the effect of the presumption was 
then cast upon the defendant. Such presumption might have been over- 
come by offering direct proof that Darrell was alive. Or it was proper 
to produce evidence of a circumstantial nature tending to show that 
his absence and silence were to be accounted for, not because of death, 
but for some other reason, and in this connection it was proper to offer 
evidence, as was done, showing the circumstances under which the ab- 
sent person left; his reasons, if any, for leaving or concealing his where- 
abouts; the state of his health, his age and any other relevant facts which 
might account for his absence upon some theory other than death. But 
it was not necessary that the defendant prove that the absent person was 
alive. It was only necessary to produce evidence of such weight as 
would, in the minds of the jury, overcome the force of the disputable 
presumption of death. 

The judgment is reversed, and a new trial ordered. 

We concur: Waste, P. J.; Richards, J. 


———__ ~~ oa 


KAUFMANN v. NEW YORK LIFE INS. CO. (Civ. 2977.) 


(District Court of Appeal, First District, Division 2, California. Nov. 
17, 1919. Rehearing Denied Dec. 16, 1919.) 


186 Pacific Reporter, 360. 


1. DEATH—PRESUMPTION FROM ABSENCE REBUTTABLE. 
The presumption of death based on seven years’ absence is contro- 


vertible, and may be rebutted by proof of facts and circumstances suf- 
ficient to overcome it. 


(For other cases, see Death, Dec. Dig. § 2[3].) 


2. DEATH—FINDING ON DILIGENT INQUIRY TO ESTABLISH 
PRESUMPTION OF DEATH OF ABSENCE SUSTAINED BY 
EVIDENCE. 

Evidence of diligent inquiry to establish presumption of insured’s 
death, arising from seven years’ absence, held sufficient to sustain court’s 
finding that such inquiry was made. 

(For other cases, see Death, Dec. Dig. § 4.) 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action by Mary Kaufmann against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


McCutchen, Willard, Mannon & Greene, of San Francisco, for ap- 
pellant. 

Sullivan & Sullivan and Theo. J. Roche, of San Francisco, for re- 
spondent. 


NoursE, J. This is an appeal from a judgment in favor of plaintiff 
and against the defendant on a policy of life insurance issued by the de- 
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fendant to plaintiff’s husband, who it is claimed was presumed to be dead 
because not heard from in seven years. The defendant denied the death of 
the insured and the receipt of proofs of death. 

The evidence in support of the allegations of the complaint was that 
plaintiff and the insured were married in 1903, and lived together in har- 
mony until 1909, when, without plaintiff's knowledge, her husband withdrew 
all of the money deposited to his credit in certain savings banks in San 
Francisco. He failed to come home for his lunch on that day, as was his 
custom, and plaintiff has not heard from him since. A letter dated the 
same day, and received by plaintiff on the day following, bade her good- 
by in the following terms: 

“Good by I am gone can’t stand it any longer I am so nervous and 
can’t rest must find reliefe I don’t care what become of me My Life is not 
worth living any longer * * * Good by Dear Mary and Got bless you 
for you are a good true Weman and believe me I have been true to you 
and always tried to make a good comfortable living for you but I can not 
stand this strain any longer Good by Got bless you Your loving Husband 
E. Kaufmann.” 

Soon after the disappearance plaintiff and one other reported the fact 
to the manager of the defendant company and were assured by him that 
the defendant would make a search for the insured. A detective employed 
by the company was assigned to that work. A number of witnesses who 
had known the insured in his lifetime were produced at the trial. They all 
testified that they had heard nothing of him since his disappearance. The 
complaint was filed in June, 1918, more than nine years after the date of 
the disappearance. Ample proof was made of the receipt of proofs of 
death, based upon the presumption. The only points urged upon appeal 
are: (1) That the circumstances surrounding the disannearance mav be 
inquired into to rebut the controvertible presumption of death of a person 
not heard from in seven years; and (2) diligent inquiry must be made to 
establish the presiimption of death of a person not heard from in seven 


ars. 

[1] (1) The first point raised is conceded by respondent, as it may 
well be, without having any effect upon the judgment. The presumption 
of death, based upon seven years’ absence, is a controvertible one, and may 
be rebutted by proof of facts and circumstances sufficient to overcome it. 
No such facts are in evidence in this case, and the court did not deny 
appellant the opportunity to make proof of such facts if any existed. 

[2, 3] (2) It may be conceded for the purpose of this opinion that 
diligert inquiry must he made te. es‘ablish this nresumption of death Here 
the trial court found that such diligent inquiry had been made. When re- 
spondent rested her case appellant offered no evidence. The facts as out- 
lined above show that some inquiry was made. Whether such inquiry was 
diligent depends upon all the facts and circumstances of the case. Re- 
spondent testified that she did make inquiry, and detailed some instances 
where such inquiry was made. The trial court, having before it the evidence 
of this inquiry, could properly determine whether it was diligent. Though 
the testmony upon the issue may be meager or insufficient in itself, the 
evidence consists of such testimony and all legal presumptions and infer- 
ences which muy be drawn upon the issue tendered. Where the trial court 
has found upon the issue and there is some evidence to support it, the 
finding, if sound as a matter of law, will not be disturbed on appeal. 

The judgment is affirmed. 

We concur: Langdon, P. J.; Brittain, J. 
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GREEN y. PRUDENTIAL INS. CO. OF AMERICA, (No. 22401.) 


(Supreme Court of Kansas. Jan. 10, 1920.) 
186 Pacific Reporter, 970. 


(Syllabus by the Court.) 


INSURANCE — STATEMENTS AND CONDUCT OF INSURER’S 
AGENTS NOT WAIVER OF CONDITIONS PRECEDENT TO 
TAKING EFFECT OF LIFE POLICY. 


The facts considered, and held, that conditions precedent to the taking 
effect of a life insurance policy were not waived by statements and con- 
duct of the insurer’s agents. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from District Court, Cherokee County. 

Action by Florence’.Green against the Prudential Insurance Company 
of America. Judgment for: defendant on the pleadings, and plaintiff ap- 
peals. Affirmed. 


A. S. Wilson, of Galena, for appellant. 
Haff, Meservey, German & Michaels, of Kansas City. Mo. for ap 
pellee. 


Burcu, J.- The action was one to recover on a life insurance policy. 
Judgment was rendered for the defendant on the pleadings, which were 
purposely framed to present the facts necessary for a correct determination 
of the controversy. The plaintiff appeals. 

L. J.. Pickering, an agent of the defendant residing at Galena, took 
the application of Oliver S. Green, who resided at Riverton, a village 
some distance from Galena, for insurance payable at the applicant’s death 
to his wife, the plaintiff. The application provided that it should become 
a part of the contract of insurance, and contained the following stipulation: 

“It is further agreed that the policy herein applied for shall be accepted 
subject to the privileges and provisions therein contained, and said policy 
shall not take effect until the same shall be issued and ‘delivered by the 
said company, and tle first premium paid therecn in full, while my health, 
habits, and occupation are the same as described in this application.” 

The first premium amounted to $30, $2 of which were paid and re- 
ceipted for when the application was taken. The application was forwarded 
to the defendant’s home office in Newark, N. J., where a policy was written 
conforming to the application. The defendant maintained a district agency 
at Joplin, Mo., which had supervision over agents of the district, includ- 
ing Pickering. A. B. Sullens was superintendent of the district agency, 
and in his absence an assistant, W. G. Cook, acted for him. The defend- 
ant sent the policy to the district agency for delivery and for collection of 
the first premium. Attached to the policy was a printed warning slip read- 
ing as follows: 


“To the Company’s Representative : 
“Hold This Policy. 

“Before you deliver this policy please refer to a letter from the ordi- 
nary application department and comply with any request contained 
therein. 

“Remember that it must not be delivered unless the applicant is in good 
health and the full initial premium is paid in cash, 

“It must not be left for inspection. A specimen policy or illustration 
may be left in its stead. 
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“You will be held responsible for a strict observance of the rules re- 
garding the delivery of policies as stated in the ordinary rate book. 
“The Prudential Insurance Company of America.” 


The policy with the attached slip was mailed to Pickering by the dis- 
trict agency, and was received by him on October 8, 1918. On October 
10th Pickering went to Riverton for the purpose of delivering the policy, 
but was unable to see Green, who was then in good health, because he 
was working in an establishment producing war material, from which visi- 
tors were excluded. On October 17th Pickering again went to Riverton 
to deliver the policy.. Green was ill at his home with influenza, which he 
had contracted a few days before. Pickering was informed of the fact, 
and did not see Green or communicate with him, and did not deliver the 
policy or collect the premium. Pickering did see the piaintiff, however, 
and told her not to worry; that the policy was valid and in force. On 
October 24th Green’s illness resulted in death. When Pickering learned 
of Green’s death he notified the district agency. Cook, who was then in 
charge, believed the defendant was under no liability on the policy, but 
was of the opinion proof of death might be taken. Accordingly Pickering 
went to the plaintiff's residence on October 27th, taking with him blank 
proofs which were then filled out, without expense to the plaintiff. She 
offered to pay any expense which might accrue, and offered to pay the 
remainder of the first premium; but Pickering told her the policy was in 
force and would be paid, and the premium would he deducted from the 
proceeds. Pickering wrote the plaintiff for the original receipt for $2, 
which she returned to him, and for which he gave her a duplicate. When 
informed of all the facts, the defendant on December 26th advised the 
plaintiff’s attorney that it declined to assume liability under the policy. 
Pickering was a soliciting agent having authority to take applications, de- 
liver policies, and accept payment of premiums; but by contract of em- 
ployment, by:rule of the company governing the conduct of agents, as well 
as by the special limitation contained in the warning slip attached to the 
policy, the district agency and Pickering were forbidden to deliver the 
policy without compliance with the conditions stated in the application. 


Right to recover on the policy is predicated on waiver. This court 
has always been liberal, in applying the doctrine of waiver in insurance 
cases, to avoid strict enforcement of conditions in completed contracts, to 
prevent forfeitures, and in all instances in which elements of estoppel were 
present. It has never before been called on to employ pure waiver, that 
is, Waiver not involving forfeiture, misleading, alteration of position, or 
prejudice of any kind, to make a contract of insurance with an applicant 
after his death. 

The application constituted part of a negotiation having in view the 
formation of a contract of insurance. The application itself stated con- 
ditions which were prerequisite to consummation of the contract. They 
were delivery of the policy, payment in full of the first premium, and un- 
impaired health at the time of delivery of the policy. It may be conceded 
that the company could waive any or all of these conditions. If, with full 
knowledge of all the facts, the officers of the company had paid the 
amount of the policy to the beneficiary, doubtless it would be held to have 
waived the conditions. If, however, any one of the conditions was not 
waived before the applicant’s death, there was no contract. 

It is elementary that there could be no waiver without an intention, 
entertained in fact.or implied from circumstances, to dispense with com- 
pliance with one or more of the conditions contained in the application, 
and manifested in some unequivocal manner. If whatever was done was 
consistent with a purpose to withhold delivery of the policy, collect the 
premium before delivery, or insist on good health at time of delivery, 
there was no waiver. 

The warning slip attached to the policy shows conclusively that the 
defendant did not waive anything by forwarding the policy to the district 
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agency, and by placing it in Pickering’s hands for delivery. If waiver 
occurred, it was because of what he did after he received it. 

The question whether or not, as between the company and the bene- 
ficiary, the law would regard Pickering as having authority to bind the 
company by waiver, may be passed by. As between the company and 
Pickering, he had no such authority in fact, and, under the circumstances, 
the limitations on his authority bear materially on the interpretation to be 
given his conduct. From his contract of employment, from the rules of 
the company governing the conduct of agents, and from the warning slip 
attached to the policy itself, Pickering knew that he must not deliver the 
policy unless the full initial premium were paid in cash and the applicant 
were in good health. A flagrant breach of the trust and confidence re- 
posed in him is not to be lightly imputed. A clear design to depart from 
the plain path of duty, and to commit the company to formation of a 
contract in opposition to the provisions of the application and in opposition 
to express and specific instructions regarding the very matter, should 
appear, 

Pickering’s first trip to Riverton after the application was taken was 
made for the purpose of collecting the premium and delivering the policy, 
and his conduct was consistent with an intention to obey his instructions. 
Not being able to see Green, he kept the policy and carried it away with 
him. 

Pickering’s second trip to Riverton was made for the purpose of de- 
livering the policy. He found Green stricken with a fatal disease, and 
was not permitted to see him. Payment of premium was not discussed 
with any one, the policy was not left with Green’s wife or any one else 
for delivery to him, and Pickering again retained possession of it and 
carried it away with him. This conduct was not only consistent with an 
intention to obey instructions, but was fairly inconsistent with any other 
intention. He did see Green’s wife, and told her not to worry; that the 
policy was valid and in force. The statement does not indicate an inten- 
tion on his part to assume the responsibility of bringing to a conclusion 
with her negotiations pending with Green, by dispensing with compliance 
on Green’s part of vital conditions with which he had engaged to meet. 
The statement merely indicates Pickering’s opinion of the legal effect of 
what had already occurred—a matter about which he was mistaken. Grant- 
ing that Pickering believed the policy was valid and in force, and that 
Mrs. Green need not worry, the statement, taken in connection with his 
conduct, is nevertheless perfectly consistent with the belief that he must 
still see Green, collect the premium, and deliver the policy to him, and 
with an intention to withhold delivery until that might be done. The re- 
sult is that waiver is not established. There is no claim that, because of 
Pickering’s misadvice, Green or Mrs. Green did or forbore to do anything 
relating to consummation of the contract, and Green died without life in- 
surance. 

The events occurring after Green’s death were of slight importance. 
The unwaived condition of the application that the policy should take 
effect on delivery to the applicant while in good health could not by any 
possibility be complied with, and the proposition to insure expired by vir- 
tue of its own terms. The company undertook to procure its own proof 
of death, and did so without any expense to the plaintiff. Whatever 
“trouble” she was put to in the matter and in mailing the receipt was too 
trivial to estop the company from denying liability. Her offer to pay 
the premium was not accepted, the policy was still retained by the com- 
pany, and Pickering’s declaration that the policy was binding and would 
be paid was of no more consequence than his opinion, previously delivered, 
that the policy was valid and in force. 

The judgment of the district court is affirmed. 

All the Justices concurring. 
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HURD v. PENN MUT. LIFE INS. CO. er at. (Nos. 22309, 22512.) 


(Supreme Court of Kansas. Jan. 10, 1920.) 
186 Pacific Reporter, 998. 


(Syllabus by the Court.) 


1. INSURANCE — PROCEEDING TO CHANGE BENEFICIARY 
NOT COMPLETED DURING INSURED’S LIFE DID NOT EF- 
FECT CHANGE. 


The insured, who by the terms of a life insurance policy retained a 
right to change the beneficiary by a prescribed method which included 
an indorsement on the policy, presented to the company a writing ex- 
pressing his desire to make the insurance payable to his estate, and also 
to surrender all claims on payment of the amount provided in that con- 
tingency. Because of the !oss of the policy the company required an in- 
demnifying bond as 4 condition to its taking favorable action on such ap- 
plication. While negotiations were pending with reference thereto the 
insured died, without the bond having been given. In a contest between 
the original beneficiary and the administrator of the insured it is held that, 
inasmuch as the requisite steps to that end had not been taken, and the 
company had not acquiesced in or recognized any change of beneficiary 
during the life of the insured, none had taken place, and the original bene- 
ficiary was entitled to the proceeds of the policy. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


2. INSURANCE — POLICY AND APPLICATION MADE PART 
THEREOF ARE TO BE CONSTRUED TOGETHER; RIGHTS 
OF INSURED’S WIFE AND DAUGHTER UNDER POLICY 
PAYABLE IN INSTALLMENTS STATED. 


Where a written application for life insurance is made a part of the 
policy issued thereon, the two are to be construed as parts of a single con- 
tract, and any seeming conflict between them is to be reconciled, if that 
result can be accomplished by any interpretation to which they are fairly 
open. Where such a policy is payable in installments and on its face 
designates the wife of the insured as the beneficiary, while the applica- 
tion provides that on the death of the wife the remaining installments 
shall be paid to his daughter, effect is to be given to both provisions by 
allowing the wife to recover the payments accruing up to the time of her 
death, and the daughter the remainder. 


(For other cases, see Insurance, Dec. Dig. §§ 151[2], 585[4].) 


Appeal from District Court. Shawnee County. 
Action by May Agnes Hurd administratrix with the will annexed of 
the estate of Jennie E. Pinkney, deceased, against the Penn Mutual Life 
Insurance Company and William J. Miller, administrator of the estate of 
Arthur E. Pinkney, deceased, and another, in which Helen P. Bacon in- 
terpleaded as claimant. Judgment for plaintiff, demurrer to the pleadings 
of the interpleader was sustained ,and interpleader and William J. Mil- 
ler each appeal. Judgment for plaintiff affirmed in part, and order sus- 
taining demurrer reversed, and cause remanded, with directions. 


Z. T. Hazen, Hugh McFarland, and J. D. M. Hamilton, all of Topeka, 
for appellants. 


E. A. Austin, R. W. Blair, and T. M. Lillard, all of Topeka, for 
appellee. 
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Mason, J. In an action upon a policy issued by the Penn Mutual 
Insurance Company to Arthur E, Pinkney, the company defended upon the 
ground that the insured in his lifetime had exercised an option to accept 
the surrender value. The district court having decided against this de- 
fense, the company did not appeal, but acquiesced in the judgment and 
paid into court the amount due on the policy, for which there were several 
claimants. In virtue of the fact that the policy named as beneficiary Jen- 
nie E. Pinkney, the wife of the insured, who survived him about two years, 
her administratrix claims it. Helen P. Bacon, the daughter of the insured 
by a prior marriage, claims a portion of it on the ground that in the 
application for the insurance, which was expressly made a part of the 
policy, she was named as a beneficiary in the event of the death of Mrs. 
Pinkney before payment had been completed. The administrator of the 
insured claims the whole amount on the ground that the beneficiary had 
been changed so that the policy had become payable to Pinkney’s estate. 
The trial court held upon the evidence (which was all in writing) that no 
change of beneficiary had been made, sustained a demurrer to the pleading 
of Mrs. Bacon, and rendered judgment in favor of the administratrix of 
Mrs. ne Mrs. Bacon and the administrator of the insured each 
appeal. 

[1] 1. The policy was issued January 26, 1912. It permitted a change 
of beneficiary if made in writing and indorsed thereon by the company 
at its home office. On March 9, 1915, Pinkney presented to the company 
a writing declaring that he changed the beneficiary and made the policy 
payable to his estate, and purporting to release all claims under it in con- 
sideration of the payment of its surrender value to one of his creditors. 
The policy at that time had been lost, and therefore the corporation, as a 
condition to acting in accordance with the application, made the require- 
ment that Pinkney should give an indemnity bond. On April 13, 1915, 
while negotiations with respect thereto were still pending, Pinkney died 
without the bond having been given. 

Pinkney’s administrator contends that, notwithstanding the failure of 
the attempt to cash in the policy at its surrender value, the part of the 
writing declaring a change of beneficiary should he treated as an independ- 
ent matter, and should be given effect hecause the insured had a right to 
make such a change, and had (in view of the loss of the policy) done all 
that he could to accomplish the purpose, and that only the company, and 
not the original beneficiary, could complain of the omission of any of the 
steps prescribed in the policy. Language is used in the syllabus of a 
Kansas case (Titsworth v. Titsworth, 40 Kan. 571, 20 Pac. 213) apparently 
supporting the latter part of this contention. and in conflict with the weight 
of authority on the subject (note 2 A. L. R. 1682). That language, how- 
ever, must be interpreted in view of the facts to which it was applied. 
There an insurance association during the lifetime of the insured had ac- 
cepted and acted upon his application for a change of beneficiary, granted 
it, made the change, and issued a new certificate. On being sued by both 
claimants the association paid the money into court for the benefit of 
whichever should prevail. In that situation it was held that the original 
beneficiary had no standing to attack the validity of the change on the 
ground that it had not been made in accordance with the rules of the as- 
sociation. The decision would perhaps be in point here if the company 
during Pinkney’s life had unconditionally acquiesced in the change of ben- 
eficiaries, and had made the requirement for an indemnity bond solely with 
reference to the application for the payment of the surrender value. 
part of the evidence tends to support that hypothesis, but on the whole 
record it is seen to be untenable. The writing referred to (the application 
for a change of beneficiary and for a surrender of the policy) bore an 
approval by an assistant actuary dated March 17, 1915, but that officer 
testified that this simply indicated that the execution of the paper was 
correct and satisfactory. The signature of the second vice president also 
appears on the document, but there is nothing to show that it was not at- 
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tached after Pinkney’s death. Moreover, the correspondence shows that 
the requirement of a bond was never withdrawn or satisfied, and was 
insisted upon after the date named. The assistant actuary testified 
that according to the company’s records the policy steod payable to the 
insured, and in case he wanted it payable to the original beneficiary addi- 
tional papers would have been required to change it back. This, however, 
was a mere conclusion of the witness, expressed at a time when the com- 
pany was trying to have effect given to the attempted surrender. In a let- 
ter written from the home office on May 7, 1915, to the Chicago agency 
it was said: 

“In our opinion the change of beneficiary when the surrender for 
the cash value was executed under the date of March 9, 1915, whereby the 
policy became payable to the insured for the purpose of securing the cash 
value of $558.37 to Vail & Sons, is effective. If we are to question this 
transfer, however, then title for such an amount as you might settle for 
in order to avoid a lawsuit would vest in Jennie E. Pinkney, widow of 
the insured, so that in any event the estate would not have any claim to 
any portion of the proceeds of this policy.” 

The assistant actuary also made this statement while on the stand: 

“Under date of March 9, 1915, our record shows the beneficiary was 
changed by the insured unto his estate as by power reserved.” 

This was literally true, but so worded as to be capable of conveying a 
wrong impression. The record to which reference was made did indeed 
recite that the change of beneficiary (together with the surrender of the 
policy) was effected on March 9, 1915, but the entry itself was tnade, as 
its own terms showed, more-than six months later. There is nothing in 
the record to bear out the idea that the company treated the application 
of the insured as embracing two distinct matters, and recognized the change 
of beneficiaries as accomplished, while demanding a bond before the sur- 
render of the policy should be effective. The language of the letter just 
quoted indicates the contrary attitude. The requirement that an indemnity 
bond should be given appears to have applied to the matter of the change of 
beneficiary as well as to that of the surrender of the policy. The fact in 
that regard could probably have been set at rest if the form of the bond 
submitted by the company for execution had been shown, but the docu- 
ment itself was not produced, nor was its absence accounted for, and no 
evidence of its contents was given. The burden of proof in this regard 
lay upon him who asserted, rather than upon the party denying, that a 
change of beneficiary had been effected. 

Whatever else it was necessary for the insured to do, in view of the 
loss of the policy, to effect a change of beneficiary, it is clear that he must 
in some unambiguous way express to the company his desire therefor. The 
words relating to that matter were incorporated in the blank application 
for the surrender value by the use of a rubber stamp, and were: “I change 
the beneficiary of this policy and make it payable to my estate.” They 
purported to be self-executing, but must be interpreted in view of the fact 
that they were selected by the company, and their immediate purpose was 
to do away with the rights of the original beneficiary, so that her consent 
to the surrender should not be necessary. They were conclusive evidence 
that the insured desired a change of beneficiary if the policy was to be 
surrendered and the proceeds paid to his creditors. But they did not prove, 
and indeed gave no fair reason to believe, that he desired such change as a 
separate and distinct matter; that, if he had known that his effort to real- 
ize the present value was to be defeated and the policy was to be continued 
in force, he would still have preferred to have the proceeds at his death 
paid to his administrator instead of to his widow. The fact that he applied’ 
at the same time and by one writing for two changes in the existing status, 
one being necessary if the other was to be effected, creates no presumption 
that he desired the first for its own sake. 

[2] 2. The application for the insurance was made upon one of the 
company’s printed forms. The questions to be answered by the applicant 
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were arranged in one column in groups, each group being designated by a 
figure, and each separate question by a letter. Blanks were left in a sec- 
ond column for the answers, which were sometimes printed in part. The 
question designated as 3A read: “Give the name and post office address of 
the person for whose benefit the insurance is proposed in the event of your 
death.” In the corresponding place in the second column was printed 
WEKs “i ccawa vnawneaars If the said beneficiary outlives me; otherwise to 
my estate.” In the blank just indicated were written the words: “Jennie 
E. Pinkney, Kansas City, Mo.” At the foot of the applicant’s question- 
naire, below his signature, two footnotes were written, the second read- 
ing: “*3A. After death of ben., remaining installments to my daughter, 
Helen Bacon, wife of Chas. M. Bacon, Chicago.” The policy began with 
the clause: “In consideration of the application for the trust certificate 
policy, which is made a part hereof.” The beneficiary was thus desig- 
nated: “Jennie E. Pinkney, his wife, if she survive him; otherwise to his 
executors, administrators, or assigns.” The payments in the event of 
Pinkney’s death were to be made in quarterly installments of $187.50 each, 
extending over a period of twenty years, no beneficiary having power of 
commutation, although in case of the death of the person to whom the 
installments were payable an option of commuting was given to the legal 
representatives of such person. 

We regard the provision that the application is made a part of the 
policy as requiring the two writings to be treated as portions of a single 
contract, and any seeming inconsistency to be resolved by the aid of all the 
light shed upon the real intention of the parties by the consideration of 
everything found in either which is pertinent to the matter. If the policy 
stood alone—that is, if the application were not made a part of it—there 
would be no doubt that the wife of the insured was the sole beneficiary, 
and that, if she died after him, and before the full payment had been made, 
any remaining amount would go to her administratrix if she died intestate 
without having made a transfer. But to give this effect to the document 
as it stands would be to ignore the terms of the application, which provides 
in as explicit language as could be employed that in such a situation the 
remaining payments should be made to Mrs. Bacon, the daughter of the 
insured. There is no absolute and irreconcilable conflict between the two 
portions of the contract. Effect can be given to every provision of both. 
The policy, exclusive of the application, does not expressly say that in- 
stallments accruing after the death of Mrs. Pinkney shall be payable to 
her administrator. She could personally have the benefit only of such 
installments as should mature during her lifetime. The added provision of 
the application making these subsequent installments payable to Mrs. 
Bacon does not contradict the other terms of the contract; it supplements 
them; it at most qualifies them. It gives a specific and express direction 
concerning a matter which otherwise would be controlled by general and 
implied provisions. If Pinkney’s widow had outlived him by 20 years, she 
would have been entitled to all the proceeds of the policy, and there would 
have been no need to look beyond the broad language embodied in the first 
page of the contract. Her death within that period gave opportunity to 
apply the special proviso elsewhere found framed to meet that contin- 


gency. 

tt is true, as contended by the appellee, that a duty rested on the in- 
sured, if he discovered that the policy given him did not comply with his 
application, to advise the company of the fact, if he did not choose to 
abide by the change. But with the application made a part of the contract 
it cannot be said that he was bound to look only to the face of the policy, 
or to act upon the theory that there was a conflict between it and the 
attached portion. 

In the argument in support of the view which was taken by the trial 
court that the administratrix of Mrs. Pinkney was entitled to the whole 
proceeds of the policy, much reliance is placed upon Burt v. Burt, 218 
Pa. 198, 67 Atl, 210, 11 Ann. Cas. 708. There a similar policy was on its 
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face made payable to the insured, his executors, administrators, or assigns. 
The application, which was made a part of the policy, designated the 
beneficiary in these words: “Self if living; if not, equally divide among 
my 2 nephews, 2 nieces, Flora Burt, John Burt, Jr., Maggie Burt, Wm. 
Burt, Jr., children of John T. Burt.” The insured died before the ma- 
turity of the policy, and the trial court held that the beneficiaries named 
in the application were entitled to its proceeds. The judgment was re- 
versed on appeal, one justice out of five dissenting. That decision was 
rendered in 1907, and, as the Penn Mutual Company is a Pennsylvania 
corporation, the suggestion is made that the interpretation of the present 
policy is controlled by it. The construction of the contract does not in- 
volve the application of any local law, but the ascertainment of the real 
intention of the parties. Moreover, we do not regard the case as directly 
in point, because there an absolute conflict existed between the policy and 
the application, .while here, as already stated, the seeming conflict can 
be reconciled by an interpretation to which the language used is open. 
It cites but one authority (Hunter v. Scott, 108 N. C. 213, 12 S. E. 1027) 
which interpreted a policy of which the application was not made a part, 
and therefore could have but little bearing on the question involved. It 
seems to be based on the supposition, which we cannot regard as sound, 
that the sole purpose of referring to the application in the policy was 
to hold the insured to the warranty of the truthfulness of his answers, 
and to prevent any dispute as to the representations on faith of which 
the policy had been issued. It is annotated in 11 Ann. Cas. 708, but 
in our judgment is not sustained by the cases there collected. In several 
of them the application was not made a part of the policy; in others, 
where the contrary was true, a provision of the policy was held to con- 
trol in case of conflict, but the reason, or at all events a reason, given 
was that the contract was ambiguous and should be construed most 
strongly against the company; the question involved being of a kind to 
make that rule applicable. Moulor v. American Life Ins. '‘Co., 111 U. S. 
335, 4 Sup. Ct. 466, 28 L. Ed. 447; Harr v. Highland Nobles, 78 Neb. 175, 
110 N. W. 713; Logan v. Assurance Soc., 57 W. Va. 384, 50 S. E. 529; 
Goodwin v. Assurance Association, 97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 
473, 59 Am. St. Rep. 411. In still others provisions of the application 
were allowed to prevail over those of the policy. Other cases of that char- 
acter or tendency not cited in the note are Eckler v. Terry, 95 Mich, 123, 
54 N. W. 704, and Harding v. Littlehale, 150 Mass. 100, 22 N. E. 703. 

Moreover, the proceeds of the policy in the Burt Case were not dis- 
posed of in the manner indicated in the decision referred to. The Su- 
preme Court, as there shown, ordered judgment for the executrix of the 
insured, but this order was later set aside, and a new trial was allowed. 
This resulted, as the first one had, in a judgment for the beneficiaries 
named in the application, which was affirmed on a second appeal. Burt 
v. Burt, 221 Pa. 171, 70 Atl. 710. The opinion speaks of a mistake in 
writing the policy, but the reference does not seem to be to a situation 
in which under the practice elsewhere reformation of a contract is granted 
on account of a mutual mistake; for the decision appears to be based on 
the peculiar Pennsylvania rule which in some circumstances allows con- 
vincing parol evidence to vary a written instrument. 4 Wigmore on 
Evidence, § 2431, p. 3429. The final result of the litigation, in whatever 
terms expressed, gave effect to the real intention of the parties, as ex- 
hibited in the application, supplemented by oral evidence. 

In Ogletree v. Hutchinson, 126 Ga. 454, 55 S. E. 179, the application 
was not in terms made a part of the policy. Even in this situation it 
was held that the two writings should be construed together, and, as 
no beneficiary was named in the policy, the person designated in the 
application was entitled to the proceeds. It was said, however, that if 
there had been a conflict, the policy would have controlled. 

The appellee also contends that the application itself is ambiguous as 
to the beneficiary; that the marginal note is not a part of the application, 
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and is inconsistent with it; and that in that situation the first provision 
should control, and the last be rejected. We think the application makes 
it entirely clear that Pinkney desired his daughter to receive the proceeds 
of the policy in case his wife should die before its payment was com- 
pleted. 

The judgment, so far as it excludes Pinkney’s administrator from an 
interest in the proceeds of the policy, is affirmed. The order sustaining 
a demurrer to the pleading of Mrs. Bacon is reversed, and the cause is 
remanded for further proceedings in accordance herewith. 

All the Justices concurring. 


CHOATE et at, v. PROVIDENT SAVINGS LIFE ASSUR. SOC. 


(Court of Appeals of Kentucky. Dec. 19, 1919.) 
216 South Western Reporter, 1073. 


1. INSURANCE—PRESUMPTION THAT POLICY HOLDER EX- 
ERCISED BENEFICIAL OPTION. 


Where a 19-payment life policy provided various options which 
might be exercised by the insured at the expiration of the premium 
period, and the last option provided that the insured might continue it as 
a paid-up life contract without payment of further premiums, and in- 
sured did not take any steps to obtain the surrender value of the policy, 
etc., it will be presumed that he continued it as a paid-up policy. 


(For other cases, see Insurance, Dec. Dig. § 517.) 


2. INSURANCE — INSURER’S LIABILITY ON 19-PAYMENT 
POLICY AFTER EXPIRATION OF PREMIUM PERIOD. 


Where a 19-payment policy provided that in event of the death of 
the insured during the premium period the beneficiary should be entitled 
to the face value of the policy, plus an amount equal to its loan value, 
and further provided that, after payment of the last premium the policy 
should become paid up for life for its full face value, held that, where 
the insured did not exercise options to obtain the cash surrender of the 
policy on payment of the last premium, his beneficaries were not, upon 
his death after expiration of the premium period, entitled, in addition 
to the face of the policy, to an amount equal to its loan value. 


(For other cases, see Insurance, Dec. Dig. § 517.) 


Appeal from Circuit Court, Franklin County. 

Action by Virginia Choate and others against the Provident Savings 
Life Assurance Society. From a judgment for the amount which de- 
fendant admitted was due, and denying further recovery, plaintiffs ap- 
peal. Affirmed. 


; Scott & Hamilton and James Polsgrove, all of Frankfort, for appel- 
ants. 

J. P. Hobson, of Frankfort, and Keith Bullitt, of Seattle, Wash., for 
appellee. 


Sette, J. Robert S. Choate died in Franklin county, Ky., in the 
year 1917, survived by his widow, the appellant, Virginia Choate, and three 
children, the appellants, Lula V,, Leroy, and J. S. Choate, all adults. 
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At the time of his death the decedent held on his life a policy of insur- 
ance in the appellee, Provident Savings Lifé Assurance Society, of the 
face or paid-up value of $3,000, of date June 15, 1891, payable at his 
death to his widow and children, who, as-the beneficiaries named in the 
policy, brought this action in the court below, seeking to recover of the 
appellee $5,297.10, as the amount of insurance claimed to be due them on 
the policy; this amousit being made up, as alleged in the petition, of the 
$3,000, stated in the face of the policy, $1,767, by way of additions accu- 
mulated on the policy from its issuance, June 15, 1891, down to June 15, 
1911, the date to which the last payment of premium carried it, and the 
aed sum of $530.10, by way of accumulations on the policy after June 

The answer of appellee denied appellants’ right to the accumulations 
of the policy, or any of them, claimed in the petition; alleged that the 
value of the policy was only $3,000; set up an indebtedness against the 
policy due appellee of $2,099.14, the principal and interest of a note for 
reserve premiums thereon executed by the insured, which, deducted from 
the face value thereof, would, as alleged, leave appellee owing only 
$900.86, and this amount it tendered appellants and offered to pay into 
court. 

No proof was taken by the parties, and, following a motion by ap- 
pellants in the circuit court to strike from the answer the paragraph 
appearing below in the opinion, the case was submitted in that court on 
the motion and pleadings. The court sustained the appellee’s several 
contentions; hence appellants’ motion to strike from the answer the para- 
graph objected to was overruled, and their recovery on the policy limited 
to: the $3,000 named therein, with 6 per cent. interest from August 24, 
1917, and costs of the action, credited by the insured’s indebtedness to 
the appellee of $2,089 29, with 5 per cent. interest from December 1, 1917, 
thereby leaving due appellants on the policy the net balance of $900.86, 
admitted by the answer. From the judgment manifesting the above 
rulings the latter have appealed. 

The only question urged for decision on the appeal must be deter- 
mined by a.construction of certain provisions of the policy before us. 
The question seems to be presented by the following averments of the 
answer which the circuit court refused to strike out: 

“By reason of the failure of the insured, Robert S. Choate, to elect 
to discontinue the insurance, said insurance was, on June 15, 1911, by 
virtue of the provisions of said policy above set forth, continued as a 
paid-up contract during the life of Robert S. Choate for its full amount, 
to wit, $3,000, without the payment of further premiums by him, and as 
there were no profits earned by, or properly belonging to. or. apportioned 
or apportionable to, said policy, or other participation policies then exist- 
ing, said policy was, at the date of the death of Robert S. Choate, a con- 
tract for its full amount, to wit, $3,000, and no more, charged with a 
lien on account of the loan hereinabove mentioned of $935.52 and interest 
accumulations thereon.” 

Choate first obtained of the appellee in 1891, a renewable annual 
policy for $3,000, which he-carried on his life until 1901 In that: year 
appellee issued to him, in lieu of the first policy, the policy now under 
consideration known as a 19-payment whole-life. policy. In order to give 
the insured the benefit of a lower rate of premium than would have been 
chargeable to him at his actual age in 1901, the new policy was dated 
back to June. 15, 1891, and a note given by him to represent the reserve 
portion of the premiums that would have been paid by him if the policy 
had in fact been issued on June 15, 1891. The note when given amounted 
to $935.52, but at the institution of this action it amounted, with its accrued 
interest, to $2,099.14. ‘ 

The premium on the first policy was payable semi-annually, i. e. $74.82, 
on June 15, 1891, the date of issue, and. $74.82 on the following Decem- 
ber 15, 1891, which would thus carry the policy to June 15, 1892. It 
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was provided in the policy that if the insurance was kept up until June 
15, 1892, that is, if the December 15, 1891, half portion of the premium 
should be paid, the company would renew the policy as a “19-payment, 
whole-life policy,” upon the payment of $74.82 on June 15th and Decem- 
ber 15th in each year, “until such premiums for 19 years had been fully. 
paid.” Therefore the period between June 15, 1910, and June 15, 1911, 
would be the nineteenth year after June 15, 1892, so upon the payment 
of the semi-annual premium due on December 15, 1910, the last install- 
ment of the premium for the nineteenth year would thereby be paid. 
Hence, under the expressed provisions of the policy, it became a whole- 
life policy immediately upon the payment of the semi-annual premium on 
December 15, 1910. That was the last premium the insured was com- 
pelled to pay in order that the policy might become a whole-life policy. 
In other words the premium paying period began on June 15, 1892, and 
ended on December 15, 1910, after which date no further premiums of any 
kind were to be paid. 

{1, 2] On page 3 of the policy is the following provision: 

“Should the death of the assured occur within the premium paying 
period hereunder and while this assurance is in force, the society then 
promises to pay to the beneficiaries, in addition to the face value of this 
policy as defined above, an amount equal to the loan value of this policy 
at its last anniversary, as set forth in the table of surrender values below.” 

This is followed by a table allowing certain loan values up to June 
15, 1910, and no later. 

In the absence of this special provision it would seem that upon the 
death of the insured, whenever it occurred, there would have been pay- 
able to the beneficiaries only the sum of $3,000, principal sum provided 
for in the policy. It also seems apparent that under that special provision 
the payment of the additional sum, or sums, was expressly contingent 
upon the death of the insured “within the premium paying period.” Ap- 
parently, however, to make it doubly clear that the additional sum was 
to be paid only in the event that the “death of the insured occur within 
the premium paying period,” the policy contained the following addi- 
tional special provisions (appearing under the table setting forth the 
loan values): 


“The last premium hereunder falls due upon the fifteenth day of 
December, 1910, upon payment of which this policy becomes paid up 
for life thereafter for its full face value of $3,000.00.” 


It is the contention of appellee that as the premium paying period 
ended at the moment the last premium was paid on December 15, 1910, 
under the provisions of the policy above quoted, the amount to which the 
beneficiaries were entitled upon the occurrence of the death of the insured 
after December 15, 1910, was $3,000, and no more; and such was the 
holding of the circuit court. 

Under the table of loan values on the third page of the policy it is 
provided that the accumulation period (as. distinguished from the 
“premium paying period”) should end on June 15, 1911, and that the entire 
terminal cash value of the policy on that date would be $1,908, which was 
available to the insured after he elected to abandon the policy and take 
its equivalent in cash. At the bottom of the same page is the further 
provision that if the insured should, at the end of the accumulation period 
on June 15, 1911, wish to discontinue the insurance by cashing the policy 
in he might take its entire cash value of $1,908, or its value. converted into 
an annual income for life. As the insured admittedly failed to exercise 
his right to surrender the policy for its cash value, the presumption must 
be indulged that he elected to take some other option given him under the 
policy, and the only remaining option provided for in the policy was that 
the insured might, at the end of the accumulation period on June 15, 
1911, “continue this assurance as a paid-up life contract for its full 
amount without the payment of further premiums. * * *” 
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Obviously the words “continue this assurance as a paid-up life con- 
tract for its full amount” mean a continuance af the insurance for the 
full amount which would be payable as a death claim if the insured 
died on or after the date at which the option became available. This 
meaning is also given the language referred to by this further provision 
also appearing under the table of loan values: 

“* * * This policy becomes paid up for life thereafter for its full 
face value of $3,000.00.” 

It would seem to follow from what has been said that the right ta the 

additional insurance that might have accumulated on the policy was con- 
ditional upon the insured’s dying “within the premium paying period” ; 
consequently, when the premium paying period ended on June 15, 1911, 
without an exercise by the insured of the option then available, the full 
amount of the policy was $3,000, and only that amount was due thereon 
upon the death of the insured in 1917, subject, of course, to be reduced 
to the extent of the indebtedness owing by the insured to the appellee 
at the time of his death, which, as we have seen, amounted to $2,099.14. 
The appellants’ contention as to the amount to which they are entitled 
under the policy rests upon the theory that, as the accumulations claimed 
would have been payable if the death of the insured had occurred prior 
to June 15, 1911, it would be unjust to relieve appellee of their payment 
merely because he died subsequent to that date. The contention is over- 
thrown by the contract made by the parties themselves. It is the opposite 
of what is known as a semitontine policy contract, under which there is 
payable a reduced amount if the insured dies within a certain period, and 
an increased amount if he dies after the expiration of the period. Under 
the plan of insurance contained in the policy sued upon there is payable 
an increased amount if the insured dies within a certain period and a 
reduced amount if he dies after the expiration of the period. It is not 
improper to add, however, that both plans of insurance have become 
practically obsolete, as in the light of modern insurance experience and 
development their inferiority has been strikingly demonstrated. How- 
ever, the plan of insurance contained in the policy here involved was in 
vogue when the policy was issued, and we are aware of no authority 
which declared such a policy invalid, nor have counsel cited any such 
authority. In Equitable Life Ins. Co. v. Cosby, 126 S. W. 142 (not 
elsewhere reported) it is said: 
_ “There is nothing peculiar about a contract of insurance that entitles 
it to be treated different from any other contract. It is true, such con- 
tracts are at times so worded that the rights of the parties are not easily 
determined; but, when they are determined, they are enforced as other 
contracts. Here no such difficulty is encountered. The contract is plain, 
the rights of the parties agreed upon in advance, and the only questions 
open for determination were, How many premiums had been paid, and 
what was the present worth or cash-surrender value of the paid-up 
policy on April 30, 1907?” 

Although a part of the profits are alleged in the petition to have’ 
accumulated upon the policy since June 15, 1911, the right to such profits 
is not allowed by the terms of the policy and, besides, the allegations 
of the appellee’s answer that there were no such profits is uncontroverted. 


‘ ” no legal ground is shown for disturbing the judgment, it is af- 
rmed. 
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STEVENS er at. v. MUTUAL LIFE INS. CO. OF NEW YORK, 


(Court of Appeals of New York. Jan. 6, 1920.) 
125 Northeastern Reporter, 682. 


1. INSURANCE—CANCELLATION OF LIFE POLICY FOR NON- 
PAYMENT OF LOAN EFFECTIVE WITHOUT NOTICE AND 
PAYMENT OF SURRENDER VALUE. 


Under notes for loans on paid-up life policies providing that, if the 
policy holder failed to pay the note or interest when due, the company 
without further notice or demand might cancel the policies, apply the 
cash surrender value on the note, and pay the balance on demand to the 
parties entitled thereto, notice of the cancellation and payment of the sur- 
render value is not necessary to render the cancellation effective. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


2. INSURANCE—PROVISION FOR- CANCELLATION WITHOUT 
NOTICE FOR NONPAYMENT OF LOAN IS VALID. 


A provision in notes for loans on paid-up life policies for cancella- 
tion without notice or demand on nonpayment of the loans is not illegal 
or inequitable. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


3. INSURANCE—DELAY IN CANCELLATION FOR NONPAY- 
MENT OF LOAN IS NOT WAIVER OF RIGHT. 


Where notes for loans on paid-up life policies provided for cancel- 
lation of the policies without notice or demand “as of the date of: de- 
fault” in case-of nonpayment, a delay of 45 days after default in can- 
celing the policies was not a waiver of the right to cancel without notice. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


4. INSURANCE—INSURER ENTITLED TO CANCEL POLICIES 
WITHOUT NOTICE FOR NONPAYMENT OF LOAN. 


Notices sent to a policy holder prior and subsequent to the maturity 
of loans on his paid-up policies, though clumsily worded and containing 
inapplicable statements, held not such as to entitle him to believe that the 
insurer would not exercise its right to cancel the policies without further 
notice. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Supreme Court, Appellate Divisian, Fourth Depart- 
ment. 

Action by Robert L. Stevens and others, as executors, against. the 
Mutual Life Insurance Company of New York. From a judgment of 
the Appellate Division (183 App. Div. 629, 171 N. Y. Supp. 296) affirm- 
ing a judgment of the Trial Term entered upon a verdict directed by the 
we in favor of plaintiffs, defendant appeals. Reversed and complaint 

ismissed. : : 


Frederick L .Allen, of New York City, for appellant. 
L. L. Babcock, of Buffalo, for respondents. 


ANprews, J. On May 16, 1914, Federick C. Stevens held five paid-up 
life policies issued by the Mutual Life Insurance Company. On that day 
he borrowed from the company $1,837 on each policy and executed five 
notes, in each promising to pay that sum and interest on January 24, 1915, 
and in each stating that he had deposited with and assigned to the com- 
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pany ‘as collateral security one of such policies and agreeing that, if he 
failed to repay the note or interest when due, the company, “without fur- 
ther notice and without further demand for payment, may cancel said 
policy as of the date of default”-and apply to the payment of the note 
and interest $1,920, fixed as the cash surrender value of the policy, and 
pay the balance (if any) on demand to the parties entitled thereto. The 
notes also provided that upon request and upon the payment of interest 
the time for their payment might be extended for six months or one 
year. If that was done the same-provisions for cancellation were appli- 
cable, except that the amount fixed for the cash surrender value might 
be increased. 


On January 24, 1915, all interest was paid and the loan extended: to 
January 24, 1916. At some time, apparently prior to that date in view 
of the language used, five notices were sent to Mr. Stevens, each stating 
that the loan and interest would be payable on January 24th, and asking 
him, if he wished to continue the loan, to remit the interest. The notices 
also contained certain statements not applicable to paid-up policies, No 
attention was paid to these notices and no payments made. The com- 
pany did not, however, at once cancel the policies. As 30 days’ grace 
is allowed for the payment of premiums, its custom is said to be to 
allow the same privilege for the payment of interest and 15 days in addi- 
tion so as to enable it to hear from distant points and make certain that 
no payments have in fact been made. Instead, on February 12th it wrote 
to Mr. Stevens on what were evidently forms relating to the nonpayment 
of premiums that interest on each loan “will expire on January 24, 1916,” 
and that it trusts he will remit “before that time, * * * that the in- 
surance may not lapse,” the interest and 46 cents which was evidently 
compound interest from January 24, 1916. It further stated that unless 
a remittance was received before the date of expiration, restoration .of 
the insurance would be subject to certain conditions, and asked Mr. 
Stevens to give the matter his prompt attention. Still nothing was done, 
and on February 28th five other letters were sent by the company. Like 
the last, they were a clumsy attempt to adopt a form letter as to pre- 
miums to the circumstances surrounding the loans. They each notified’ 
Mr. Stevens that he had allowed his “policy to lapse” by default in the 
payment of interest. They then discussed matters in terms not appropriate 
to paid-up policies. But they say that a policy is too valuable an asset 
to be cast aside, and ask Mr. Stevens to take up the matter of restoring 
those issued to him. Finally a note at the end distinctly gives the num- 
ber of the policy referred to, states that it is paid up, and that $110.22 
interest on a loan was due January 24, 1916. Once more no notice was 
taken of these letters, and on March 9th the company canceled each policy 
by pasting: upon it a cancellation slip as of January 24, 1916. On the 13th 
the company wrote him that each policy had been canceled because the 
loan had not been paid or renewed, gave a statement of the transactivu 
and inclosed.a check of $28.78 on each policy, being the balance . due. 
These letters and checks were forwarded to the defendant’s agents at 
Washington, and were there mailed to Mr. Stevens at his home in Attica 
before his death, which occurred suddenly on the 14th. They were not 
received, however, until afterwards, and the latter were then returved 
to the company by his executors. These executors now claim. that they 
are entitled to the face value of the paid-up policies less the amount due 
on the loans. To recover that amount this action.is brought. 

The trial court directed a verdict for the plaintiffs on the ground that 
the cancellation of the policies did not become effective until notice thereof 
reached Mr. Stevens and until he was either paid the balance due or was 
informed that the company held that sum subject to his demand. The 
Appellate Division did not adopt. the reasoning of. the trial judge, but - 
affirmed his action on the ground that the company had waived its right 
to cancel without further notice of such intention. We think the action 
cannot be maintained on either theory. 
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{1, 2] The contract is clear. Its terms are not ambiguous. On default 
the company may cancel the policy without further notice or further de- 
mand. This cancellation is the basis for further action. After it, but 
necessarily only after it has been effected, the company applies the sur- 
render value of the policy to the payment of the note. If any balance 
remains, it will pay it to the borrower on demand, The provisions are 
independent. They do not resemble those in fire policies where the man- 
ner in which cancellation may be effected is prescribed. Here the borrower 
expressly agrees that the cancellation may be made without notice by the 
action of the company. Such an agreement is not illegal. Clare v. Mut. 
Life Insurance Company, 201 N. Y. 492, 94 N. E. 1075, 35 L. R. A. (N.S.) 
1123. Nor is it inequitable. The borrower knows when the loan is due. 
He knows the privilege he has conferred. He knows it will generally 
be to the advantage of the company to enforce the cancellation. It is 
for him to ascertain if cancellation has been effected because of his de- 
fault, and, if so, to demand any balance that may be due to him, In 
most banking loans on collateral the bank reserves the right to sell the 
collateral on default or to retain it itself at a fair value and apply the 
proceeds on the loan. Any balance due belongs to the borrower. But 
it has never been held that the transaction is not closed until notice is 
—— that such a balance is in its hands. This transaction is precisely 
similar. 

[3] As we have said, the time of payment of the notes was extended 
until January 24, 1916. The evidence of interest payments and the state- 
ments of plaintiff’s counsel show this fact beyond a doubt. If so, a mere 
delay of 45 days in canceling policy is immaterial. Nothing in the 
collateral note required the company to exercise its option to cancel on 
the very day it became due. The agreement expresses the contrary intent. 
The cancellation is to be made “as of the date of default.” This implies 
action subsequent to that date. It is true the delay might be so great as 
to permit an inference of fact that the company had made an election not 
to cancel. Once made, the insured might rely upon such election, and 
cancellation would require reasonable notice and demand. But such a 
delay as here occurred would not of itself permit such an inference. 

Is there anything in the letters and notices that requires a different 
result? If the company extended indefinitely the time for the payment of 
the principal and interest, or if because of its action the: insured was 
justified in believing such an extension had been granted and failed to 
make required payments relying on such a belief, again ne cancellation 
could be had without reasonable notice and demand. 

[4] The defendant does not appear to have knowingly and intention- 
ally extended the time. Nor do the letters and notices justify a belief 
on the part of Mr. Stevens that such an extension had been granted. He 
was a business man and had been a banker. We must infer in him a 
reasonably intelligent appreciation of the meaning of them. The first sim- 
ply informed him that his loan would become due on January 24, 1916, 
and that some action on his part was required if it was to be extended. 
Certain provisions on the back of this paper referring to loans on ordi- 
nary policies and to extensions of loans if premiums were promptly paid 
he knew did not apply to him. From that of February 12th the most 
that he could infer was that, although in default, he might still be per- 
mitted, if he acted immediately, to pay his interest as of January 24th 
and so obtain an extension. The word “lapse” was inappropriate, but a 
business man, as was Mr. Stevens, could not have understood he was 
given an indefinite time within which to make his payments, and that 
good faith, therefore, required a further notice before cancellation was 
enforced. The letter of February 25th was entirely unfitted to the cir- 
cumstances; but at least it was a clear notice that the policies were no 
longer in force and that further negotiations were required to restore 
them. Finally, there is no direct evidence that Mr. Stevens understood 
an extension was granted him, and no facts appear from which the in- 
ference may be drawn either that he so believed or that he relied on such 
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belief. The truth probably. is that he intended to allow: his policies to 
be canceled so as to pay his notes. : 

As we find no question of fact to be submitted to a jury, the judg- 
ments of the Trial Term and of the Appellate Division should be re- 
versed, and the complaint dismissed with costs in all courts. 

Hiscock, C. J., and Hogan, Cordozo, McLaughlin, and Elkus, JJ., 
concur. 

Pound, J., not voting. 

Judgments reversed, etc. 


NORTH AMERICAN UNION v. OLIPHINT. (No. 79.) 
(Supreme Court of Arkansas. Dec. 22, 1919. Rehearing Denied Jan. 19, 
1920.) 


217 Southwestern Reporter, 1. 


1. INSURANCE — FOREIGN FRATERNAL BENEFIT SOCIETY 
ESTOPPED TO DENY DUE SERVICE OF PROCESS IN AC- 
TION FOR AGENT’S COMPENSATION. 


A fraternal benefit society, that was doing business in the state in 
violation of Acts 1917, p. 2087, is estopped to deny that it had 
a license, or that the superintendent of insurance was its agent for pur- 
poses of service of process in action for agent’s compensation. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE — FOREIGN FRATERNAL BENEFIT ASSOCIA- 
TION “DOING BUSINESS” IN STATE. 


A fraternal benefit society, that took over the membership of another 
fraternal benefit association, which was doing business in the state, 
adopted the local organizations of the order taken over, attached riders 
to the policies assuming the liabilities under the policies, levied and col- 
lected premiums and dues on the policies, paid losses, and directed rep- 
resentatives of the merged company to solicit insurance, was “doing busi- 
ness” in the state, within the meaning of Acts 1917, p. 2087, relating to 
service of process on foreign benefit societies. 


(For other cases, see Insurance, Dec. Dig. § 16.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


4. INSURANCE—AGREEMENT TO PAY MONETARY CONSID- 
ERATION TO AGENT SHOWN 


Letters held to indicate an undertaking to pay a monetary considera- 
tion to plaintiff for services being and to be rendered an association 
of members of a fraternal benefit association, which had been merged 
in another association, in restoring its independence and regaining its 
funds, and not merely that a position would be obtained for plaintiff on 
the successful termination of the litigation. 


(For other cases, see Insurance, Dec. Dig. § 695.) 
5. INSURANCE — RATIFICATION OF EMPLOYMENT CON- 
TRACT SHOWN BY CORRESPONDENCE. 


Letters written by a fraternal benefit association held sufficient to 
support a finding that such association ratified a contract of an associa- 
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tion of members of such fraternal benefit association, which had been il- 
legally merged in another fraternal benefit association, to: pay plaintiff 
for services rendered and to be rendered. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from Circuit Court, Pulaski ‘County; G. W. Hendricks, 
Judge. 

Suit by T. J. Oliphint against the North American Union. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Sherrill, Buchanan & Mallory, of Little Rock, for appellant. 
Moore, Smith, Moore & Trieber and Gardner K. Oliphint, all of 
Little Rock, for appellee. 


HAWLEY v. ASTNA LIFE INS, CO. et at. (No. 12873.) 
(Supreme Court of Illinois. Dec. 17, 1919. Rehearing Denied Feb. 4, 


125 Northeastern Reporter, 707. 


1. INSURANCE—POLICY ON LIFE OF ANOTHER, IN ABSENCE 
OF INSURABLE INTEREST, VOID. 


Ome having no insurable interest in the life of another cannot pro- 
cure a policy of insurance on such life, and a policy so procured is void 
at its inception. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE — LIFE POLICY VALID IN ABSENCE OF IN- 
SURABLE INTEREST IN PASSIVE BENEFICIARY. 
One may insure his own life for the benefit of another having no 
insurable interest therein. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


3. INSURANCE—ASSIGNMENT OF POLICY FOR MORE THAN 
SURRENDER VALUE TO ONE WITHOUT INSURABLE IN- 
TEREST VALID. 


The holder of a life insurance policy payable to his estate and hav- 
ing a surrender value of $2,040.40 could validly assign it by absolute 
sale for $4500 cash to one having no insurable interest in his life. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


Appeal from First Braneh Appellate Court, First District, on Ap- 
peal from Circuit Court, Cook County; Thomas G. Windes, Judge. 

Suit by Fanny Lacy Hawley, executrix, against the A=tna Life In- 
surance Company and others. From decree for plaintiff, defendants ap- 
pealed to the Appellate Court, which reversed, with directions to dismiss 
the bill, and plaintiff appeals. Judgment of Appellate Court affirmed. 


William G. Wise and Worth E. Caylor, both of Chicago for appel- 
lant. . 

John M. Curran, of Chicago (Herman W. Stillman, of Chicago, of 
counsel), for appellees. 
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WEIDITSCHKA v. SUPREME TENT OF KNIGHTS OF MAC- 
CABEES OF THE WORLD. (No. 32437.) 


(Supreme Court of Iowa. Jan. 20, 1920.) © 
175 Northwestern Reporter, 835. 


1. INSURANCE — LEGISLATURE MAY PRESCRIBE BENEFI- 
CIARIES IN INSURANCE CERTIFICATES OF FOREIGN MU- 
TUAL BENEFIT .ASSOCIATIONS. 

It was competent for the Legislature, in prescribing the conditions 
under which foreign mutual benefit associations might engage in business 
in-his state, to; enact Code, § 1824, prohibiting the issuance of a certificate 
of insurance when a beneficiary other than one of the classes named in 
the statute is designated. 


(For other cases,-see Insurance, Dec. Dig. § 770.) 


2. INSURANCE— ENFORCEMENT OF STATUTE AS TO DES- 
IGNATION OF BENEFICIARY IN CERTIFICATE OF FORE- 
IGN MUTUAL ASSOCIATION NOT VIOLATING FULL 
FAITH AND CREDIT CLAUSE. 

Where the by-laws of a Michigan mutual benefit association pro- 
vided that, if the beneficiary named in an insurance certificate could not 
take, the indemnity should be payable to a class not sanctioned in this 
state, though allowed under the Laws of Michigan, the enforcement of 
Code, § 1824, enumerating the beneficaries which may be named in an 
insurance certificate, does not violate the full faith and credit clause of 
the Constitution, the state having authority to prescribe the conditions 
upon which a foreign corporation shall be allowed to do business within ° 
its borders. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


Appeal from District Court, Bremer County; J. J. Clark, Judge. 
Supplemental opinion. 
For former opinion, see 170 N. W. 300. 


Sager & Sweet, of Waverly, and Miller & Wallingford, of Des 
Moines, for appellant. 

F. E. Farwell and F. P. Hagemann, both of Waverly, Henry Voll- 
mer, of Davenport, and Pickett, Swisher & Farwell, of Waterloo, for 
appellee. 


a 


GASTON et at. v. CLABAUGH. (No. 22446.) 
(Supreme ‘Court of Kansas. Jan. 10, 1920. Rehearing Denied Feb. 11, 
1920.) 


186 Pacific Reporter, 1023 


(Syllabus by the Court.) 

1. INSURANCE—PETITION IN ACTION BETWEEN BENEFICI- 
ARIES CONSTRUED NOT TO ADMIT BREACH BY PLAIN- 
TIFF OF AGREEMENT NOT TO CHANGE. BENEFICIARIES. 
The petition examined, and held not to admit any violation on the 

plaintiff’s part of the alleged agreement not to change beneficiaries. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 
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2. INSURANCE — STATUTE AGAINST CHANGE OF BENEFEFI- 
CIARIES IS NOT RETROACTIVE. 
Chapter 208 of the Laws of 1917 is not retroactive. 
(For other cases, see Insurance, Dec. Dig. § 780.) 


4. INSURANCE — OVERRULING OF DEMURRER TO PLAIN- 
TIFF’S EVIDENCE NOT ERROR. 
There was mo error in overruling the demurrer to the plaintiff’s: evi- 
dence, or in the denial of a new trial. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


5. INSURANCE—EQUITIES IN FAVOR OF WIFE AND CHILD- 
REN OF INSURED AS AGAINST DAUGHTER CLAIMING 
UNDER A CHANGE OF BENEFICIARIES. 

The equities are in favor of the plaintiffs. Brown v. Modern Wood- 

men, 97 Kan. 665, 156 Pac. 767, L. R. A. 1916E, 588. 


(For other cases, see Insurance, Dec. Dig. § 780.) 


Appeal from District Court, Morris County. 

Action by Lizzie Gaston and others against Ethel Clabaugh and the 
Modern Woodmen of America, whch paid the full amount due on its 
policy into court and was dismissed. Judgment for plaintiffs, and de- 
fendant Clabaugh appeals. Affirmed. 


Edwin Anderson and Walter M. Doggett, both of Council Grove, for 
appellant. 


W. J. Pirtle and Harry E. Snyder, both of Council Grove, for ap- 
pellees. 


ROUGON vy. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. 


(Supreme Court of Louisiana. Dec. 1, 1919.) 
83 Southern.Reporter, 434. 


(Syllabus by Editorial Staff.) 
1. INSURANCE—VALIDITY OF POLICY AS AFFECTED BY ER- 
ROR IN STATEMENT OF RESERVE. 


Error of $3,000 in the statement of the amount of reserve because of 
mistake by policy writer would be a cause for avoiding the contract if 
contract had not been fulfilled, but not where insured has had the benefit 
of the insurance during 20 years. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
2. INSURANCE—SUFFICIENCY OF EVIDENCE 'TO SHOW REP- 


RESENTATION AS TO AMOUNT OF RESERVE. 


In action for surrender value of policy, consisting, under the policy, 
of the entire reserve and the surplus, evidence held to show that the writ- 
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ing of the incorrect amount of reserve on back of policy was an error 
on part of policy writer, and that there was no representation by the 
company or its agents that the amount of reserve was such amount. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE—LIFE INSURANCE; ERROR OF POLICY WRI- 
TER IN WRITING AMOUNT OF RESERVE. 


Insured in collecting surrender value of mutual insurance company’s 
policy consisting of reserve and surplus was not entitled to profit by the 
mistake of the policy writer in writing an incorrect figure as the amount 
of reserve on back of policy, where it was a mere clerical error, and 
such amount was not so written pursuant to any representation of the 
company or its agents as to what the amount of reserve would be. 


(For other cases, see Insurance, Dec. Dig. § 521.) 


4, INSURANCE—MUTUAL COMPANY NOT TO DISCRIMINATE 
IN FAVOR OF CERTAIN POLICY HOLDERS. 


A mutual company could not legally discriminate in favor of one or 
some of the policy holders to the prejudice of the others. 


(For other cases, see Insurance, Dec. Dig. § 138[2].) 
Provosty, J., dissenting. 


Appeal from Twenty-First Judicial District Court, Parish of Pointe 
Coupee; Joseph E. LeBlanc, Jr., Judge. 

Action by Pierre V. Rougon against the Equitable Life Assurance 
Society of the United States. Judgment for plaintiff, and defendant ap- 
peals. Affirmed as amended. 


Farrar, Goldberg & Dufour, of New Orleans, for appellant. 
Bouanchaud & Kearney, of New Orleans, for appellee. 


KAZEE v. KANSAS CITY LIFE INS. CO. (No. 2510.) 


(Springfield Court of Appeals. Missouri. Dec. 6, 1919. Rehearing Denied 
Jan. 17, 1920.) 


217 Southwestern Reporter, 339, 


3. INSURANCE—COMPLETE DESTRUCTION OF PLAINTIFF’S 
PRIMA FACIE CASE MADE BY DOCUMENTARY EVIDENCE 
vaneee OUT BY ORAL EVIDENCE REQUIRING DIRECTED 

Fe 


Ina beneficiary’s action upon an insurance policy, documentary evi- 
dence, consisting of the application, policy, premium notes, etc., held to 
make a complete defense to plaintiff’s prima facie case so as to require 
directed verdict in defendant’s favor, notwithstanding objection that 
the documentaay evidence was pieced out by oral evidence that the notes 
— given for the premium, and that neither premium nor notes wefe 
paid. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Vol. LV—24. 
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4. INSURANCE—POLICY VOID FOR NONPAYMENT OF PRE- 
MIUM. 
Where deceased insured had paid no part of his life inSurance prem- 
ium or of either of the notes given therefor, the policy became null,.and 
void in accordance with its terms. 


(For other cases, see’ Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Barton County; B. G. Thurman, Judge. 

Action by Agnes Kazee against the Kansas City Life Insurance Com- 
pany, a corporation, Judgment for plaintiff, and defendant ‘appeals. 
Judgment reversed. 


Martin & Martin, of Lamar, and George Kingsley, of Kansas City, 
for appellant. ” 
E. L. Moore and H. W. Timmonds, both of Lamar, for respondent. 


PEARCE v. METROPOLITAN-LIFE-INS. CO. (No. 4072.) 


(Supreme Court of Montana. January 2, 1920.) 
January, 1920.) 


186 Pacific Reporter, 687. 


1. INSURANCE. — PRIMA FACIE CASE IN FAVOR OF: AGENT 

FOR COMMISSIONS. 

In an action by a life insurance agent for unpaid commissions earned 
by himself and others, his assignors, evidence in favor of one agent, 
plaintiff's assignor, consisting of a transcript from the books of defend- 
ant insurance company, showing a total amount of unpaid commission 
due the agent, made a prima facie case in favor of plaintiff on such 
agent’s assigned claim. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal. from District Court, Silver Bow County; J. J. Lynch, Judge. 

Action by Steven Pearce against the Metropolitan Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Reversed, 
and cause remanded, with directions. 


Day & Mapes, of Helena, for appellant. 
H. A. Tyvand, of Butte, for respondent. 
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BOISVERT v. REPUBLIQUE CANADIENNE. 
(Supreme Court of New York, Trial Term, Warren County, 
179 New York Supplement, 660, 


1. INSURANCE—ACCEPTANCE BY MEMBER OF RETURN OF 
DUES ADMISSION THAT HE WAS ILL WHEN SAME 
WERE PAID. 

Where the wife of a member of a fraternal society paying varied 
benefits paid her husband’s back dues, but the society returned the pay- 
ment on husband’s application for sick benefits, on the ground that the 
arrears had been paid when the husband was ill, the husband’s accept- 
ance of the return of dues was an admission that he had paid the money 
when ill, and such acceptance again put him in default. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


2. INSURANCE—WIFE OF MEMBER OF FRATERNAL SOCIETY 
CANNOT RECOVER WHERE HUSBAND IN DEFAULT. 
Where a member of a fraternal society which paid various benefits, 

some to the member and some to his wife, was in default to an amount 
exceeding $3 at the time of his death, and could have received no bene- 
fits himself, Aeld, that the wife cannot recover ‘death benefits, for she 
traces her right through her husband, and the by-laws provide that no 
benefits could be paid when the member was in default to the amount of 
$3 or more. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


Action by Mary Boisvert against the Republique Canadienne. Judg- 
ment for defendant. 

Hugh S. Lavery, of Glens Falls, for plaintiff. 

Cyril A. Liberty, of Glens Falls, for defendant. 


a 


TIERNEY v. PERKINS. 
(City Court of Albany, New York, August 30, 1917.) 
179 New York Supplement, 904. 


2. INSURANCE—ONE SUING UNION FOR DEATH BENEFITS 
ENTITLED TO PROCEED AS BENEFICIARY IN PART AND 
AS ADMINISTRATOR. 

Where plaintiff, husband of deceased member of union, asserted that 
individually he was entitled to funeral benefits at least, and that as ad- 
ministrator he represented the heirs at law and was entitled to other 
benefits, there was no inconsistency of claims in allowing plaintiff to sue 
in dual capacity. 


(For other cases, see Insurance, Dec. Dig. § 813.) 


Action by Cornelius F. Tierney against George W. Perkins, as 
President of the Cigar Makers’ International Union of America. On 
motion by plaintiff to amend summons and complaint. Motion granted. 
‘ eee 178 App. Div. 391, 947, 164 N. Y. Supp. 982; 179 N. Y. 
Supp. : 


John J. McManus, of Albany, for plaintiff. 
Mills & Mills, of Albany, for defendant, 





Insurance Law Journal, Vol. 55. [Apr., 1920. 


STERLING v. BANK OF LILY. (No. 4590.) 


(Supreme Court of South Dakota. Jan. 30, 1920.) 
175 Northwestern Reporter 990 


INSURANCE—LIFE POLICY NOT RESCINDED BY INSURED. 

Where insured, who signed an antedated note, upon receiving an ante- 
dated life policy, immediately wrote the company that he would not accept 
an antedated policy, and the company replied that he had agreed to accept 
such policy and must keep it, and insured said no more about the matter, 
and did not offer to return the policy, he thereby apparently acquiesced in 
the situation, and became liable on the note. 

(For other cases, see Insurance, Dec. Dig. § 248.) 


Appeal from Circuit Court, Day County; Thomas L. Bouck, Judge. 

Action by O. A. Sterling against the Bank of Lily. From an order 
denying a new trial, defendant appeals. Reversed, and remanded for new 
trial. 


Waddel & Dougherty, of Webster, for appellant. 
L. H. Woodworth; of Webster, and Campbell & Walton, of Aber- 
deen, for respondent. 


SOVEREIGN CAMP OF THE WOODMEN OF THE WORLD 
v. TREANOR. (No. 6300.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 26, 1919. 
Rehearing Denied Dec. 31, 1919.) 


217 Southwestern Reporter 204. 


1. INSURANCB—LAW AS TO MISREPRESENTATIONS TO 

FRATERNAL BENEFIT SOCIETIES NOT APPLICABLE. 

The law that misrepresentations do not avoid a policy of life insurance 
unless material to the risk or actually contributing to the contingency has 
no reference, and does not apply. to fraternal benefit societies, such as the 
Woodmen of the World. 


(For other cases, see Insurance, Dec. Dig. § 745.) 


2. INSURANCE—EXAMINING DOCTOR FOR FRATERNAL BEN- 
EFIT SOCIETY MUST REQUIRE ANSWER TO QUESTIONS 
IN APPLICATION. 


An insurance contract written by a fraternal order, making it the 
duty of the examining doctor to require answer to every question, and to 
explain to the applicant the meaning of terms used, does not give the 
doctor of the applicant the right not to require or give an answer to a 
question as to previous medical attendance, because he may not have 
thought the thing for which he previously prescribed and treated the ap- 
plicant was a disease within the meaning of the term as used. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 
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3. INSURANCE—COLD AND FEVER A “DISEASE” WITHIN 

FRATERNAL BENEFIT CERTIFICATE. 

The word “disease,” as used in an insurance contract, made by a 
fraternal order and application question as to previous medical attendance, 
comprehended a cold and fever, being a morbid condition of body, and 
having as synonyms “disorder,” “distemper,” and “malady.” 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Disease.) 


4. INSURANCE—FAILURE TO DISCLOSE MEDICAL CONSULTA- 

aan RENDERS CERTIFICATE OF BENEFIT COMPANY 

Vv k 

A fraternal order had a right to a truthful answer from its applicant 
for membership as to whether he had consulted physicians prior to his ap- 
plication ; and, failing to get such answer, the applicant in fact having con- 
sulted physicians for a cold and fever, coming within the term “disease” 
as uSed in the contract of insurance, thongh he represented he had not 
done so, the insurance was rendered void. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


Appeal from District Court, Bexar County; S. G. Tayloe, Judge. 

Suit by Cora de La Pena Treanor against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Reversed and rendered. 


E. D. Henry and Atlas Jones, both of San Antonia, for appellant. 
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FIRE, TORNADO, ETC. 


TWIN CITY FIRE INS. CO. v. STOCKMEN’S NAT. BANK OF FT, 
BENTON, MONT. 


HOME INS. CO. OF NEW YORK v. SAME. (Nos. 3297, 3299.) 
(United States Circuit Court of Appeals, Ninth Circuit. October 27, 1919.) 
261 Federal Reporter 470 


3. INSURANCE—ESTOPPEL TO ASSERT NONINDORSEMENT 
OF CHANGE OF THE LOSS PAYABLE CLAUSE OF POLICY. 
Insurers are estopped to allege that modification of terms as to whom 

loss was payable was not indorsed on the policies; their agent having had 

authority and been directed by them to make the indorsement, and he re- 
taining the policies till after the fire, having given those interested to un- 
derstand that this had been done. 


(For other cases, see Insurance, Dec. Dig. § 393.) 


4. INSURANCE—EVIDENCE SHOWING WAIVER OF NOTICE 
AND PROOF OF LOSS. 


Evidence as to statement and conduct by insurers’ local agent and ad- 
juster held to sufficiently show waiver of notice and proofs of loss. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
5. INSURANCE—SCOPE OF PROVISION FOR INDORSEMENT 
ON POLICY OF WAIVER. 


Clauses in policies, prohibiting waiver unless indorsed thereon, refer 
only to provisions which enter into the contract of insurance, and do not 
affect conditions which are to be performed after loss, as furnishing 
proofs of loss and giving notice. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


6. INSURANCE—MANNER OF WAIVING PROOFS OF LOSS. 
Notice and proofs of loss may be waived by express words, or by con- 
duct inconsistent with intention to enforce strict compliance with the con- 


ditions therefor, and calculated to lead insured to believe insurer does not 
intend to require such compliance. 


(For other cases, see Insurance, Dec. Dig. § 555.) 
7. INSURANCE—AUTHORITY OF ADJUSTER TO WAIVE 
PROOFS OF LOSS. 


An adjuster, sent to adjust a loss, presumably has authority to waive 
proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[2].) 
8. INSURANCE—PLEADING ISSUANCE OF POLICY NOT 
PLEADING DELIVERY. 


Allegation of complaint that the fire policies were issued does not em- 


brace one that they were delivered, and so does not estop plaintiff to show 
there was no delivery. 


(For other cases, see Insurance, Dec. Dig. § 629[2].) 
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9. INSURANCE—EFFECT OF SHERIFFS SALE ON POLICY 

WAIVED. 

Fire policies are not rendered null by sheriff’s sale of the insured pro- 
perty; the insurers knowing of the proceedings and waiving all objections 
thereto by instructions to their agent to attach new loss payable clause§, 
making loss payable to purchaser. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


10. ee en NOT VOIDED BY AGENT’S INTER; 

EST. 

Contingent interest of insurer’s agent in the insured property does, not 
render the policy written by him thereon null and void, but .at most 
voidable. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


11. INSURANCE—RIGHT TO REDEEM AN INSURABIE INTER- 

EST. 

The right to redeem is an insurable interest, especially where by un- 
derstanding of all parties the debt of the mortgagor continued to exist, 
and the holder of the sale certificate held it as security, and this, though 
mortgagor’s right of redemption be not subject to execution. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Actions by the Stockmen’s National Bank of Ft. Benton, Montitia 
one against the Twin City Fire Insurance Company, and the other against’ 
the Home Insurance Company of New York. Judgments for plaintiff, 
and defendants bring error. Affirmed. 


Freeman & Thelen, of Great Falls, Mont., and Nathan H. Chase, of 
Minneapolis, Minn., for plaintiffs in error. 
Norris, Hurd & McKellar, of Glasgow, Mont., for defendant in error. 


Before Ross, Morrow, and Hunt, Circuit Judges. 


Per CurtAM. The defendant in error was the plaintiff in two ac- 
tions in the court below, one against the Twin City Fire Insurance Com- 
pany and one against the Home Insurance Company, to recover on policies 
of fire insurance. The Saco Hotel Company mortgaged its ‘hotel property 
to the Homebuilders’ Investment ‘Company, and on July 13, 1916, in a 
suit to foreclose the mortgage, a decree was entered for the sum of 
$14,369.60, and an order of sale was made. The property was advertised 
to be sold on August 17, 1916, but at the instance of Dunbar and Rider, 
two of the stockholders of the hotel company, the sale was. postponed. 
On the date last named Dunbar and Rider borrowed $21,000 from the 
plaintiff on their joint note, secured by some chattel mortgages, and with a 
portion of the money so borrowed they purchased the Homebuilders’ 
judgment, taking an assignment of the same in the name of the plaintiff, 
as additional security for its loan of $21,000. On September 2, 1916, Arm- 
strong, who was president of the hotel company, recovered a judgment 
against that company for $9,089.62. There was included in the judgment 
certain notes given by the hotel company to Armstrong, Dunbar, and 
Rider for money advanced by theni to pay for furniture for the hotel and 
a note of $1,675 given to the First National Bank of Saco for money 
ya the notes having been assigned to Armstrong for the purpose 
of suit 

In November, 1916, a meeting of the directors of the hotel company 
was had, to discuss the question whether the hotel property should be 
sold under the Homebuilders’ judgment or a receiver should be applied 
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for. The former course was adopted. The attorneys for Dunbar and 
Rider inquired if the plaintiff would consent to the sale, and stated that 
it might be well to have the property bid in in the plaintiff’s name. Dun- 
bar and Rider controlled the Homebuilders’ judgment, and also an in- 
terest of $3,277.98 in the Armstrong judgment, and had to their credit 
in the plaintiff’s bank about $6,500, balance of the $21,000 which they had 
borrowed. Shortly thereafter Rider assigned his interest in the Home- 
builders’ judgment to Dunbar. On December 7, 1916, when the hotel 
property was about to be sold at sherift’s sale, Skjerseth, the defendant’s 
local agent at Saco, made, executed, and issued the policies in suit, to take 
effect December 14th. The loss payable clause in the policies ran to the 
Homebuilders’ Company without instruction from the hotel company, 
following the prior policy. Upon executing the policies, in accordance 
with the usual custom, daily reports were mailed by the agent to the 
home offices of the defendants, containing duplicates of all riders and 
writings attached to policy contracts as issued. At that time Skjerseth 
knew the financial condition of the hotel company, and knew that it was 
unable to bid in the hotel property at sheriff’s sale.) On December 29, 
1916, the hotel real and personal property was sold at sheriff’s sale, the 
personal property was bid in by the plaintiff for $1,000, the real estate 
was first sold to satisfy the Armstrong judgment, and bid in for $50 by 
Dunbar, and immediately thereafter it was again sold to satisfy the 
prior judgment of the mortgagee, which had been assigned to plaintiff, 
and was bid in by plaintiff at $24,000, to protect the plaintiff and Dunbar 
and Rider. After paying plaintiff $14,369.60 and interest and costs, the 
sheriff paid the balance of $9,341.76 to Armstrong’s attorney in satisfaction 
of the Armstrong judgment. The right of redemption remained in the 
hotel company and in Dunbar. 

Shortly after the sale Armstrong used a portion of the money so re- 
ceived by him in paying the Saco Bank the amount of its note, which 
had been merged in the Armstrong judgment. In the meantime, about 
December 7, 1916, the hotel company, not knowing that new policies had 
been executed, decided to renew the insurance, and the secretary of the com- 
pany went to the Saco Bank for that purpose. He was there informed 
that the policies had issued, and he was told the amount of the insur- 
ance and the amount of the premium. Before the sheriff’s sale, the de- 
fendant’s agent agreed with the hotel company, acting by Rider, that after 
the sale the policies should be assigned to the purchaser. Subsequent to 
the sale it was again agreed between the agent’s assistant in the Saco 
Bank and Dunbar and Rider on behalf of the hotel company that. the 
policies would be assigned to the purchaser. On February 17, 1917, Dun- 
bar paid the premiums on the policies at the demand of Dychtowicz, the 
assistant agent. Dychtowicz entered into correspondence with the de- 
fendants and the plaintiff, inquiring whether the policies should not be 
payable to Dunbar as insured, and loss payable to plaintiff as mortgagee, 
and received affirmative answers. He then wrote Armstrong, the presi- 
dent of the hotel company, asking him to come to the bank and assign 
the policies. Armstrong went to the bank, and the assistant informed him 
that the papers were “fixed.” He again went to the bank with Dunbar, 
and they were told by Dychtowicz that the papers were fixed. Dychto- 
wicz denied these conversations, and denied that Armstrong came to the 
bank; but it was shown that others acted for the defendants at the bank, 
and it is possible that some other employe of the bank acted in this in- 
stance. 

As a matter of fact, no assignment was made and no loss payable 
clause to the plaintiff was attached to the policies. The policies re- 
mained in the hands of the agents, as also had remained the preceding 
policies, which had expired. On February 28, 1917, the hotel was de- 
stroyed by fire. The loss was total and in excess of the insurance. The 
policies contained the provision that no agent had power to waive any 
provision or condition thereof, unless such waiver be indorsed thereon, 
and that unless otherwise provided by agreement so indorsed the policies 
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would be void if foreclosure proceedings were commenced, or notice 
given of sale, or if any change should take place in the insured’s interest, 
title, or possession; that, fire occurring, the insured should give immediate 
notice of any loss in writing to the insurers, and within 60 days should 
render statements to the insurers, signed and sworn to by the insured, 
stating all the latter’s knowledge and belief of the time and origin of the 
fire, interests, incumbrances, other insurance, etc., and that no action upon 
the policies should be sustainable until the insured had complied with 
all such requirements. On June 20, 1917, the defendants directed the 
plaintitt’s attention to the 60-day clause, and advised it that no proofs had 
been furnished, and denied their liability. The defendants retained the 
premiums until late in July, 1917, when they tendered them to Dunbar, 
who refused them. ‘The hotel company assigned its claims on the poli- 
cies to the plaintiff. On the trial in the court below a jury was waived 
in each case, and the court, upon the issues and the evidence, made a gen- 
eral finding for the plaintiff, on which judgment was entered. 

[1, 2] The defendants rely on the fact that the loss payable clause 
in each policy ran in favor of the Homebuilders’ Company, which they 
say possessed no interest in the property at the time when the policies 
were renewed, of which fact the defendants’ agent was aware, and upon 
the fact that, although the defendants notified their agent, a few days 
prior to the fire, to have the policies issued to Dunbar, and new loss pay- 
able clauses attached in favor of the plaintiff, nevertheless nothing was 
done and at the time of the fire the policies remained in the same form 
as when issued, and they point to the fact that there is no prayer in the 
complaints for reformation of the policies or for equitable relief, and 
invoke the rule that a federal court cannot afford equitable relief in an 
action at law, as is permitted under the Codes of some of the states, 

We do not understand that the court below by its decree attempted 
to reform the policies, or to afford relief that could not be obtained in an 
action at law. The court was of the opinion that the oral agreement be- 
tween the hotel company and the defendants’ agent that the policies should 
be assigned to the plaintiff then and there accomplished such assignment, 
and that, although a writing was contemplated, it would have been but a 
record, and evidence of the previous assignment, rather than itself the 
assignment, and held that the hotel company, possessing a right of re- 
demption, had an insurable interest. If there was variance between the 
allegations of the complaint and the proofs, that fact cannot avail the 
defendants in this court, for the reason that no such variance w&s brought 
to the attention of the court below. Roberts v. Graham, 6 Wall. 578, 18 
L. Ed. 791; Insurance Sav. Bank v. Anglo-American Co., 189 U. S. 221, 
23 Sup. Ct. 517, 47 L. Ed. 782; Preiss v. Zitt, 148 Fed. 617, 78 C. C. A. 56; 
Phoenix Securities Co. v. Dittmar, 224 Fe@892, 140 C. C. A. 336, 


[3] We are of the opinion that the defendants are estopped to allege 
that the modification of the terms of the policies making loss payable to 
the plaintiff and the hotel company were not evidenced by writing in- 
dorsed thereon. Their agent, Skjerseth, had authority to make such in- 
dorsements, and he had specific instructions from the defendants so to do. 
The defendants admit that he was their duly appointed and acting agent 
at Saco, and as such agent duly authorized to solicit the business of fire 
insurance, and to write, countersign, and issue policies of fire insurance 
for the defendants and collect the premiums therefor. He retained the 
policies in his possession, and the plaintiff was lulled into security in the 
belief, based upon the express information which it received, that the 
indorsements had been made. Said the court below: 


“It is putting it mildly to say that the course pursued by defendants 
is significant and astonishing. They and all others interested clearly in- 
tended and agreed that the insurance should be in behalf of whomever 
at the time was exposed to loss, They were the blunderers; and yet, with 
knowledge of the situation and of the insureé’s ignorance, they withhold 
information and the policies, lull the insured into inactivity and sense of 
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security until the time limit expires, and then, and only then, deliver the 
policies, repudiate liability, and return premiums.’ 

The salient facts are that on February 16, 1917, Dychtowicz wrote to 
the plaintiff, inquiring whether the insurance should be placed in the 
name of Dunbar, with loss payable clause to the plaintiff, or whether it 
should be placed in the name of the plaintiff only, to which the plaintiff 
answered that the policies should be made in the name of Dunbar, with 
clause showing loss payable to the plaintiff. On February 16th Dunbar, 
on the demand of Dychtowicz, paid the premiums. On February 23d 
the defendants wrote to Skjerseth, saying that the proper procedure was 
to have the policies assigned from the hotel company to Dunbar, and 
new loss payable clause attached, showing that the interest of the Home- 
builders’ Company had been satisfied or assigned, and that the loss was 
payable to the plaintiff. Dychtowicz testified that he had no explanation 
to offer why he did not attach the loss payable clause in favor of the 
plaintiff during the four days which intervened between his receipt of 
the defendants’ instructions and the date of the fire. There was evidence, 
however, that in the meantime he gave Dunbar and Armstrong ‘to under- 
stand that the matter had been fixed. The fact may possibly be that such 
loss payable clauses were attached to the policies, notwithstanding that 
they were not found attached thereto at the time when the policies were 
finally delivered. However that may be, the defendants should not now 
be heard to say that their instructions to their agent were not in fact 
carried out. 

[4] The evidence sufficiently shows, also, that the defendants waived 
notice and proofs of loss. About a week after the fire, Rider asked 
Skjerseth if something ought not to be done about putting in a claim. 
Skjerseth answered that Mangson, the adjuster, had been there and had 
declared it a total loss, “and they would pay the insurance.” Rider fur- 
ther asked whether he should not have some kind of paper to show that, 
and Skjerseth said that he was going to fix up “any papers himself.” 
Rider testified that he met Skjerseth again in May, 1917, and that Skjer- 
seth told him not to worry a bit, but that the policies would be paid. 
When the adjuster went to the plaintiff bank some time in March, he was 
furnished all the evidence the bank had in the matter, and was told that, 
if he wanted further proof, the plaintiff would get it. He made no re- 
quest for further proof. On March 13th Rider and Dunbar, through their 
attorneys, wrote to the defendants, notifying them of the loss, advising 
them that.the agent at Saco had informed them that all steps relative to 
notice of Toss and inventory thereof had been taken, “and that you were 
promptly advised of the fire and loss,” and inquiring “when we may 
expect the money.” The Twin City Insurance Company answered that the 
adjustment of the loss was tugned over to Mangson, and the Home Com- 
pany replied: 

“This loss has been duly reported, and our adjuster, Mangson, is 
working on the matter at the present time; but we cannot state definitely 
just when the draft will be issued.” 

On March 19th Skjerseth wrote to the plaintiff: 

“The policies are stil! here, and will be until draft arrives. The ad- 
juster advised that draft in payment will be made payable to the Stock- 
men’s National Bank and the Saco Hotel Company: both parties being 
interested. * * * The adjuster has been fully ‘advised of all circum- 
stances.” 

On June 27th the adjuster gave the plaintiff notice that the time for 
proof of loss had expired, and thereafter in July the defendants each 
notified the plaintiff that they denied all liability under the policies, as- 
signing no ground for their decision. 

[5-7] Clauses in insurance policies, prohibiting waiver unless the same 
is ‘indorsed thereon, refer only to the provisions which enter into ‘the 
contract of insurance, and they do not affect conditions which are to be 
performed after loss, such as furnishing proofs of loss and giving notice. 
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These may be waived, either by expressed words or by conduct incon- 
sistent with an intention to enforce a strict compliance with the condi- 
tions, and which conduct is calculated to lead the insured to believe that 
the insurer does not intend to require such compliance. Insurance Co. v. 
Norton, 96 U.S. 234, 24 L. Ed. 689; Burlington’ Ins. Co: v. Lowery, 61 
Ark. 108, 32 S. W. 383,54 Am. St. Rep. 196; Wheaton v. Insurance Co., 
76 Cal. 415, 18 Pac. 758, 9 Am. St. Rep. 216; Rokes v. Amazon Ins. Co., 
51 Md. 512; 34 Am: Rep. 323; Kenton Ins. Co. v. Wigginton, 89 Ky. 
330, 12 °S.'W. 668, 7 L. R. A. 81; McCollough v. Home Ins Co., 155 Cal. 
659,102 Pac. 814, 18 Ann. Cas. 862. And an adjuster sent to adjust a 
loss presumably has authority to waive proof of loss. Slater v. Capital 
Ins. Co., 89 Towa, 628, 57 N. W. 422; 23 L. R. A. 181; Popa v. Northern 
Ins.’ Co., 192: Mich. 237, 158°N: W. 945; ‘Milwaukee Mechanics’ Institute 
v. Fuquay,°120 Ark 330, 179 S. W. 497; Lusk v. American Cent. Ins. Co., 
80 W. Va: 39, 91'S. E. 1078; Wholley v. Western Assurance Co., 174 Mass. 
263, 54°N. E. 548, 75 Am. St. Rep: 314; Teasdale’ v. Insurance’ Co., 163 
Towa, 596, 145°N. W. 284, Ann. Cas. 1916A, 591. 

[8]: The defendants rely upon Northern Assurance Co. v. Grand View 
Building Ass’n, 183 U. S. 308, 22° Sup. Ct. 133, 46°L. Ed. 213, in which it 
was held that parol contemporaneous evidence is inadmissible to contra- 
dict‘or vary the terms of a policy of insurance, except in cases of fraud 
or mutual mistake; that it is competent and reasonable for ‘insurance 
companies to make it a matter of condition in their policies~ that: ‘their 
agents*shall not be deemed to‘ have authority to alter or contradict ‘the ex» 
press terms thereof ‘as accepted ‘and’ delivered ; and that, where the’ waiver 
relied on is the act of’an agent, it must be shown either that the agent 
had‘ express ‘authority from the insurance company to make the waiver; 
or that: the company subsequently ‘with kriowledge of the ‘facts: ratified 
the action of the agent. It is to be said by way of distinguishing that 
case from the case at bar that’ here the policies were never delivered to 
the’ beneficiaries until long after the expiration of the time for the ‘per- 
formance of all the conditions therein expressed; that the defendants 
here, after receiving information from their agent as‘to the situation of 
the parties, in writing directed their agent to make the mnrennsy changes 
to-protect the plaintiff. 

In. the present case, also, the. defendants’ adjuster and other agents 
gave the plaintiff to understand: that proof of loss was unnecessary, and 
the defendants ratified such statement so made by their adjuster, by’ fail- 
ing to repudiate the statements contained .in the letter. written’ to. them 
on March 13th by: the attorneys for Rider and Dunbar. Thev accepted 
that letter as stating the truth. That the policies were never delivered 
is made clear by the evidence. From the allegation. of the complaint. that 
the policies were issued, it does. not follow that they were delivered, and 
the plaintiff was not estopped by that allegation to show there was, no 
delivery. The complaint alleged that after the sale of December 29, 1916, 
the insured requested that the plaintiff’s interest be shown upon the poli- 
cies, which were then in possession of Skjerseth, and that at the time of 
the payment of. the premium the policies were still in his possession. On 
March 19, 1917, Skjerseth wrote to the plaintiffs .““The policies are still 
here, and will be until: draft-arrives.”” The draft.so referred to’ was the 
draft to nay the loss under the policies. In Mutual Reserve Fund L., 
Ass’n v. Cleveland Woolen Mills, 82 Fed. 508, 513, 27:C. C. A. 212, 217, 
Judge Lurton said: 

“Neither is it competent for the parties to disqualify themselves from 
ability to agree by parol to any contract which, under the law, need not be 
in writing, and an agreement in the terms of. a policy that no change or 
alteration thereof shall be valid .unless in writing indorsed thereon may 
itself be charged by parol.” : 

In A®tna Life Ins. Co. v.. Frierson, 114 Fed. 56, 64..51 C. C. A. 424; 
Judge Lurton, referring to the language above quoted, said that there 
was nothing in Northern Assurance Co v. Grand View Bldg. Assn. in 
conflict with it. 
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[9] The contention that the policies were rendered null and void by 
the sherift’s sale of the property, and by the advertisement of the prop- 
erty for sale, is answered by the fact that the defendants were well aware 
of the proceedings and the sale, and waived all objections thereto by their 
instructions to their agent to attach new loss payable clauses, making 
the loss payable to the plaintiff. 

[10] The defendants contend that there can be no recovery on the 
policies, for the reason that at the time of writing the same their agent, 
Skjerseth, was a stockholder in the hotel company, and was a stockholder 
and the vice president of the First National Bank of Saco, which bank 
was an unsecured creditor of the hotel company in the amount of $1,700. 
The answers allege that these facts were unknown to the defendants until 
shortly prior to their denial of liability. The facts so alleged were put in 
issue by the replies. The evidence was that Skjerseth had been a stock- 
holder of the hotel company, that in the spring of 1916 he sold his stock 
at its par value, and orally agreed with the vendee to stand back of the 
shares for their face value. While his oral guaranty was not enforceable, 
we will assume that Skjerseth intended to make it good, and that he was 
therefore to that extent interested in protecting the hotel company’s prop- 
erty. His interest in securing payment of the $1,700 note, which the local 
bank of Saco held against the hotel company, was ‘extinguished by the 
payments of that note early in January, and prior to the time when the 
plaintitt’s interest in the policies attached. There is no evidence to show 
whether the defendants were or were not aware of the reason which their 
agent had for protecting the insured property at the time when the poli- 
cies were written, nor is there evidence as to when or how they acquired 
such information when they did acquire it, as they say they did before 
they denied liability under their policies. 

The defendants in error cite cases which hold that an agent of the 
insurance company may not write insurance on his own property with- 
out the knowledge or consent of his principal. We have examined the 
cases so cited, and others, and we reach the conclusion that the true doc- 
trine is as stated in 14 R. C. L. 873: P 

“It is well settled that an agent of a fire insurance company is not 
authorized to write a policy on his own property, nor can he bind his 
principal by issuing a policy to a corporation of which he is an officer and 
stockholder, unless his act in issuing the policy involves no breach of 
duty to either party. However, a policy issued by a fire insurance agent 
to himself is not absolutely void, but is merely voidable at the option of 
either party.” 

Among the cases holding that the contract is not void are Mercantile 
Co. v. Insurance Co., 141 Iowa, 607, 120 N. W. 122, 133 Am. St. Rep. 180; 
British Am. Assur, Co. v. Cooper, 6 Colo. App. 25, 40 Pac. 147; Pratt v. 
Dwelling House Ins. Co., 130 N. Y. 206, 29 N. E. 117; Northrup v. Ger- 
mania Ins. Co., 48 Wis. 420, 4N. W. 350, 3 Am. Rep. 815; Hanover Ins. 
Co. v. Shrader, 11 Tex. Civ. App. 255, 31 S. W. 1100, 32 S. W. 344; Mer- 
shon v. National Ins. Co., 34 lowa, 87; Citizens’ State Bank v. Shawnee 
Fire Ins. Co., 91 Kan. 18, 137 Pac. 78, 49 L. R. A. (N. S.) 972. The case 
last cited is well reasoned. The agent there was the cashier of a bank. 
He insured property on which his bank held a mortgage. The court held 
that, in the absence of fraud or collusion, the company could not deny lia- 
bility on account of its agent’s relation to the property, and that fraud 
is not necessarily to be presumed from mere duality of relation, The 
court said: 

“Here the fact that the agent was cashier of a bank which held a 
mortgage for about half the amount of the insurance did not prevent his 
acting with fidelity to his principal, and there is no reason to suppose that 
the risk would have been refused, had all the facts been fully disclosed.” 

In the present case the defendants never attempted to avoid the poli- 
cies, and never notified the insured that they elected to avoid the same 
On the contrary, they made a general denial of liability under the policies, 
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and advised the plaintiff of this defense for the first time when they 
pleaded it in their answers to the complaints. Their argument here pro- 
ceeds on the assumption that the contingent interests of their agent in 
the property insured rendered the contract void ab initio. We hold that 
the court below would not have been justified in finding, as requested by 
pen aac that Skjerseth’s interest rendered the policies “null and 
void. 

[11] We find no merit in the contention that the plaintiff has no in- 
terest in the subject-matter of the suit. The hotel company assigned its 
interest under the policies to the plaintiff, but it is argued that the com- 
pany had no assignable interest after the foreclosure sale. The court 
below held that the right to redeem was an insurable interest in any case, 
and that especially was this so where, as here, by reason of the under- 
standings between the plaintiff, the corporation, and Dunbar and Rider, 
the hotel company’s debt continued to exist, and the plaintiff held the 
sale certificate as security; the sale not being intended to vest plaintiff 
with indefeasible title, but merely was a convenient arrangement to fur- 
ther the understanding between the parties, citing Carpenter’s case, 16 Pet. 
501, 10 L. Ed 1044; Insurance Co. v. Stinson, 103 U. S. 29, 26 L. Ed. 473. 

It is unquestionably the settled rule that the insurable interest of a 
mortgagor continued after foreclosure sale and during the redemption 
period. 14 R. C. L. 916. In Insurance Co. v. Stinson, Mr. Justice Brad- 
ley held that the owner of the equity of redemption has an insurable 
interest equal to the value of the buildings on the lands. We are not con- 
vinced that the Supreme Court of Montana has ruled otherwise in Hamil- 
ton v. Hamilton, 51 Mont. 509, 154 Pac. 717, where it was held that in 
Montane the right to redeem after foreclosure sale is a personal priv- 
ilege, and not a property right. and is not itself subject to sale under exe- 
cution. It does not follow, however, that the owner of the equity of 
redemption has not an insurable interest. Although the mortgagor’s right 
of redemption is not subject to execution under the laws of Montana, it 
is a right of such a nature that the owner thereof may suffer loss by the 
destruction of the property, and the total risk of loss does not rest alone 
upon the purchaser at the foreclosure sale. 

We find no error. The judgments are affirmed. = 


CRONENWETT er at. v. IOWA UNDERWRITERS OF DUBUQUE 
FIRE & MARINE INS. CO. er av. (Civ. 3144.) 


(District Court of Appeal, First District, Division 2. California. Dec. 3, 
1919. Hearing Denied by Supreme Court Jan. 29, 1920.) 


186 Pacific Reporter 824 


2. INSURANCE—CHANGE OF NAME NOT VIOLATION OF 

CHANGE OF OCCUPANCY CLAUSE. 

A rider to a fire policy, stating that the building insured was occupied 
as a clubhouse “by Automobile Country Club,” was not intended to guard 
against a mere change in the name and management of the country club, 
so that there was no violation of the change of occupancy clause, where 
the name was later changed to “Monrovia Country Club” and new man- 
ager placed in charge; the membership remaining practically unchanged, 
and the purposes of the two organ‘zations being identical. 


(For other cases, see Insurance, Dec. Dig. § 322.) 
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3. INSURANCE—LEASE NOT “CHANGE IN TITLE” OR INTER-. 


EST OF PROPERTY. 


A lease is not a change in the title or interest of the property. within 
the meaning ofa fire insurance policy, providing that the company “shall 
not be liable while the interest in, title to, or possession of, the subject of 
insurance is changed.” 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


4. INSURANCE—NEW LEASE TO SAME LESSEE UNDER 
ANOTHER NAME NOT CHANGE IN TITLE OR INTEREST 
OF PROPERTY. 


Assuming that a lease is a change in the title or interest of real pro- 
perty, within the meaning of a fire policy providing that the insurer shall 
not be liable “while the interest in, title to, or possession of, the subject 
of insurance is changed, excepting a change of occupancy of the building 
without material increase of the hazard,” there was no change in the title 
or possession, where at the time policy was issued a country club was in 
possession thereof under a lease given to the manager of the club, and 


thereafter the name of the club was changed, a new manager appointed,. 


and a new lease executed, the membership of the second club being prac- 


tically the same as the first; the second club being merely a continuation 


of the first. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 


5. INSURANCE—PROVISIONS IN FIRE POLICY CONSTRUED 


TO PREVENT FORFEITURE. 


Provisions in a fire insurance policy. are always construed so as to 
prevent a forfeiture, if the provisions will reasonably admit of such a 
construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—AGENT EMPLOYED TO PLACE INSURANCE 
NOT AGENT TO CANCEL POLICY. 


The fact that an agent is employed to place insurance does not make 
him an agent to cancel the policy on behalf of the owner of the property, 
and hence where the owner of property accepted policies taken out by the 
order of a mortgagee through an agent authorized by such mortgagee to 
cancel and replace the insurance at will, without knowledge that the agent 
had authority to cancel insurance, he was not bound by a notice of can- 
cellation received by such agent. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


Appeal from Superior. Court, Los Angeles County; Charles Monroe, 
Judge. 

Action by A. E. Cronenwett and another against the Iowa Under- 
writers of the Dubuque Fire & Marine Insurance Company and another. 
From an adverse judgment, defendants appeal. Affirmed. 


W. W. Hindman, of Santa Monica, for appellants. 
Charles Coan and Harold C. Morton, both of Los Angeles, for re- 
spondents. 


Lanopon, P. J. This is an appeal from a judgment for the plaintiff, 
A. E. Cronenwett, in an action upon two fire insurance policies issued by 
the appellants. Cronenwett was the owner of the real property covered 
by said policies, and Louise Guenther, the other party plaintiff, was the 
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owner of the mortgage upon said property. It was. stipulated by the par- 
ties in open court that the said mortgagee had duly received notice of can- 
cellation of said insurance policies, and judgment was entered against said 
mortgagee accordingly... We consider -the: case, therefore, merely with 
reference to the rights of the plaintiff Cronenwett. The fire occurred in 
May, 1916. .The answers of the defendants set up’ as a separate defense 
that during the year 1915. the defendants gave written notices to’ Cronen- 
wett that said policies would be canceled within five days from the re- 
spective dates of the notices, and that said notices were duly received’ by 
the plaintiff. As a second defense the defendants allege that by the terms 
and conditions of the policies sued upon it is provided, among other 
things, that: 

“Unless otherwise provided by agreement, indorsed hereon or added 
hereto, this company shall not be liable for loss’ or damages occurring 
* * * while the interest in, title to, or possession of, the subject of in- 
surance is changed, excepting * “ * a change of occupancy of build- 
ing without material increase of hazard. * * *” 

it. is.then alleged that after said policies had been issued, the prop- 
erty covered by them was leased to one Daniel- W. Markin for a term of 
three years, and that Markin was let into possession under’ said: lease, ‘anid 
that no written permission for such action was indorsed upon the policy. 
It is also alleged that the hazard of the defendants was materially in- 
creased without their consent by-reason of.the fact that the lessee of the 
properiy kept upon the premises 400 gallons of distillate, a highly inflam- 
mable liquid. This last defense was not relied upon at. the trial, and is 
not. urged upon appeal. 

{1] The first contention of appellants may be briefly disposed of. .It 
is that the proof shows that the policies in question were canceled by 
written notices sent to the assured or to his agent In support of this 
position, appellants urge upon.our attention certain testimony in the rec- 
ord sustaining this. view. However, the record contains testimony from 
which opposite conclusions may logically be deduced. Findings. were 
waived by the parties hereto, and it. was agreed that the court: should 
submit to the jury certain questions of fact. These questions related -to. 
the. cancellation.of the policies, the receipt by plaintiff.of the notices. of 
cancellation alleged to. have been. sent, and the- ~agency of one Kiminsky 
to represent C ronenwett for the purpose of receiving said notices of can- 
cellation. The jury answered all of these questions in the negative— 
and against the contentions of the defendants. Such matters are there- 
fore not open for review here, and we start from. these findings. of the 
jury as from established facts 

[2]. Another objection of the appellants is.that certain conditions of 
the policies were broken because of the fact that there. was a change -in 
the occupancy of the building after the policy was issued. With regard 
to this contention we.shall state the facts in support of the judgment 
which fairly appear from the evidence. At the time the insurance was. 
taken out upon the property it was occupied by a corporation. known as 
the Automobile Country Club, and was under lease to the manager of 
that club, Row! King. Later, the name of the club was changed to Mon- 
rovia Country Club. The membership in the new organization remained 
practically the same as in the old; the purposes of the two organizations 
were identical. A new manager was placed in charge of the new club 
and the lease was executed to him by the owner and the former. lease 
canceled. The transaction was, in effect, nothing more then a change of 
name and the substitution of a new manager. A change of managers might 
have occurred with or without a change of name, and certainly it will not. 
be contended that the club could not change managers without avoiding 
the insurance policies upon the premises occupied bv it. Also, even though 
the name had not been changed, the directors and other officers of the 
club were subject to change without in any wy changing the real occu- 
pancy of the premises. There is no evidence that this change in name and 
management in any way increased the hazard of the defendants. The 
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language of the policies. upon this point is that the company “shall not 
be liable while the interest in, title to, or possession of, the subject of 
insurance is changed, excepting * * a change of occupancy of the 
building without material increase of hazard” Under these circumstances, 
we think the plaintiff was not guilty of a violation of the policy with 
regard to the occupancy of the premises. The appellants argue that the 
above conditions, with regard to increase of hazard, is modified by riders 
attached to the policies, stating that the building is insured while occu- 
pied as a clubhouse, but with the words “By Automobile Country Club” 
in parenthesis following such general statement. It is contended that 
because of the parenthetical insertion in this rider of the name of a 
particular club that the occupancy of that particular country club was 
necessary to keep the policy in force. It may be conceded that in so far 
as the language of the rider is inconsistent with the suspension clause of 
the policy, the former will prevail (O’Neill v. Caledonian Ins. Co., 166 
Cal. 313, 135 Pac. 1121) but we are not inclined to hold that this provision 
in the rider was intended to guard against mere change in nomencla- 
ture and management of the country club; and, as stated before, it ap- 
pears from the evidence, and the trial court has impliedly found, that, in 
substance. the change amounted merely to a change of name and of the 
manager. 

[3-5] Appellants next argue in the provision above quoted possession 
and occupancy are treated separately, and the conditions with relation to 
each are distinct; that the use of the term “occupancy” was intended to 
cover temporary use of the building, and that the use of the word “pos- 
session” was intended to designate the possessory right. It is contended 
that whether or not there was a change of occupancy as hereinbefore dis- 
cussed, nevertheless. the lease given to the manager of the Monrovia 
Country Club was the granting of such an interest in the property to the 
lessee as to make him the virtual owner of the property for the period 
of the lease, and to change the title, interest, and legal possession of the 
property. While it would seem to us that a lease is not a change in the 
title or interest of the property within the meaning of the policies (Smith 
v. Phoenix Ins. Co. 91 Col. 323, 328, 329, 27 Pac. 738. 13 L. R. A 475, 
25 Am. St. Rep. 191; Rumsey v. Pheenix Ins. Co. [C. C.] 1 Fed. 396; 
Ins. Co. v Helfenstein, 40 Pa. 289, 80 Am. Dec. 573; Planters’ Ins. Co. 
v. Rowland, 66 Md. 236, 243, 7 Atl. 257), yet it becomes unnecessary for 
a determination of this case that we should rest it upon this proposition. 
For it appears that the property was under lease to the manager of the 
Automobile Country ‘Club and occupied by said club as a clubhouse when 
the policies were issued: and the tenancy of this country club was known 
to the defendants and acquiesced in by them. Whatever title and interest 
and possessory right attached to a lessee attached to said mnager of said 
club at the time the contract of insurance was entered into. And if the 
two clubs are so substantially one and the same that the occunancv of 
the premises was not changed within the meaning of the policies, then, 
assuredly, the two clubs, represented by their respective managers were 
so substantially one that the making of the lease to the manager of the 
second cluh, instead of to the manager of the first club. was not a change 
in the possession. title, and interest within the meaning of the policy. 
Tf the second club was merely a continuation of the first club, then the 
richt, title, and interest of the second club in the premises was merely 
a continuation of the right, title, and interest of the first club in the 
pronerty, and that existed at the time the insurance was issued on the 
building. We consider it proper to regard the substance and not the 
form of the transaction in question here in view of the well-recognized 
rule that provisions in an insurance policy 2re always construed so as 
to prevent a forfeiture. if the provisions will reasonably admit of such 
a construction. O’Neill v. Caledonian Ins. Co., 166 Cal 315, 135 Pac. 
Net anaee v. American Ins. Co., 148 Cal, 666, 84 Pac. 182, 25 L. R. A. 
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[6] It is further urged that, because there is some testimony in the 
record to the effect that Kaminsky was the agent of the mortgagee, 
Louise Guenther, and was authorized hy her to cancel and replace insur- 
ance at will, this plaintiff is bound by the scope of the agency between 
Mrs. Guenther and Kaminsky. This is predicated upon the fact that 
plaintiff has brought suit upon the policies so taken out by order of 
Mrs. Guenther through her agent, Kaminsky. But the plaintiff has testi- 
fied that he did not know of this arrangement between Mrs. Guenther 
and Kaminsky. The fact that an agent is employed to place insurance 
does not make him an agent to cancel the policy on behalf of the owner 
of the property. Quong Tue Sing v. Anglo-Nevada Assurance Corpora- 
tion, 86 Cal. 566, 25 Pac. 58, 10 L. R. A. 144. The mere fact then, that 
the plaintiff accepted the policies of insurance secured by Kaminsky and 
sued upon them does not bind him by notice of cancellation received by 
Kaminsky. It cannot be argued that he accepted, with respect to him- 
self, the full scope of the agency asserted by appellant to have existed 
between Mrs. Guenther and Kaminsky, because the plaintiff has stated 
that he knew nothing about the scope of suck agency. As we have 
heretofore stated, this question of agency was an issuable fact between 
the parties, and the jury has found for the plaintiff upon substantial 
evidence. 

The judgment is affirmed. 


We concur: Nourse, J.; Brittain, J. 


CRONENWETT et at. v. DUBUQUE FIRE & MARINE INS. CO. 
ET AL. (Civ. 3150.) 


(District Court of Appeal, First District, Division 2, California. Dec. 3, 
1919. Hearing Denied by Supreme Court, Jan. 29, 1920.) 


186 Pacific Reporter 826 


1. INSURANCE—LEASE NOT “CHANGE IN TITLE” OF PROPER- 
TY WITHIN MEANING OF FIRE POLICY. 


A lease is not a change in the title of the property within the meaning 
of a fire policy, providing that the company shall not be liable “while the 
interest in, title to, or possession of, the subject of insurance is changed, 
except a change of occupancy of the building without material increase of 
hazard”; a lease being but a chattel interest, and the possessory right of 
the lessee being in support of the seisin of his landlord in whom the title 
to the property is vested. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


2. INSURANCE—INSURER NOT ENTITLFD TO BE SUBRO- 
GATED TO INTEREST OF MORTGAGEE ALTHOUGH CLAIM- 
ING NO LIABILITY TO MORTGAGOR. 


The clause in standard fire policies, to the effect that when insurer 
shall pay to the mortgagee any sum under policy and shall claim as to the 
owner that no liability therefor existed, the company shall be subrogated 
to the rights of the mortgagee under all securities held as collateral to the 
mortgage debt, and shall receive full assignment and transfer of the mort- 
gage, etc., only applies to a claim by the insurer of no liability to the mort 

Vol. LV—265. 
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gagor, supported by legal right; the right to subrogation falling with the 
claim. 


For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Superior Court, Los Angeles County; Curtis D. Wilbur, 
Judge. 

Action by A. E. Cronenwett and another against the Dubuque Fire & 
Marine Insurance Company and another. From an adverse judgment, de 
fendants appeal. Affirmed. 


W. W. Hindman, of Los Angeles, for appellants. 
Charles Coan and Harold C. Morton, both of Los Angeles, for re- 
spondents. 


Lancpon, P. J. This is an appeal by the defendants from a judg- 
ment against them in an action upon two policies of insurance against 
fire issued by the defendant companies to plaintiff. The plaintiff A. E. 
Cronenwett was the owner of the real property covered by said policies, 
and Louise Guenther, the other party plaintiff, was the owner of the 
mortgage upon said property. 

[1] The first objection of the appellants is that the trial court erred 
in holding that the policies of insurance were not invalidated by a change 
of possession of the insured property after the issuance of the policies. 
The facts relating to this objection, as found by the court, are: During 
the year 1914, the plaintiff A. E. Cronenwett leased the insured building 
to Messrs. Warren and Nelson, who organized a country club known as 
the Automobile Country Club, which occupied the insured building Warren 
and Nelson being its managers. Thereafter, in 1915, one King succeeded 
Warren and Nelson as managers of the club and a lease of the building 
was executed to him. Thereafter, the insurance policies were issued by 
the defendants. In the early part of 1916 one D. W. Markin succeeded 
King as manager of the club, and the lease to King was canceled and a 
lease to the building executed to Markin, whereby the building was leased 
to Markin, and Markin was in possession of the building under said 
lease until the time of.the fire the lease being in full force and effect at 
that time. The insurance policies contain the following clause: 

“Unless otherwise provided by agreement indorsed hereon or added 
hereto, this company shall not be liable for loss or damage occurring 
* * * while the interest in, title to, or possession of, the subject of 
insurance is changed, except * * * a change of occupancy of the build- 
ing without material increase of hazard.” 


It is argued that by said clause the change of title is made separate 
and distinct from a change of occupancy; that the possession referred 
to in said quoted clause applies to the possessory rights and not to occu- 
pancy. It is ‘argued that the owner of the building is in legal possession 
of the building, although the building may be occupied by some one else— 
and that the granting of a lease to Markin was the granting of such an 
interest and title in the property as to transfer the possessory right from 
the owner to the lessee, in violation of the conditions of the policies 
sued upon here. This precise point has been discussed by this court 
in a case this day decided which involves rights growing out of the 
destruction of this same building, under other policies of fire insurance. 
Cronenwett v. Iowa Underwriters of the Dubuque Fire & Marine Ins. 
Co. et al. (No. 3144) 186 Pac. 824. We are of the opinion that a lease 
is not a change in the title of the property within the meaning of the 
policies. Smith v. Pheenix Ins. Co., 91 Cal. 323, 328, 329. 27 Pac. 738, 13 
L. R. A. 475, 25 Am. St. Rep. 191; Rumsey v. Pheenix Ins. Co. (C. C.) 
1 Fed. 396: Ins. Co. v. Helfenstein, 40 Pa. 289, 80 Am. Dec. 573: Planters’ 
Ins. Co. v. Rowland, 66 Md. 236, 243. 7 Atl. 257. The owner of the fee 
held the seisin to the property and the lease was but a chattel interest. 
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The possessory right of the lessee was in support of the seisin of his 
landlord, in whom the title to the property was vested. Jeffers v. Easton, 
Eldridge & Co., 113 Cal. 345, 352, 45 Pac. 680. 

{2} The second objection of the appellants is that the trial court erred 
in refusing to subrogate the defendants to the interest of the mortgagee, 
Mrs. Louise Guenther. The claim to subrogation is based upon the stand- 
ard mortgage clause in the policies to the effect that when the insurance 
company shall pay to the mortgagee any sum under the policy and shall 
claim, as to the owner, that no liability therefor existed, the company shall 
be subrogated to the rights of the mortgagee under all securities held as 
collateral to the mortgage debt and shall receive full assignment and 
transfer of the mortgage, etc. The appellants state that they have at all 
times claimed, and now claim, that there was no liability to the mortgagor, 
and therefore should be subrogated to the interest of the mortgagee. 
We think the clause above quoted only applies to a claim supported by 
legal right. It is quite immaterial what the company may claim so long 
as it be decided by the court that such claim is not founded upon legal 
rights. -The decision of the first point made by the appellants completely 
disposes of their claim that there is no liability upon their part as to the 
owner of the premises. That being true the appellants’ right of subro- 
gation falls with their claim. 

The judgment is affirmed. 

We concur: Nourse, J.; Brittain, J. 


CAHILL v. ROYAL INS. CO. 


(Supreme Court of Errors of Connecticut. Dec. 22, 1919.) 
108 Atlantic Reporter 544 


2. INSURANCE—WRITTEN NOTICE OF LOSS BY HAIL WAIVED 
BY ADJUSTMENT AND NEGOTIATIONS FOR SETTLE- 
MENT. 

Insurer, by electing to act on verbal notice of hail loss given to local 
agent by sending its inspectors and adjusters to ascertain the loss and of- 
fering to settle for an amount which insured refused to accept, waived 
right to written notice, and ratified local agent’s unauthorized. acceptance 
of notice. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


3. INSURANCE—ESTOPPEL TO OBJECT. TO UNVERIFIED 
PROOF OF LOSS BY SILENCE AFTER RECEIPT. 


Where company recognized claim as properly before it for investiga- 
tion and settlement, and remained silent in regard to proof of loss not be- 
ing verified until it was too late to correct defect, held company is estop- 
ped from objecting to proof of loss on ground that it is not verified. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


4. INSURANCE—FALSE STATEMENT IN PROOF OF LOSS NOT 
DEFEATING RECOVERY. 


Where there was no express provision in hail policy that false state- 
ment in proof of loss would defeat recovery, and no showing that original 
proof of loss, stating that damaged tobacco was worth not more than 20 
cents a pound, was not fair and reasonable when made, held that repeti- 
tion of original estimate of value in duplicate proof of loss, made after 
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tobacco had been sold at a higher price, was not so manifestly fraudulent 
as to defeat recovery; the company having rejected duplicate. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


5. INSURANCE—RECOVERY WARRANTED THOUGH PREMIUM 
NOT PAID. 


That the premium had not been paid at the time of the loss is no de- 
fense, where there is no provision in the policy that it shall not take effect 
until the premium is paid, and no intimation that the agents of the defen- 
dant are required to receive payment of the premium before delivery of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 


6. INSURANCE—FAILURE TO STATE IN PROOF OF LOSS 
AMOUNT OF HAIL LOSS IN WEIGHT OF TOBACCO NOT 
BARRING RECOVERY FOR SUCH LOSS, WHERE SUCH 
STATEMENT NOT REQUIRED BY POLICY. 


Where policy did not require insured to state his claim, if any, for loss 
in weight directly due to hail, though such loss was covered, failure to 
state such claim in proof of loss conforming to requirements of policy 
does not bar recovery for such loss. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Superior Court, Hartford County; William S. Case, 
Judge. 

Action by J. J. Cahill against the Royal Insurance Company. Verdict 
and judgment for plaintiff, and defendant appeals. No error. 


On June 6, 1917, the defendant executed and delivered to the plaintiff 
a policy, insuring the plaintiff against all direct and actual damage by hail 
to 28% acres of tobacco plants while growing on the land owned or leased 
by him. The conditions annexed to the policy provided that all liability 
thereunder should cease unless the insured should give written notice to 
the company, or to Wakefield, Morley & Co., its general agents, of any 
loss within 48 hours thereof, and within 60 days thereafter render to the 
company a sworn statement covering a number of specifically enumerated 
facts together with an estimate, in the case of partial loss, of the alleged 
depreciation in market value caused by the hail. 


Plaintiff claimed and offered evidence to prove the following facts: 
On July 14, 1917, the tobacco was damaged by hail. Within 48 hours 
thereafter plaintiff notified, by telephone, one Gilligan, a local agent of the 
defendant company, of the loss, and the agent promised to take care of the 
matter at once. Within a week the defendant sent two of its adjusters, 
who looked over the tobacco and viewed the damage, and thereafter sent 
other inspectors and adjusters, who inspected the tobacco, both in the field 
and after it was cut and in the shed. Before 60 days after the loss plain- 
tiff rendered, through his attorney, an unsworn detailed statement of all 
the particulars required by the policy, supplemented by an identical sworn 
statement, rendered shortly after 60 days had expired. 


Defendant claimed and offered evidence to prove that the plaintiff 
suffered no damage under the policy, and that any liability of the de- 
fendant under the policy had ceased and determined on account of the 
plaintiff’s failure to file a sworn statement of loss within 60 days; that 
there was no waiver of any of the provisions of the policy; that the 
attempted proof of loss was false and fraudulent; and that the premium 
had never been paid. Defendant appeals from the refusal of the trial 
court to set aside the verdict to the plaintiff, and for errors in the charge. 
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William F. Henney, of Hartford, for appellant. 
ont Hugh M. Alcorn and Richard H. Deming, both of Hartford, for ap- 
ee. 


Beacu, J. (after stating the facts as above). [1] The verdict de- 
termines all the disputed issues of fact for the plaintiff, upon evidence 
sufficient to warrant such findings, and the appeal from the refusal to 
set aside the verdict raises the question whether, taking the whole evi- 
dence in the light most favorable to the plaintiff’s contentions of fact, 
the conditions of the policy as to notice of loss, proof of loss, and as to 
fraud, misrepresentations, and concealments of matters relating to the 
insurance have been complied with or waived. 

[2] ‘The condition as to notice of loss is that within 48 hours the 
insured shall give written notice to the company or to Wakefield, Morley 
& Co. The verbal notice to Gilligan, the local agent, coupled with 
Gilligan’s promise to take care of the matter, did not of itself bind the 
defendant, for the notice was not in writing, and Gilligan, though the 
agent of the defendant for certain purposes, was not authorized to re- 
ceive notice of loss on its behalf. But the evidence warrants the conclu- 
sion that the notice to Gilligan was actually received by the defendant, 
because it appears that the defendant acted upon it by sending -its in- 
spectors and adjusters to ascertain the existence and amounts of the 
alleged loss, and by offering, through one of its representatives whose 
authority was not denied, to settle for an amount which the plaintiff re- 
fused to accept. That being so, the defendant has had all the benefit 
of a strict performance of the condition, and by electing to act on a 
verbal notice given to an agent not authorized to accept it, the defendant 
has waived the right to a written notice, and has also ratified Gilligan’s 
unauthorized acceptance of notice. 4 Cooley, Briefs on Insurance, § 
3526 et seq., and cases cited. 

[3] The conditions of the policy also required that within 60 days 
after the loss the insured shall render to the company a sworn statement 
in writing, specifying the acreage of tobacco injured and a number of 
other enumerated items of information, together with an estimate, in case 
of partial loss, of the depreciation in market value caused by the hail. 
The loss occurred on July 14, 1917, and the plaintiff, through his attor- 
ney, rendered to the general agents of the defendant on July 20th a writ- 
ten statement covering all the items required by the policy. This at- 
tempted proof of loss was received by Messrs. Wakefield, Morley & Co. 
on July 21st, and it complied with all the terms of the policy, except that 
it was not a sworn statement. On September 21st the plaintiff made a 
belated attempt to remedy this defect by rendering a sworn copy of the 
original proofs, which defendant rejected and returned on October 5th. 
It thus appears that proofs of loss, defective only because unverified, were 
in the hands of the defendant or of its general agents, from July 21st 
until the time for filing proofs of loss expired, on September 14th, with- 
out any objection being made thereto for a lack of verification. 


This brings the case within the rule laid down in Lockwood v. Middle- 
sex Mutual Assurance Co, 47 Conn. 553. One of the conditions of the 
policy sued on in that case was that the proof of loss should be supple- 
mented by the certificate of a magistrate in a certain form. The certifi- 
cate was defective in form, and on page 566, after observing that the 
defect was not so substantial that it ought to be a defense, we said: 

“But there is another reason why this defense ought not to prevail. 
The affidavit came into the hands of the defendants on the second day 
of March, and no objection to this omission was made then or at any 
time before the suit was brought in August following. Had the objec- 
tion been made and the defect pointed out, as we think it should have 
been, the defect would have been remedied. Failing to make the objection 
in due season, we must consider that they accepted the certificate as a 
satisfactory compliance with the contract.” 
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This rule that the receipt and retention of timely notice or proofs 
of loss, without objecting to any. defects therein until it is too late to 
correct them, amounts to a waiver of the objection, or at least to an 
acquiescence by silence in the sufficiency of the notice or proofs, is en- 
tirely fair and reasonable, and seems to be very generally received. See 
4 Cooley, Briefs on Insurance, pages 35, 44, et seq., and cases cited. 

In such cases the insurance company must be supposed, intentionally 
or inadvertently, to have accepted the proofs as sufficient. 

In this case the manifest inequity of permitting the defendant to with- 
hold its objections to the proof of loss until after it is too late to correct 
any defects therein is aggravated by the fact that after the defendant was 
chargeable with knowledge that the proof of loss was not verified, its 
inspectors and adjusters continued to investigate the extent of the loss, 
and finally offered to settle. This conduct of the defendant in con- 
tinuing to recognize the claim as one which was properly before it for 
investigation and settlement, coupled with silence until it was too late 
to correct the defect now relied upon, and supplemented by the finding 
that the plaintiff claimed to have proved that he relied upon this course 
of conduct, and was led thereby to believe that no further proof of loss 
would be required, is sufficient to estop the defendant from objecting 
to the original proof of loss on the ground that it was not verified. 

[4] The claim that the proof of loss is false and fraudulent requires 
some explanation. As is already stated, two identical statements of loss 
were rendered, one of which was dated July 20, and the other September 
21, 1917. Each contained a claim that the damaged tobacco was worth 
not more than 20 cents a pound. There is nothing to show that this 
estimate was not entirely fair and reasonable at the time it was made 
on July 20th. But before September 21st, when a sworn duplicate of 
the original proof of loss was attempted to be rendered, the plaintiff 
had taken advantage of an extraordinary demand, and sold the damaged 
tobacco for 35 and 37 cents a pound. On this record the only question 
which is open is whether the repetition of the original estimate as to 
market value after the tobacco had been sold for a higher price was so 
manifestly fraudulent as to make the verdict erroneous in law. There 
is no express provision of the policy that a false statement in the proofs 
of loss will defeat any recovery, and in the absence of such a provision 
the general rule is that misstatements in the proof of loss, though made 
under oath, will not defeat a recovery, unless intentionally false and 
made with a purpose to defraud. 19 Cyc. 855, and cases cited. 

In this case the proof of loss contains no misstatements. The charge 
of fraud is based upon another paper which the defendant, acting. within 
its rights under the policy, refused to accept as proof of loss, and’ which 
thereupon became a mere informal collection of representations and esti- 
mates not relied on or acted upon by the defendant, so far as appears. 
Nevertheless, the finding is that the issue of fraud was submitted to the 
jury, although there is nothing in the charge of the court to indicate 
that such was the fact. Assuming, as we must, that the finding is correct, 
the verdict clearly shows that the jury must have found, and they might 
reasonably have found, that the paper dated September 21st was not 
made with intent to defraud, but was merely a belated attempt on the 
part of the plaintiff to comply with the letter of the policy by substituting 
a sworn copy of the proof of loss for the unverified original which was 
alreadv in defendant’s possession. 

[5] The fact that the premium had not been paid at the time of 
the loss is no defense, because there is no provision in the policy that 
it shall not take effect until the premium is paid, and no intimation that 
the agents of the defendant are required to receive payment of the 
premium before delivery of the policy. 

[6] The remaining question is whether the court erred in charging 
the jury that the plaintiff might recover for loss in the weight of the to- 
hacco directly caused by hail. Defendant’s claim is that the proof of 
loss is based solely on the depreciation in market value per pound, and 
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does not allege any damage by shrinkage in the total weight of the 
crop. Also that the plaintiff is bound by the statements of claim made 
in the proof of loss, and cannot recover for any loss not claimed therein. 
We find no authority for this last proposition of law when applied to a 
case where the proof of loss conforms to the requirements of the policy. 
The policy in this case required the plaintiff to state his claim as to 
depreciation in market value, and the plaintiff stated it; but the policy 
did not require him to state his claim, if any, for loss in weight, although 
loss in weight directly due to hail is plainly cavered by the policy. .The 
accepted rule is that statements as to the amount and circumstances of 
the loss are not binding on the insured, so as to prevent him from recover- 
ing his actual loss, unless the policy so provides. 19 Cyc. 854: Joyce 
on Insurance, § 3319; 4 Cooley, Briefs on Insurance, 3435; 44 L. R. A. 856. 

There is no error. 

The other Judges concurred. 


GLASER v. WILLIAMSBURG CITY FIRE INS. CO. er at. 
(No. 10211.) 


(Appellate Court of Indiana, Division No. 2. Jan. 27, 1920.) 
125 Northeastern Reporter, 787. 


1. INSURANCE — SETTLEMENT WITH MORTGAGEE NOT A 
WAIVER OF PROOFS OF LOSS BY INSURED MORTGAGOR. 


Settlement by the insurer of an automobile against fire with the 
mortgagee, a garage, about eight months after loss, was not a waiver of 
proofs of loss on the part of insured, the owner, and mortgagor. 


(For other cases, see Insurance, Dec. Dig. § 562.) 


2. INSURANCE—EVIDENCE AS TO DISPOSITION OF INSURED 
AUTOMOBILE AFTER LOSS INADMISSIBLE. 


In an action on a fire policy on an automobile, evidence that the car 
was taken from the place where it was burned to the mortgagee garage 
by defendant insured’s local agent, and that it was afterwards disposed 
of, not showing by whom the car was disposed of, nor that the local 
agent had any authority in the matter, was properly excluded. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from Superior Court, Lake County; Charles E. Greenwald, 
Judge. 

Action by Sarah Glaser against the Williamsburg City Fire Insur- 
ance Company, etc., and another. From judgment for defendants plain- 
tiff appeals. Affirmed. 


Roy E. Ressler, and Paul R. Glaser, both of Gary, Farmar De Brag- 
mo Jamaica, N. Y., and Joseph H. Rapier, of New York City, for ap- 
pellant. 

Seymour Edgerton, of Chicago, IIl., and Gustav S. Widholm, of Gary, 
for appellees. 


_Nicuots, C, J. ‘This action by appellant against appellees was on a 
policy of insurance issued by appellee Williamsburg City Fite Insurance 
Company, of New York, insuring appellant, and appellee Fifth Avenue 
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Garage, against loss or damage by fire to an automobile, which automo- 
bile was damaged by fire September 19, 1915. The interest of appellee 
garage was that of mortgagee. Settlement by appellee insuranec com- 
pany was made with appellee garage May 17, 1916, and such appellee 
garage, having no further interest in the controversy, did not appear in 
the trial court, and does not participate in this appeal. 

Appellee insurance company, hereinafter designated as appellee, filed 
an answer in two paragraphs, the first being a general denial, and the 
second averring failure to file proof of loss within 60 days, as required 
by statute and by the policy. Appellant replied in five paragraphs, the 
first being a general denial, the second averring verbal notice to appellee’s 
local agent, and the inspection of the remains by him, and by others from 
appellee’s office, other than the local office, the third averring notice to 
the local agent, furnishing of blanks by such local agent, and filling and 
mailing the same by appellant to appellee within 60 days, the fourth 
averring notice to appellee by the garage company, settlement with such 
garage company, and assignment of the garage company’s note arid mort- 
gage ee appellee, and the fifth averring substantially the same facts as the 
ourth. 

There was a trial by the court, without the intervention of a jury, 
and at the close of appellant’s evidence, on motion of appellee, the court 
found for appellee, and entered judgment accordingly. From this judg- 
ment, after her motion for a new trial was overruled, appellant prosecutes 
this appeal. 

[1, 2] The only error assigned and presented is the court’s action 
in overruling the motion for a new trial, which motion presents 28 
specifications of error. The only question that we need to consider is 
as to whether appellant had forfeited all right to recover under the 
policy of insurance sued upon, by reason of her failure to file with 
or —. to appellee a proof of loss, as required by section 4622g, 
Burns’ R. S. 1914, and by the policy, or to prove a waiver of such require- 
ment. As far as appears by the evidence, the local agent of appellee in- 
spected the remains of the automobile the next day, after which time 
he furnished appellant with blanks for proof of loss. There was no evi- 
dence that such local agent had any authority to make adjustment of the 
loss. It does not appear by the evidence that any other agent or officer 
of appellee did anything looking to an adjustment of the loss, or that 
could be construed as a waiver of proof of loss. Settlement with the 
mortgagee garage about eight months after loss was not a waiver of 
proofs on the part of appellant. Hare v. Headley, 54 N. J. Eq. 545, 35 
Atl. 445. Appellant offered to prove that the automobile was taken from 
the place where it was burned to the Fifth Avenue Garage by appellee’s 
local agent, and that it was afterwards disposed of, by whom the evidence 
does not disclose, nor does the evidence show that such local agent had 
ony nny whatever in the matter. The evidence was properly ex- 
cluded. 

[3-5] Appellant was permitted to prove that she went to the office 
of her attorney, Roy E. Ressler, and had proof of loss filled out, and 
then she signed it. The following question was then propounded to such 
attorney: 

“Now, Mr. Ressler, state to the court whether you know what became 
of the proof of loss after it was signed.” 

This question was objected to by appellee, and the question was then 
withdrawn, and the following offer to prove was made: 

“The plaintiff offers to prove by the witness, if permitted to testify, 
that after the proof of loss was signed and sworn to by Mrs Glaser 
that he took it out and put it in the United States mail, addressed to 
the defendant Insurance Company at Freeport, III.” 

Objection to this offer was sustained. The question having been 
withdrawn, there was nothing before the court. To save a question 
on the court’s ruling in excluding evidence there must be a pertinent 
question in the record. Russell v. Stoner, 18 Ind. App. 543, 47 N. E. 
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645, 48 N. E. 650; Indianapolis & M. Rapid Transit Co. v. Hall, 165 Ind. 
557, 76 N. E. 242. The only purpose of such offer was evidently to raise 
a prima facie presumption of the receipt of the proof of loss by appellee. 
But no such presumption can arise unless it affirmatively appears that the 
letter was duly stamped. 16 Cyc. 1069; Home Ins. Co. v. Marple, 1 Ind 
App. 411, 27 N. E. 633; Durlinger v. Moschino, 93 Ind. 495; Bankers’ 
Mutual Casualty Co. v. People’s Bank, 127 Ga. 326, 56 S. E. 429; Welsh 
v. Chicago Guaranty Fund Life Soc., 81 Mo. App. 30. No attempt seems 
to have been made to prove the contents of such proof of loss, and had 
such an attempt been made, such evidence could not have been heard, for 
no steps preliminary to its introduction had been taken. Home Ins. Co. 
v. Marple, supra; Newton v. Donnelly, 9 Ind. App. 363, 36 N. E. 769. 
Other objections need not be considered. : 

There being no evidence of waiver of proof of loss, and no evidence 
of the receipt of such proof, the judgment is affirmed. 


MAXWELL v. SPRINGFIELD FIRE & MARINE INS. CO. OF 
SPRINGFIELD, MASS. (No. 10020.) 


(Appellate Court of Indiana, Division No. 2. Jan. 16, 1920.) 
125 Northeastern Reporter, 645. 


1. INSURANCE — POLICY WHEN AMBIGUOUS TO BE CON- 
STRUED MOST FAVORABLY TO INSURED. 


An insurance policy is not regarded as an ordinary contract, because 
it is drawn by the insurer, and where the language of the policy is ambig- 
uous, that construction will be adopted, which is most favorable to the 
insured, 


2. INSURANCE—POLICY INSURING AGAINST DAMAGE FROM 


SPRINKLER LEAKAGE INCLUDES LEAKAGE CAUSED BY 
TORNADO. 


A policy insuring against damage from sprinkler leakage, and provid- 
ing that the company should not be liable for loss by fire, or leakage 
caused directly or indirectly by fire, or for loss caused by lightning, cy- 
clone, tornado, or windstorm, etc., held, in view of the other exceptions 
and the main purpose of the policy, to include loss from leakage caused 
by a tornado, which injured the sprinkler system, etc. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE — FIRE INSURER LIABLE FOR LOSS BY FIRE 
CAUSED BY LIGHTNING. 


Under an ordinary fire policy, which provides that insurer shall not 
be liable for loss by lightning, the insurer is liable for loss by fire started 
by ne although not liable for damages caused by the lightning 
itself. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from Circuit Court, Rush County; Will M. Sparks, Judge. 


Action by Lawrence Maxwell against the Springfield Fire & Marine 
Insurance Company of Springfield, Mass. From a judgment for defend- 
ant, demurrer to the complaint having been sustained, plaintiff appeals 
Reversed and remanded. with directions. 
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This action was instituted by appellant to recover on two policies 
of insurance. The complaint is in two paragraphs, and was filed in the 
Fayette circuit court. The appellee demurred to each paragraph of the 
complaint on the ground that neither paragraph states facts sufficient to 
constitute a cause of action, The demurrers were overruled. Thereupon 
appellee filed answers as follows: (1) General denial; (2) special an- 
swer addressed to the first paragraphs of complaint; and (3) special an- 
swer addressed to the second paragraph of complaint. Immediately after 
filing its answers the appellee took a change of venue and the cause was 
transferred to the Rush circuit court. In the latter court appellant filed 
separate demurrers to the second and third paragraphs of answer, on the 
ground that neither paragraph stated facts sufficient to constitute a cause 
of defense. The trial court overruled the demurrer to each paragraph 
of answer, and then carried the demurrers back and sustained one to each 
paragraph of the complaint. Appellant declined to plead further. Judg- 
ment against appellant. 

The paragraph is the substance of the first paragraph of the com- 
plaint : 


“That the plaintiff, Lawrence Maxwell, is the owner of a factory in 
the city of Connersville; that the defendant is an incorporated company 
carrying on the business of insuring owners of property against damages 
from sprinkler leakage; that plaintiff's factory was equipped with sprin- 
klers for the purpose of protecting the property from damage or destruc- 
tion by fire; that the plaintiff and defendant entered into a written agree- 
ment, by the terms of which the defendant insured the plaintiff against 
damage from sprinkler leakage for the term of one year, a copy of which 
contract is filed herewith and made a part hereof'as Exhibit A; that on 
the 25th day of April, 1915, a severe windstorm, cyclone, or tornado swept 
pver said city where said factory was located; that said storm tore a 
large part of the roof from that portion of the factory which is situated 
on the east side of Eastern avenue, and broke the pipes and attachments 
of the sprinkler system in the factory, so that the water and mud from 
the sprinkler pipes was precipitated and thrown in and upon the floors 
and upon the finished and unfinished products, stock, materials, and ma- 
chinery in the building, thereby damaging the plaintiff in the sum of 
$21,500; that all of said damage was directly caused by said sprinkler 
leakage, and the precipitation of water from the pipes of the sprinkler 
system, and not otherwise; that the plaintiff has fully performed all of 
the obligations resting upon him under the terms of the said contract; 
that the defendant has wholly failed, neglected, and refused to make 
payment whatever under said policy of insurance for said loss and dam- 
ages; that the defendant disclaims liability under said policy; that plain- 
tiff is informed and believes, and therefore avers, that the defendant 
claims that it is in no way liable for said damage and loss because the 
same was indirectly caused and occasioned by the storm; and the plaintiff 
avers that said sprinkler leakage was the direct and proximate cause of 
all of said damage and loss.” 


So much of the policy as is necessary to an understanding of the 
question presented is as follows: 


“The Springfield Fire & Marine Insurance Compatiy of ‘Springfield, 
Mass., in consideration of the terms and stipulations herein named and 
of $46.80 premium, does insure Lawrence Maxwell for the term of one 
year * * * against all direct loss or damage by sprinkler ‘leakage, ex- 
cept as hereinafter provided, to an amount not exceeding $6,500, to the 
following described property while located and contained as described 
herein and not elsewhere, to wit: 


“On all property, real and personal, owned by the insured, and on 
contents, their own or held by them in trust or on commission, which may 
ve sold, but not removed, or for which they may be legally liable, al 
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while situate on both sides of Eastern avenue between First and Second 
streets, Connersvile, Indiana. 

“Subject to the conditions of this policy, it is agreed, when a tank 
is or tanks are actually supplying water to the sprinkler system mentioned 
herein, that this policy shall cover loss or damage resulting from the col- 
lapse or precipitation of said tank or tanks, or by the component parts 
of supports of same, such loss or damage being considered as incidental 
to and part of the damage caused by water. Attached to and forming a 
part of Sprinkler Leakage Policy No. 1800. 

“Wherever the words ‘sprinkler leakage’ occur, it shall be held to 
mean leakage, discharge, or precipitation of water from the automatic 
sprinkling system or tanks supplying it (including accident caused by 
freezing), in or on the buildings now erected and described herein, wheth- 
er the accident occurs in the portion occupied by the insured or not. 

“This company shall not be liable (1) for loss by fire, however 
caused; (2) nor for loss resulting from the leakage of water, if such 
leakage is caused directly or indirectly by fire; (3) nor for loss due to 
stoppage or interruption of any work or plant, unless liability for such 
loss is specifically assumed herein; (4) nor for loss caused by lightning 
(whether fire ensues or not), cyclone, tornado, windstorm, earthquake, 
explosion, or blasting; (5) nor for loss caused directly or indirectly by 
invasion or insurrection, riot, civil war, or commotion, or military or 
usurped power, or by order of any civil authority; (6) nor for loss by 
theft; (7) nor for loss caused directly or indirectly by the neglect of the 
insured to use all reasonable means at the time of an accident to save and 
preserve the property; (8) nor for loss caused directly or indirectly by 
the fall or collapse of any building or part thereof, unless such fall or 
collapse is. caused by the accidental leakage of water from the automatic 
sprinkler system or the tanks supplying it.” 

The affirmative paragraph of answer, addressed to the first para- 
graph of complaint, recites some of the terms and conditions of the pol- 
icy, states the company’s construction of the contract, and concludes: 

“Defendant further says that the said loss and damage sued for in 
the said first paragraph of complaint herein was caused by windstorm, 
and by sprinkler leakage caused directly, proximately, and immediately 
by a windstorm then and theretofore occurring, and not otherwise, and 
that the said damage sued for in the complaint and all thereof was caused 
wholly by a means and cause and. by the aforesaid means and cause ex- 
cepted by said policy, by the terms thereof excluded therefrom, and by 
a cause not insured by said policy.” 

The second paragraph of complaint is the same as the first, except 
that it is founded om a different policy. The affirmative paragraph of an- 
swer addressed to the:second paragraph of complaint. is the same as the 
affirmative paragraph of answer addressed to the first paragraph of com- 
plaint. 


D. W. McKee, of Connersville, Lawrence Maxwell, of Cincinnati, 
Ohio, and Allen Wiles and Richard N. Elliott, both of Connersville, for 
appellant. 

Thomas Bates and Alfred R. Bates, both of Chicago, Ill, and Burke 
G. Slaymaker, of Indianapolis, for appellee. 


DausMAN, J. (after stating the facts as above). [1] For the pur- 
pose of construction, an insurance policy is not regarded as an ordinary 
contract; and where the language of the policy is ambiguous, that con- 
struction will be adopted which is most favorable to the insured. Glens 
Falls Ins. Co. v.. Michael, 167 Ind. 659, 74 N. E 964, 79 N. E. 905, 8 
L. R. A. (N. S.) 708; AEtna Ins. Co. v. Strout, 16 Ind. App. 160, 44 N. E. 
934; German Baptist, etc., v.-Conner, 64 Ind. App. 293, 115 N. E. 804. 
The reason for the rule has been stated cogently by Judge Taft, as follows: 
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__ “Policies are drawn by the legal advisers of the company, who study 
with care the decisions of the courts, and, with those in mind, attempt 
to limit as narrowly as possible the scope of the insurance. It is only 
a fair rule, therefore, which courts have adopted, to resolve any doubt 
or ambiguity in favor of the insured and against the insurer.” Manu- 
facturers’ Accident Indemnity Co. v. Dorgan, 58 Fed. 956, 7 C. C. A. 
592, 22 L. R. A. 620. 

[2] It is averred in the complaint that the loss for which appellant 
seeks recovery was caused directly by the leakage from the sprinkler 
system. The general obligation of the insurer is to pay indemnity for 
“all direct loss or damage by sprinkler leakage, except as hereinafter 
provided.” Under that general obligation the insurer is liable for the 
loss averred in the complaint, unless it has absolved itself by the exceptions 
stated in the contract. We will examine, therefore, the entire policy, to 
determine from the languagé thereof, if we can, the real intention of the 
parties as expressed by the contract. 


The insured installed in his factory an automatic sprinkler system 
to lessen the fire hazard. That was commendable from every point of 
view, for thereby he promoted his own interest, as well as the interest 
of the insurance companies underwriting the fire risk. However, by in- 
stalling the automatic sprinkler system, he introduced into his factory a 
new hazard. In sevéral ways and by various means the sprinkler system 
might be opened, thereby releasing the impounded water. In that event, 
damage by water probably would result to the building, machinery, goods 
manufactured and in process of manufacture, materials, and supplies. It 
was indemnity against this particular hazard which the insured desired, and 
for which he paid; and in consideration of the premium, the insurer, 
by its contract, undertook to indemnify him against all direct loss b 
sprinkler leakage, except as therein otherwise provided. The paragrap 
containing the exceptions consists of eight clauses which must now be 
scrutinized. 

(1) “This company shall not be liable for loss by fire, however, 
caused.” 


On first view, this clause seems to be utterly useless. But the pre- 
sumption is that every statement in a contract was inserted for a pur- 
pose, and that presumption will prevail if ‘any rational purpose can be 
discovered. The contract is not a policy of fire insurance; but the in- 
surer is a fire insurance company, as the policy itself denotes, and pre- 
sumably it is engaged in the business of fire insurance. For this reason 
the company may have deemed it prudent to state clearly that by this 
policy it assumes no liability for loss by fire, no matter how the fire 
may have been caused. Thereby it avoids any misunderstanding or con- 
troversy concerning liability for loss by fire. 


This clause does not constitute an exception. It takes nothing out 
of the obligation to pay indemnity for loss by sprinkler leakage. It does 
not hold back or exclude from that obligation something which otherwise 
would be included therein. Clearly it is an independent statement of a 
collateral matter. 

(2) “Nor for loss resulting from the leakage of water, if such leakage 
is caused directly or indirectly by fire.” 


Automatic sprinkler systems are so contrived and constructed that 
in the event of fire, when the heat has reached a certain degree of 
intensity, it opens the sprinklers and releases the water, and in that case 
the leakage is, of course, caused directly by fire. We assume that there 
may be cases where sprinkler leakage is caused indirectly by fire; for 
the company was careful to say that it will not be liable for loss by 
leakage, where the leakage is caused directly or indirectly by fire, would 
be to insure against loss by the very thing which the sprinkler system is 
designed to do. While that hazard would be a legitimate subject of 
insurance, it is to be presumed that, if included in the policy, the certainty 
of loss thereby in the event of fire would call for a higher rate of 
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premium. By this clause the company has eliminated most of the risk. 
But the meaning of this clause is clear, and there can be no controversy 
concerning its meaning. This clause is a genuine exception, clearly and 
admirably expressed. 

When clauses 1 and 2 are considered together, the thought arises that 
both may have been inserted partly to avoid invading the province of 
fire insurance; for, if leakage were caused by fire, the direct loss by 
leakage would be a loss by fire within the meaning of fire policies, and 
that fact might generate disputes concerning concurrent liability with fire 
insurance companies. 

(3) “Nor for loss due to stoppage or interruption of any work or 
plant unless liability for such loss is specifically assumed herein.” 

This clause naturally must relate to a situation where leakage occurs 
to such an extent and under such conditions that it thereby becomes 
necessary for the insured to suspend operations in part or all of his fac- 
tory for such period of time as may be required for repairs and read- 
justments When interpreting the words of an insurance policy, which 
are claimed to constitute an exception from the general obligation +o pay 
indemnity, the mind naturally rests on the conditions which probably will 
follow the happening of the contingency constituting the hazard insured 
against, and it will be presumed that those conditions were in contem- 
plation when the policy was formulated and delivered; for there can be 
no loss, of course, until that contingency has occurred. In the very na- 
ture of things there must be a wide difference between the manner of 
stating an exception which relates to conditions before the happening of 
the contingency and the manner of stating an exception, which relates to 
conditions after the happening of the contingency. The former is in 
the realm of causation; the latter, in the realm of effect. The cause of 
loss is necessarily specified in the obligation itself; and if the insurer de- 
sires to go back of that, and deal with the causes of a cause, it must do 
so by clear and unequivocal words. In the case at bar the cause of loss 
for which indemnity is promised is designated ‘“‘sprinkler leakage.” The 
insured, therefore, would be liable, in the absence of a proper exception, 
for all loss which results naturally and directly from that cause. We 
assume that the clause now under consideration was inserted out of a su- 
perabundance of precaution, to make it clear that any loss by stoppage 
of work should be regarded as too remote to figure in the loss. At any 
rate, it cannot be permitted to bear the meaning that there shall be no 
liability for loss by leakage, where the leakage is due to stoppage or in- 
terruption of work. It may be said that this interpretation is farfetched. 
But, however that may be, it is certain that we would have to travel a 
longer road to carry it back into the realm of causation. To do that 
we would be obliged to draw upon our imagination for what has been 
omitted, and then to read into the policy, by way of implication, some- 
thing like this: 

“Tf there should be a stoppage or interruption of any work or plant 
and the premises should remain idle for a time, and if during the period 
of idleness a leakage should occur by reason of any cause arising out 
of the nonactivity, then and in that event the insurer shall not be liable 
for the loss resulting from the leakage.” 

It may be that leakage is more likely to occur when work in a-fac- 
tory is suspended. and that the stoppage of work augments the hazard, 
unless the premises be constantly under the surveillance of a caretaker. 
If that be true, and if by this clause the insurer is aiming at that feature, 
it should have made its purpose clear by the use of unambiguous lan- 
guage. 

(4) “Nor for loss caused by lightning (whether fire ensues or not), 
cyclone, tornado, windstorm, earthquake, explosion, or blasting.” 

The parenthetical words in this clause have a marked significance. 
At first view one is prompted to say that it would have been more ap- 
propriate to have written “(whether leakage occurs or not).” But, if 
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the company had meant that, undoubtedly it would have so written it. 
Having in its seryice insurance experts and skilled draftsmen, its self- 
interest would not have permitted a blunder of that kind. We assume 
that the company knew what it wanted in its policy; and although we are 
not aware of the real purpose of the parenthetical words, we presume that 
they have an important significance, which is well known to the company. 
We note, however, that if lightning should strike the factory, and there- 
upon and thereby fire should ensue, and the heat generated by the fre 
should open the sprinklers, then, by reason of the absolution provided by 
clause 2 the company would not be liable for the loss by leakage. If 
lightning should strike the factory and knock down the chimney, no 
other damage resulting, it is clear that the company would not be liable; 
for that would be a direct loss by lightning within the generally accepted 
meaning of the words “loss by lightning.” But if the lightning should 
knock down the chimney, and also break a’ pipe of. the sprinkler system, 
thereby causing loss by leakage, then the company ‘would not be liable 
for the direct damage by lightning to the chimney and the water pipe, 
but would be liable for any loss by leakage caused indirectly by the light- 
ning; for the loss by leakage is the very thing for which indemnity is 
promised, and for which the premium is paid. The company could escape 
that liability only by an exception in unequivocal language. We cannot 
read into the policy an exception of that character by way of construc- 
tion. To absolve an insurer from its general obligation to pay indemnity, 
the exception must be expressed in the policy by unequivocal words. By 
this clause the company has absolved itself. from liability for direct loss 
by lightning, but not for loss by sprinkler leakage,. where the leakage is 
caused by lightning. 

The windstorm tore away a part of the roof of the factory, and broke 
the pipes and connections of the sprinkler system, and that constitutes a 
loss by windstorm. The extent of that loss could be ascertained by esti- 
mating the cost of restoring the roof, the pipes, and connections. But 
the damage to the merchandise caused directly by the water from the 
sprinkler system is an entirely different loss. For the purpose of this 
policy, the wind cannot be regarded as the direct and immediate cause of 
that loss, but must be regarded as the indirect and remote cause thereof, 
for the reason that the very hazard which makes this species of ‘insurance 
possible intervened. 

Why, then, was clause 4 inserted in the policy? ‘That is not a fair 
question to put to the court. We are not called upon to determine the 
exact purpose which prompted the company to write it into the contract. 
It is enough for us to know the legal effect of it as between the parties. 
The question is important only to the extent that it may aid in arriving at 
the proper construction of the contract as a whole. It may relate specially 
to the risk specifically attaching to the tank. We do not ktiow the loca- 
tion of the tank; but we assume that it is higher than the factory, so 
that a constant pressure would he maintained in the pipes. ‘It may be 
supported by trestle or derrick, or it’ may be on the roof of the factory 
building. It is probable that by reason of its elevated position and the 
nature of its support it is peculiarly liable to collapse or fall by the force 
of a cvclone or a tornado, a windstorm, an earthquake, an explosion, or 
of blasting This clause may have been inserted to avoid possible dis- 
pute and litigation by forestalling any unreasonable demand which the 
insured might make in the event of loss. It mav-have been inserted to 
make it clear that, in the event of loss by leakage concurrently with loss 
by one of the forces named therein, then the insurer shall not be liable 
for the combined loss resulting from both causes, but liable only for that 
portion of the total loss which results directly from:the leakage. Or it 
may have been inserted for the same reason that clause 1 was inserted, 
as above suggested, viz. to avoid invading the special domain of com- 
panies engaged in other kinds of insurance, particularly cvclone or tor- 
nado insurance. Tt is not an exception from the general obligation, but is 
an independent statement of collateral matters, 
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(6) “Nor for loss by theft.” 


This clause indicates that the insurer contemplated that .in the event 
of accidental sprinkler leakage the insured might cause some of his goods 
to be removed from the building to prevent as much damage by water 
as possible, that by reason of the ensuing excitement and disarrangement 
thieves might take advantage of the opportunity to steal and carry away 
some of the goods, and that the loss by theft under such circumstances 
might be regarded as an indirect loss by leakage. By this clause the.com- 
pany absolves itself from liability for loss occasioned by theft committed 
under such circumstances. Surely it is not intended to absolve the com- 
pany from loss by leakage, where the leakage itself is caused by. theft. 
It must relate to theft occurring during or after a leakage, and in some 
manner arising out of the occasion. Otherwise the clause is superfluous 
and unintelligible: for the policy does not purport to insure against lar- 
ceny or burglary. 

(7) “Nor for loss. caused directly or indirectly by the neglect of. the 
insured to use all reasonable means at the time of an accident to save and 
preserve the property.” 

This clause requires no comment for the purposes of the case at bar. 
However, it may not be amiss to observe that the meaning of the word 
“accident” is somewhat obscure. It probably means an accident to the 
sprinkler system, resulting in leakage. 

We have discussed certain clauses which are not directly involved in . 
this controversy. We have done this for the reason that the eight clauses 
constitute but a single sentence, and it is to be presumed that a.continuity 
of purpose underlies them all, and that a principle of interpretation ap- 
plicable to one should be applicable to all; also to show the difficulty of 
making a judicial interpretation of this peculiar policy, and. to manifest 
the process of reasoning .by which we have arrived at our conclusion. 
From our examination of the so-called exceptions, it will be seen that the 
insurer has not absolved itself from liability for the loss averred in the 
complaint by unequivocal: language. 

Exemption from that loss is not in the policy by express’ words, nor 
by necessary implication, and we cannot put it there by wav-of con- 
struction. Men are prompted to pay for insurance by the desire to pro- 
vide indemnity that will be sure and unfailing on the happening of a 
contingent event; in other words, by the desire to transform an uncertainty 
into a certainty, or by the desire to get rid of a hazard, and not by a 
desire to take on another hazard in the form of an insurance policy. A 
policy of insurance,, therefore, should express the terms of the contract 
with sufficient clearness that men of average intelligence may know its 
meaning. and should not consist of a series of mysteries. If, in the case 
at bar, the insurer intended to absolve itself from liability for loss by 
leakage where the leakage is caused by windstorm, it should have ex- 
pressed that intention in plain English. Four of the clauses reciting the 
exceptions contain the words “directly or indirectly,” but the other four 
do not contain them. It must be presumed that the officers of the com- 
pany were well aware of the important significance of those words, and 
the fact that they appear in one half of the exceptions compels us te 
assume that the omission of them from the other half was deliberate. 
It is apparent that the insurer might have used language which would 
have expressed unequivocally the meaning which it now contends should 
be given the contract, by following corsistently throughout the entire 
naragraph of exceptions the plan: of ‘expression evidenced by clause 2. 
Tf it had done so, the. probabilities are that the policy would not have 
been accepted. 

[31 We now come to what may seem to be reasoning bv analogy. 
The obligation in the ordinaty fire policv is to pav indemnity “for all 
direct loss or damage by fire” Where that express obligation is followed 
by the provision that the insurer “shallnot be liable for loss hv lightning,” 
nevertheless the insurer is liable for loss by fire where the fire is caused 
by lightning; but in appraising the loss the actual direct damage by light- 
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ning will be excluded. Likewise, where that obligation is followed by 
the provision that the insured “shall not be liable for loss by explosion,” 
nevertheless the insurer is liable for loss by fire, where the fire is caused 
by an antecedent explosion. Clement on Fire Insurance, title V, p. 121. 
The principle underlying these rules is that the destructive agency in- 
sured against is designated by the parties themselves as the potential 
cause of the possible loss for which indemnity is provided, and the courts 
will not go back of that agency to inquire into the cause of that cause, 
and will not regard any aniecedent agency as the “proximate” cause of 
the loss, unless compelled to do so by the terms of the contract. Lynn 
Gas & Electric Co. v. Meriden Fire Ins. Co., 158 Mass. 570, 33 N. E. 690, 
20 L. R. A. 297, 35 Am. St. Rep. 540. In the case at bar the destructive 
agency is specified in the insurer’s obligation as “sprinkler leakage,” and 
there is nothing in the policy which requires us to go back of that agency 
and inquire into the cause of the leakage, or the cause of the storm, or to 
consider any other antecedent event. This reasoning, therefore, is not 
by analogy; for the principle is identical throughout 

There is nothing in the policy, which the insurer prepared and handed 
to the insured, so clearly expressing an intention to except from the gen- 
eral liability of the insurer the risk described in the complaint that we 
would be justified in holding that by accepting the policy the insured 
assented to that exception. But if we were in doubt as to this point, then 
it would be our plain duty to invoke the foregoing rule of construction 
and to resolve the doubt in favor of the insured. We hold that the com- 
plaint states facts sufficient to constitute a cause of action. 

[4] The procedure has been questioned. In 1911 the Code of Civil 
Procedure was amended (Laws 1911, c. 157) in such manner as to pro- 
vide that the party demurring shall. file with the demurrer a memorandum, 
and shall be deemed to have waived his right thereafter to question the 
pleading for any defect not specified in the memorandum. Section 344, 
Burns’ Ann. St. 1914. That provision applies where demurrers are ad- 
dressed to answers and replies. Quality Clothes Shop v. Keeney, 57 Ind. 
App., 500, 106 N. E. 541; Parker v. Hickman, 61 Ind App. 152, 111 N. E. 
649. Since the adoption of that amendment the old rule that deumrrer 
to an answer or reply searches the record, and may be carried back to the 
complaint, is of doubtful availability. In the case at bar it is clear that 
a reversal solely on the ruling on the demurrer to the answer would 
result merely in another appeal, and therefore we have passed over the 
question of procedure, and have determined the question which is the 
source of the entire controversy. 

The judgment is reversed, and the trial court is directed to set aside 
its ruling on the demurrer to the second and third paragraphs of the 
answer in its entirety, and then to sustain said demurrer to said paragraphs 
of answer, and to permit further proceedings not inconsistent with this 
opinion. 


WILSON & CO.,, Inc., v. HARTFORD FIRE INS. CO. 


(Supreme Court of New York, Appellate Division, First Department. 
January 16. 1920.) 


179 New York Supplement, 867. 


3. INSURANCE — RIGHT OF ACTION ON POLICY COVERING 
LIVE STOCK EXCHANGE WAS IN IT AS TRUSTEE 
RATHER THAN IN ULTIMATE BENEFICIARY. 


Where a fire policy covered cattle in pens or cars at stockyards, the 
Live Stock Exchange being liable to pay premiums and being the party 
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insured, though for the account ‘of whom it might concern, one of the 
members of the exchange, which sustained a loss of cattle by fire, had 
no right of action on such policy against the insurer, which right of ac- 
tion, in view of Code Civ. Proc. § 449, was in the Live Stock Exchange as 
active trustee of an express trust. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Appeal from Special Term, New York County. 

Action by Wilson & Co., Incorporated, against the Hartford Fire In- 
surance Company. From an order denying defendant’s motion for judg- 
ment on the pleadings, it appeals. Order reversed, motion granted, and 
judgment entered dismissing the complaint. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Phil- 
bin, JJ. 


Richards & Affeld, of New York City (George Richards, of New 
York City, of counsel), for appellant. 

Cravath & Henderson, of New York City (Edward L. Williams, of 
New York City, of counsel), for respondent. 


Pace, J. The action is brought to recover upon fire insurance poli- 
cies issued by the defendant. The subject-matter of the insurance was 
live stock in the Kansas City stockyards. By reason of the fact that these 
vards are situated in the states of Kansas and Missouri, two policies were 
emer copies of which are annexed to the answer and admitted by the 
reply. 

[1, 2] The learned justice of the Special Term held that the com- 
plaint clearly states a cause of action, and, since material issues had been 
raised as to the defenses set forth in the answer, such issues must be 
disposed of on the trial, and cannot be summarily disposed of on a 
motion for judgment on the pleadings. This position is correct, if it be 
conceded that the complaint states a cause of action in favor of the 
plaintiff against the defendant. The motion, however, challenges the 
sufficiency of the complaint, tested not alone by the allegations, but 
by those allegations as controlled and limited by the policies of insurance, 
which are admitted by the reply to be the contracts on which the plain- 
tiff’s alleged right of action is predicated. The fact that these policies 
are annexed to the answer, instead of to the complaint, is immaterial, 
inasmuch as plaintiff has admitted that those are the contracts on which 
his complaint is based. We have held that a contract, copy of which was 
annexed to the answer and stated in plaintiff’s bill of particulars to be the 
contract on which the action was brought, may be considered on a motion 
for judgment on the pleadings Dineen v. May, 149 App. Div. 469, 471, 
134 N. Y. Supp. 7. See, also, Wood v. Miller, 78 Misc. Rep. 377, 378, 138 
N. Y. Supp. 562; Friede v. White Co. (D. C.) 244 Fed. 272, 275. The 
reasons stated for such resort to the bill of particulars apply with equal 
cogency to the situation here presented 

The question to be determined is, conceding that the contract is as 
set forth, and for the purposes of the motion conceding that the facts 
alleged in the complaint are true, is there stated a cause of action in favor 
of the plaintiff as against this defendant? The policies are unusual in 
many particulars, and a similar contract of insurance does not seem to 
have been the subject of judicial consideration. In the further consider- 
ation we will speak of these policies as the policy, as they are identical 
in terms and intended by the parties to be treated as one: their separa- 
tion being occasioned by the existence of separate state agencies of the 
defendant, and the fact that the stockyards extend in the territorial limits 
of two states. The policy is written for no definite amount and for no 
stated premium. It insures the Kansas City Live Stock Exchange for a 
term of five years against all direct loss or damage by fire— 
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“to the following described property, while located and contained as de- 
scribed herein, and not elsewhere, to wit: The Kansas City Live Stock 
Exchange (for the account of whom it may concern) on live stock, 
‘consisting of cattle, hogs, calves, sheep, or goats on the premises of the 
Kansas City Stockyards Company of Missouri (United States Quarantine 
Stockyards Company of Kansas City, Kansas), or in railroad cars on 
tracks adjacent thereto, * * * and to continue while the property herein 
insured is under the control of the assured in the above-described prem- 
ises, or under the control of any member of the above-mentioned Ex- 
change,” or of the stockyards companies. “The insurance is intended 
to cover the interest of the members of the above-mentioned Exchange 
and the shippers whom they represent, and also the interest of the pur- 
chasers while this stock remains in the yards.” 

In case of loss the liability of the insurance company shall not be 
in excess of $150 on any one head of cattle, $35 on any one hog, $50 on 
any one calf, or $15 on any one sheep or goat. The assured agrees to 
pay monthly to the insurance company the sum of 10 cents per car on 
all cars of live stock that are received at the stockyards, and that pre- 
miums under this contract are to be predicated on the number of car- 
loads of stock received at the yards during each month the policy is in 
force. It is understood and agreed that all live stock as above described, 
located in the yards, buildings, or on the grounds of the stockyards com- 
pany, or under the control of any member of the Exchange or of the 
stockyards company, is covered by this insurance. It is understood and 
agreed, and made a warranty on the part of the assured, to use due dili- 
gence in so far as possible in removing live stock in the event of a fire 
to a place of safety, and any loss or casualty to said live stock occasioned 
during or incidental to said removal shall be covered by the policy. 

It is understood and agreed that it is the intent of this contract to 
cover any loss arising through the mixing of two or more owners’ stock 
in removing them to a place of safety in the event of fire to the property. 
Loss under the policy shall be adjusted with and payable to C. T. McCown, 
president, or his successor in office, for the use and benefit of the owners 
of the property injured or destroyed. Attached to and forming part of 
the policy, among other things, is the following: 

“It is understood and expressly agreed that this insurance shall cover 
and be for the benefit of all owners or persons interested, and that this 
policy is written in the name of the Kansas City Stock Exchange for con- 
venience, but shall inure to the benefit of all persons owning or interested 
in said live stock as their interest may appear, and shall have the same 
binding force and effect as if their names were written herein.” 

The complaint alleges that the Kansas City Stock Exchange was an 
association, whose members were commission men or brokers engaged 
in the business of buying and selling and otherwise dealing in cattle, hogs, 
calves, sheep, and goats for shippers at Kansas City, in the states of 
Missouri and Kansas. Upon information and belief the plaintiff was the 
owner of a large number of cattle and calves, which had been purchased 
by it through the said Exchange or members thereof, acting as commis- 
sion men or brokers for shippers. At the time of the fire said cattle and 
calves still remained in the possession and under the control of said 
Exchange, some member or members thereof, the stockyards companies 
either at Kansas City in Kansas or Missouri, or in railroad cars on tracks 
adjacent thereto. Upon information and belief, on or about the 15th day 
of October, 1917, and while said policy was in full force and effect, cer- 
tain of the property of the plaintiff, to wit, 716 calves and 718 cattle, which 
it had purchased through the said Exchange, or the members thereof, 
acting as commission men or brokers for shippers, were, while located 
and contained as in said policy required, by reason and on account of a 
fire such as was insured against, burned, destroyed, maimed, or lost, 
either as a direct result of said fire or through being mixed with the 
stock of other owners while being 1emoved to a place of safety, and the 
defendant under the terms of the policy was obligated to pay and reim- 
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burse the plaintiff for all damage sustained by reason of said loss and 
destruction, and that any of the cattle and calves not destroyed by the 
fire were, together with the salvage from the carcasses of those destroved, 
not returned to plaintiff, but were taken over by the defendant and sold 
by it for its own account. The value of the cattle and calves at the rate 
specified in the policy was alleged to be $57,797.49; that immediately upon 
the occurrence of the fire the Exchange, and in particular the plaintiff, 
duly gave the notice of loss, and within 60 days after said fire duly ren- 
dered to the defendant the statement of loss referred to and required by 
said policy, which was then received; that the Exchange, and particularly 
the plaintiff, before the commencement of this action, duly performed all 
the terms and conditions of said policy of insurance on their part to be 
performed; that more than 60 days have elapsed since the receipt by the 
defendant of due notice, ascertainment, estimate, and satisfactory proof 
of loss, in accordance with the terms and conditions of said policy; that 
this action was commenced within 12 months of said fire; and that plain- 
tiff duly demanded the payment of the said sum of $57,797.49, and that 
no part thereof has been paid, although duly demanded. 


In passing it may be noted that the complaint does not state upon 
whom the demand for payment was made, whether upon the defendant 
or the Kansas City Live Stock Exchange. For the purposes of this ap- 
peal we will assume that the demand was made upon the defendant. The 
contract of insurance was made between the defendant and the Kansas 
City Live Stock Exchange (hereinafter called the Exchange) in consid- 
eration of premiums to be paid by the latter. The contract was not made 
for the benefit. of the Exchange, nor was there a certain and specific 
property insured. The property covered by the insurance changed from 
day to day; it was such live stock as might be in the yards of the stock- 
vards company or in cars upon tracks adjacent thereto. The beneficiaries 
were such members of the Exchange, purchasers, shippers, or brokers, 
who for the time being owned such live stock. or had an insurable in- 
terest therein. In case of loss by fire the beneficiaries of the policy 
would be those above mentioned, whose live stock was at that time in the 
yards or in the cars, and were destroyed or lost. The defendant had to 
means of knowing who these beneficiaries were. The Exchange did. It 
was therefore provided that loss under the policy should be adjusted with 
and payable to the president at the time of the issuance of the policy, 
or his successor in office, for the use and benefit of the owners of property 
injured or destroyed. 


[3] Where a policy of insurance is made payable to the assured, or 
to some other person for the use of third persons, the assured or the 
person named in the policy is constituted trustee ot an express trust, who 
is authorized under section 449 6f the Code of Civil Procedure to prose- 
cute an action upon the policy. Greenfield v. Mass. Mut. Life Ins. Co.. 47 
N. Y. 430, 435; Cone v. Niagara Fire Ins. Co., 60 N. Y. 619, 625. The 
Exchange or its president was not a mere collection agent, nor do thnce 
cases apply which arise out of marine insurance when the broker takes 
out a policy for whom it may concern. In such cases the broker is acting 
as agent for an undisclosed principal, in which case the principal can sue 
upon the policy. In the instant case the contract was to be performed by 
the trustee. The beneficiaries’ rights were limited to the distribution of 
the fund after it was paid over by the defendant. Nor was this a mere 
naked trust. The Exchange was obligated to pay the premiums, and in 
the event of fire it was to use due diligence to remove the live stock to 
a place of safety. to minimize the loss, and the president of the Ex- 
change was to adjust the loss and to receive paymert under the policy. 
This case does not come within the rule laid down in Lawrence v. Fox. 
20 N. Y. 268, that a right of action accrues to a third person upon a con- 
tract made for his benefit. The cases within this rule have lately been 
collated and classified. Seaver v. Ransom, 224 N. Y. 233, 237, 120 N. E. 
639, 2 A. L. R. 1187. 
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The contract was not made for the sole benefit of the plaintiff. It 
was not made for its benefit at all, unless it had live stock in the yards 
of the stockyards company at the time of the fire, and then the policy was 
only for its benefit, because it was one of many similarly situated. It 
was clearly the intention of the parties to the policy that the loss should 
be adjusted by and paid to the president to avoid a multiplicity of claims 
and actions. It would only be in the case of the refusal of the president 
to adjust the loss, or, having collected, to fail to pay over, that a right 
of action might arise in the plaintiff. There are no facts stated in this 
complaint that tend to support such a cause of action. It is alleged that 
the proofs of loss were presented by the Exchange, and that it performed 
all the terms and conditions of the policy. It does not state whether the 
defendant paid the president of the Exchange, or refused payment. It 
does not allege any demand made upon the Exchange or its president, 
either for payment or that it bring an action. If plaintiff has any right 
of action, it would be one in equity, in which the Exchange and possibly 
the president would be necessary parties. 

The order should be reversed, with $10 costs and disbursements, and 
defendant’s motion granted, and the judgment entered dismissing the 
complaint, with costs. All concur. : 


METZGER v. AZTNA INS. CO. 


(Court of Appeals of New York. Jan. 6, 1920.) 
125 Northeastern Reporter, 814. 


1. INSURANCE — BUILDING INSURED ONLY WHILE BEING 
CONSTRUCTED. 


Where “builder’s risk clause,” stipulating that policy was to cover 
property only while building was in process of erection, was attached, as 
a rider, to fire policy, insuring building for term of one year, the build- 
ing was covered by such policy only while being constructed. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


2, INSURANCE—BUILDER’S RISK CLAUSE INSURING BUILD- 
ING ONLY WHILE BEING CONSTRUCTED VALID. 


A builder’s risk clause, attached, as a rider, to a fire policy, and pro- 
viding that the building was to be covered by such policy only during 
process of construction, held a valid condition under Insurance Law, § 
121. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


3. INSURANCE—POLICY NOT REFORMABLE WHERE ACCEPT- 
ED WITHOUT READING. 


Where builder’s risk clause, providing that the policy was to cover 
the building only while 1t was being constructed, was attached, as a rider, 
to policy insuring building against fire for a term of one year, and in- 
sured accepted policy when delivered with rider so attached without 
reading policy, though a lawyer and experienced in matters of insurance, 
insured was not entitled to have policy reformed so as to cover building 
for a term of one year upon ground of mistake. 


(For other cases, see Insurance, Dec. Dig. § 143[6].) 


i 
Appeal from Supreme Court, Appellate Division, Third Department. 
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Action by Emanuel Metzger, as receiver of the Kingston Chemical 
Manufacturing Company, against the AZtna Insurance Company. From 
judgment of the Appellate Division (186 App. Div. 627, 175 N. Y. Supp. 
428) reversing a judgment dismissing the complaint rendered upon the 
direction of the court and granting a new trial, defendant appeals. Judg- 
— 7 the Appellate Division reversed, and that of the Trial Term 
affirmed. 


John N. Carlisle, of Albany, for appellant. 
Joseph M. Fowler, of Kingston, for respondent. 


CoLiins, J. The action is to reform a policy of fire insurance, issued 
by the defendant to the Kingston Chemical Manufacturing Company, and 
to recover upon the policy as reformed. The trial justice, at the close 
of the evidence in behalf of the plaintiff, ordered the dismissal of the 
complaint. The Appellate Division reversed the consequent judgment and 
granted a new trial. 

The direct evidence, and the reasonable inferences from it, most 
favorable to the plaintiff, would have permitted the jury to find as the 
facts: ‘The policy, issued June 9, 1916, insured for the term of one year 
from that date, against fire, in the sum of $2,500, a factory building in 
process of erection. Attached to and a part of the policy when delivered 
was this slip, or rider: 

“Builder's Rick Clause—It is understood and agreed that this policy 
covers the property described herein only while the building is in process 
of erection and completion and not as an occupied building and that ali 
liability under this policy shall cease when the building shall become 
occupied in whole or in part; except that if the building is to be a man- 
ufacturing plant machinery may be set up and tested.” 

The policy was delivered by the agent of the defendant to the presi- 
dent of the insured, who, at about its date, had told the agent that the 
building was inclosed and to write a policy for $2,500 at present. Prior 
to the delivery there were no other negotiations and no agreement between 
the parties. Upon the outside of the folded policy, as delivered, ap- 
peared the words, “Expires June 9 1917,” and the insured’s president, at 
the delivery, said to the defendant’s agent, “This policy is written for a 
year,” and received the reply, “Yes,” and the statement: 

“He (the agent) had to write it at $1,25, which is a builder‘s risk 
rate, as the building was not identified by the Underwriters’, but he would 
try to get the Underwriters’ to put a rate on it and he would let me know.” 

He paid the premium of $31.25, and without opening the policy put it 
in the safe. The building was completed in ‘July, 1916. In October, 
1916, it had become equipped with the machinery, and the company ap- 
plied for and received a second policy in the sum of $1,500 from a com- 
pany other than the defendant, represented, however, by the same per- 
sons as agerts. In October or November, 1916, the agents of defendant 
told the insured’s president that upon the policy of June 9th a premium 
rate, to take the place of the builder’s risk rate, less than $5 on each $100, 
could be procured, and wrote him under date of December 16, 1916, as 
follows: 

“Inclosed please find indorsements which will be necessary to attach 
to policies of insurance which we have written for you. You will see that 
the rate is increased a very large amount, however we assume you will 
continue the policies until you are able to put in the sprinkler system in 
your building as it would not pay you to be without insurance. We are 
protecting your interest and await your further pleasure.” 

The inclosed indorsement pertinent to the policy of June 9th fixed 
the amount, term, and expiration identically with those in the policy and 
rate in the additional sum of $93.75, which the insured refused to pay. 

The agents said they would have to cancel the policy. There ended the 
transaction between the parties. The insured building was destroyed by 
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fire February 5, 1917. The insured duly served notice and proofs of loss. 
The defendant denied liability upon the ground it was not an insurer of 
the building. The insured’s president was and had been for many years 
a lawyer and had had an insurance agency of his own after his admission 
to the bar. He knew the Underwriters’ Association made the premium 
rates. 

[1, 3] Those facts do not constitute or disclose a liability on the part 
of the defendant. The policy, in and through the indorsement slip or 
rider, in form stipulated that it was in force and effect only while the 
building was in process of erection and completion and the machinery 
placed and tested, and that all liability under it should cease when the 
building shall become occupied in whole or in part for operating. The 
stipulation was in purpose and intendment a potential qualification or 
limitation of the expressed existence of the insurance through the term 
of one year. The two stipulations were, obviously, to be read together, 
and said the insurance shall exist for one year unless at a time within 
the year the erection of the building should be completed and its opera- 
tion entered upon, at which time it shall cease to exist and all the lia- 
bility under the policy shall cease. Expressed conditions within a policy 
terminating or forfeiting the insurance within the term prescribed in the 
policy are neither novel nor unusual. The legality of that involved in 
the instant case is not and cannot be questioned. Insurance Law (Cons. 
Laws, c. 28) § 121. Its language and meaning are unambiguous, un- 
equivocal, and not susceptible of interpretation. There cannot be applied 
to it the rule that courts are averse to forfeitures and are cautious in en- 
forcing them. If the insured obtained or held a mistaken view or belief 
concerning the agreements of the policy, the fault or negligence of its 
president and representative was the cause. A mere reading of the policy 
would have made him and the plaintiff know the agreements the plaintiff 
was accepting and entering into. To hold that a contracting party, who, 
through no deceit or overbearing inducement. of the other party, fails to 
read the contract, may establish and enforce the contract supposed by him, 
would introduce into the law a dangerous doctrine Of course, the doctrine 
does not exist. 

[4, 5] It has often been held that when a party to a written contract 
accepts it as a contract he is bound by the stipulations and conditions 
expressed in it whether he reads them or not. Ignorance through negli- 
gence or inexcusable trustfulness will not relieve a party from his con- 
tract obligations. He who signs or accepts a writte: contract, in the 
absence of fraud or other wrongful act on the part of another con- 
tracting party, is conclusively presumed to know its contents and to 
assent to them, and there can be no evidence for the jury as to his un- 
derstanding of its terms. Breese v. United States Tel. Co., 48 N. Y. 132, 
8 Am. Rep. 526; Hill v. Syracuse, Binghamton & N. Y. R. R. Co., 73 
N. Y. 351, 29 Am. Rep. 163; Watkins v. Rvmill, 10 Q. 8. D 178; Moran 
v. McLarty, 75 N. Y. 25; Boylan v. Hot Springs Railroad Co., 132 U. S. 
146, 10 Sup. Ct. 50, 33 L Ed. 290; Standard Manufacturing Co. v. Slot, 
121 Wis. 14, 98 N. W. 923, 105 Am. St. Rep. 1016; Germania Fire In- 
surance Co. v. Memphis & Charlestown R. R. Co., 72 N. Y. 90, 28 Am. 
Rep 113; Rice v. Diwight Mfg. Co., 2 Cush. (Mass.) 80. This rule is as 
applicable to insurance contracts as to contracts of any other kind. Com- 
monwealth Mutual Fire Ins. Co. v. Knabe & Company Manfg. Co., 171 
Mass. 265, 50 N. FE. 516; Bostwick v. Mutual Life Ins Co. of New York, 
116 Wis. 392, 89 N. W. 538, 92 N. W 246, 67 L. R. A. 705: Fidelity 
& Casualty Co. of N. Y. v. Fresno F. & Ir. Co.. 161 Cal. 466, 119 Pac. 
646, 37 L. R. A. (N_ S.) 322; Matter of Millers’ & Manufacturers’ Ins. 
Co., 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (WN. S.) 231, 7 Ann. Cas. 
1144; Monitor Mutual Fire Ins. Co. v. Buffum, 115 Mass. 343. The fact 
that the accepter does not sign the contract is, of course. immaterial. 
Quimby v. Boston & Maine R. R., 150 Mass. 365, 23 N. FE. 205,5 L. R. A. 
846: Vogel v. Pekoc, 157 Ill. 339, 42 N. E. 386, 30 L R. A. 491. There 
are exceptions to the general rule (Watkins v. Rymill, 10 Q. B. D. 178; 
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McMaster v. New York Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 
L. Ed. 64; Hay v. Star Fire Ins. Co., 77 N. Y. 235, 33 Am. Rep. 607; 
Flickinger v. Farmers’ Mutual Fire & L. Ins. Ass’n of Story County, Iowa, 
136 Iowa, 258, 113 N. W. 824; Salmon v, Farm Property Mutual Ins. 
Ass’n of Iowa, 168 Iowa, 521, 150 N. W. 680) which do not enter into 
the instant case. It is manifest that the responsive statement of the de- 
fendant’s agent at the delivery of the policy that it was written for a 
year could not constitute a fraud or wrongful act or relieve the company 
from the acceptance of it. Indeed, the plaintiff has not made and does 
not make a claim of contrary effect. He asserts a mutual mistake in 
attaching the slip or rider. Conditions forfeiting the insurance are, as 
we have said, neither novel nor unusual. Illustrations in judicial de- 
cisions are many. We refer to Nelson v. Traders’ Ins. Co., 181 N. 
on ee N. E. 421; Rosenstein v. Traders’ Ins. Co., 79 ~~ Div. 481, 79 

Y. Supp. 736; ‘and Wilcox v. Continental Ins, Co. of N. Y., 85 Wis. 
193, 55 N. W. 188. 

[6] It is common knowledge and experience that they do not, in 
ordinary understanding or expression, destroy the prescribed term as that 
for which the policy i is written. With those in the policy, the insured and 
insurer still say it is written for one year or three years or as the case 
may be. While in equity a rescission of a contract may be adjudged 
on the ground of a unilateral mistake in its contents, in order that a 
reformation may be adjudged, there must be mutual mistake or inad- 
vertence or the excusable mistake of one party and fraud of the other. 
There must have been a meeting of the minds of the contracting parties 
concerning the agreement, or agreements, which the court is asked to de- 
clare existent. Albany City Savings ae v. Burdick, 87 N. Y. 40; 
Bidwell & Banta v. Astor Mutual Ins. Co., 16 N. Y. 263; Bryce v. Loril- 
lard Fire Ins. Co., 55 N. Y. 240, 14 Am Fog 249; 21 Halsbury, Laws of 
England, pp. 16-20. It is manifest, in virtue of what we have written, 
there was not a mistake on the part of the insured concerning the terms 
and conditions of the policy. It is manifest from the evidence there was 
not a mistake on the part of the insurer. It, by its agent, wrote and 
delivered the policy. It expressed in it, in language which it could not 
have misunderstood, the contract it intended and made. The policy as 
written and delivered must, then, be deemed and taken as the contract 
of the parties. 

The judgment of the Appellate Division should be reversed, and that 
of the Trial Term affirmed, with costs in the Appellate Division and this 
court. 

Hiscock, C. J., and Chase, Hogan, McLaughlin, Crane and Andrews, 
JJ., concur. 

Judgment reversed, etc. 


ROSENTHAL v. FIRST NAT. FIRE INS. CO. OF THE UNITED 
STATES. 


(Supreme Court of Florida. Dec. 13, 1919.) 
83 Southern Reporter, 504. 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Action between D. Rosenthal, trading as R. Rosenthal & Son, and 
the First National Fire Insurance Company of the United States. From 
a judgment for the latter, the former brings error. Affirmed. 
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See, also, 74 Fla. 371, 77 South. 92. 
Hilton S. Hampton, of Tampa, for plaintiff in error. 
Knight, Thompson & Turner, of Tampa, for defendant in error. 


Per CurtAmM. This cause having heretofore been submitted to the 
court upon the transcript of the record of the judgment aforesaid and 
argument of counsel for the respective parties, and the record having 
been seen and inspected, and the court being now advised of its judgment 
to be given in the premises, it seems to the court that there is no error 
in the said judgment. It is therefore considered, ordered, and adjudged 
by the court that the said judgment of the circuit court be and the same 
is hereby affirmed. 


All concur. 


MORRISON v. BOSTON INS. CO. et At. 
(Supreme Judicial Court of Massachusetts. Suffolk. Jan. 9, 1920.) 
125 Northeastern Reporter, 698. 


1. INSURANCE — ON LACK OF INSURABLE INTEREST COM- 
PANY CAN RECOVER PAYMENT MADE UNDER POLICY. 


If plaintiff had no insurable interest in the property, a policy of fire 
insurance never attached, and plaintiff cannot recover on draft given in 
settlement for loss, and even if the draft had been honored, the insurer 
on discovery of the lack of insurable interest and consequent fraud could 
have sued to recover the money back. + 


(For other cases, see Insurance, Dec. Dig. §§ 114, 601.) 


2. —e — INSURABLE INTEREST A QUESTION OF 
ACT. 


The question whether plaintiff had an insurable interest in the prop- 
erty, record title to which stood in his mother’s name, subject to a mort- 
gage to a third person, was a question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


3. INSURANCE — INSURABLE INTEREST OF MORTGAGOR 


HAVING ORAL CONTRACT OF REPURCHASER FROM 
MOTHER. 


Where plaintiff erected a house on his mother’s premises, later ac- 
quired title from her, and gave a first mortgage to a trust company and 
second mortgage to the mother, and the second mortgage was foreclosed, 
and the mother took title under an agreement that, if plaintiff would pay 
her back her interest in the property, she would transfer title back to him, 
and the first mortgage was paid by the mother and mortgage placed 
running to a third person, who advanced no money and received no in- 
terest, pla‘ntiff paying all expenses until he completed his agreement with 
his mother, thereafter plaintiff in equity had an insurable interest in the 
property though the contract of purchase was not in writing. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 
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4. INSURANCE — EFFECT OF NONDISCLOSURE OF VOID 
MORTGAGE ON POLICY OR PROOF OF LOSS FOR JURY. 
A void mortgage, not being a valid incumbrance, was not as a mat- 
ter of law a material fact or circumstance, nondisclosure of which in an 
application for fire insurance avoided the policy, or rendered the proof 
of loss, where such mortgage was not mentioned, a fraudulent misrep- 
resentation. 


(For other cases, see Insurance, Dec. Dig. § 668 [5, 14].) 


Exceptions from Superior Court, Suffolk County; Jabez Fox, Judge. 

Action by Ralph D. Morrison against the Boston Insurance Com- 
pany and the First National Bank of Boston, trustee. Verdict for plain- 
tiff, and defendants except. Exceptions sustained: 


Michael J. Sughrue and Jas. J. McCarthy, both of Boston, for plain- 
tiff. 

F. W. Eaton, of Boston, and J. E. Haigh, of Lawrence, for defend- 
ants. 


ZENITH BOX & LUMBER CO. v. NATIONAL UNION FIRE INS. 
CO., et AL. (No. 21444.) 


(Supreme Court of Minnesota. Jan. 9, 1920.) 
175 Northwestern Reporter, 894. 


(Syllabus by the Court.) 


1. INSURANCE—FIRE INSURANCE POLICY CONSTRUED AS 
“BLANKET POLICY,” COVERING EACH LOCATION TO 
FULL AMOUNT. 


Certain policies of insurance on forest products at eight locations 
“on Saari Brothers Railroad’ are held to be blanket policies, not prorated 
among the specific locations, but covering each to the full amount. 

(For other cases, see Insurance, Dec. Dig. § 494.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Blanket Policy.) 


2. INSURANCE — PROPERTY “SITUATED?” AT DESCRIBED 
LOCATIONS COVERED BY FIRE INSURANCE POLCIES. 
Such policies are also held to cover products adjacent to locations 

specified, not piled or banked, but ready for loading, and left for the pur- 

pose of being loaded without being banked. Such products were “situ- 
ated” at such locations within the meaning of the policies. 
(For other cases, see Insurance, Dec. Dig. § 165.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Situate.) 


3. INSURANCE—COMPANY NOT LIABLE FOR STIPULATIONS 
OF AGENT NOT IN POLICY. 


An insurance agent, who without the knowledge of the insured, pro- 
cures another agent to write the risk, dividing commissions with him, is 
not authorized, as an agent of the insured, to make terms, or to bind the 
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insured by stipulations not embodied in the policies and not known to him, 
and the insurer is not entitled to have the policies reformed to conform 
to terms agreed upon between the insurance agents. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


(Additional Syllabus by Editorial Staff.) 
4. a ln — CONSTRUCTION OF POLICY AGAINST IN- 
SURER. 


In construing a policy of insurance, prepared by the insurer, all rea- 
sonable doubt must be resolved in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, St. Louis County; H. A. Dancer, Judge. 

Action by the Zenith Box & Lumber Company against the National 
Union Fire Insurance Company and others. Judgment for plaintiff, and 
defendants appeal. Affirmed. 


Fryberger, Fulton & Spear, of Duluth (Nathan H. Chase, of Minn- 
eapolis, of counsel), for appellants. 
Larson & Marsch and C. O. Baldwin, all of Duluth, for respondent. 


AYERS v. CONTINENTAL INS. CO. (No. 13383.) 
(Kansas City Court of Appeals. Missouri. Dec. 1, 1919.) 
217 Southwestern Reporter, 550. 


2. INSURANCE — EVIDENCE SHOWING KNOWLEDGE OF 
AGENT OF FIRE INSURER AS TO CHARACTER OF ASSIGN- 
MENT OF INTEREST IN PROPERTY. 


In an action on a fire policy by insured, who had assigned his interest 
in the property, with the consent of the insurer, as security for a loan, 
evidence held to show that the insurer’s agent knew the assignment was 
to the lender as one making an additional loan on the property. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3 INSURANCE—NO ALLOWANCE OF ATTORNEY’S FEE UN- 
DER MISSOURI LAW IN SUIT ON KANSAS FIRE POLICY. 
Where a fire policy was issued from the office of the agent of the 

insurer in Kansas, and covered property in such state, where the loss oc- 

curred, and the cause of action accrued, payment of attorney’s fee was 
part of the performance of the contract, governed by the law of Kansas, 
and the fee was improperly allowed under the law of Missouri. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

“Not to be officially published.” 

Action by Charles Ayers and another against the Continental Insur- 
ance Company. From a judgment for the named plaintiff, defendant ap- 
peals. Affirmed conditionally, on remission of attorney’s fee. 


Fyke & Snider and Fenton Hume, all of Kansas City, for appellant. 
Barnett & Weatherby, of Kansas City, for respondent. 
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HOME INS. CO. v. FLEEMAN. (No. 2544.) 
(Springfield Court of Appeals. Missouri. Jan. 14, 1920.) 
217 Southwestern Repoter, 536. 


1, INSURANCE — CANCELLATION LIMITED TO MODE PRO- 
VIDED IN POLICY. 
Insured can cancel the policy only in the manner provided in the pol- 
icy, requiring premium to be first paid. 


(For other cases, see Insurance, Dec. Dig. § 238[1].) 


Appeal from Circuit Court, Stoddard County; W. S. C. Walker, 
Judge. 

Action by the Home Insurance Company against James C. Fleeman. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded, 
with directions. 


W. C. Keaton, of Bloomfield, and E. L. Snider, of Chicago, Ill. for 
appellant. 
W. E. Edmonds, of Bernie, for respondent. 


SWIFT er aL. v. CENTRAL UNION FIRE INS. CO. (No. 19865.) 
(Supreme Court of Missouri, Division No. 1. Dec. 1, 1919.) 
216 Southwestern Reporter, 935. 


1. INSURANCE — IN ACTION ON ORAL CONTRACT TO RE- 
VIEW, PETITION MUST ALLEGE CONSIDERATION. 
Petition in action on parol contract reviewing insurance on certain 

property against fire is fatally defective without an allegation as to a 

consideration. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


4. INSURANCE—EVIDENCE AS TO CONTRACT. 

In action on parol contract insuring property against Joss by fire, 
testimony held to show a contract in presenti and not a mere agreement 
to enter into a contract. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


fod Case certified from Circuit Court, Jackson County; Kimbrough Stone, 
udge. 

Action by William S. Swift and another, copartners under the name 
of the American Scale Company, against the Central Union Fire Insur- 
ance Company. Judgment for plaintiffs in the circuit court was reversed 
by the Court of Appeals, and the case was duly certified to the Supreme 
Court. Reversed and remanded. 


‘Hugh C. Smith, of Kansas City, Paul E. Bradley and Leslie J. Lyons, 
of Kansas City. for appellant. 
George H. English, Jr., of Kansas City, for respondents. 
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SALVATE v. FIREMEN’S INS. CO. (No. 5290.) 
(Supreme Court of Rhode Island. Jan. 16, 1920.) 
108 Atlantic Reporter, 579. 


INSURANCE — FIRE INSURER NOT BOUND BY oe 

AGENT’S NOTICE OF INSURED’S LACK OF TITLE 

Although insurance broker, acting as soliciting agent for gen- 
eral agent of fire insurer, had knowledge insured did not have 
unconditional and sole ownership of fixtures in her store, insurer 
was not bound by such notice, and policy issued was void, under its pro- 
vision it should be so if interest of insured was other than unconditional 
and sole ownership, or in case of any fraud or false swearing. 


(For: other cases, see Insurance, Dec. Dig. § 37813].) 


Exception from Superior Court, Providence and Bristol Counties; 


John Doran, Judge. 

Action by Angelina C. Salvate against the Firemen’s Insurance Com- 
pany. Judgment of nonsuit, and plaintiff excepts. Exception overruled, 
and case remanded, with direction to enter judgment. 


Benjamin Cianciarulo and McGovern & Slattery, all of Providence, 


for plaintiff. 
Frederick A. Jones, of Providence, for defendant. 


DALLAS v. GUARDIAN FIRE INS. CO. (No. 10354.) 
(Supreme Court of South Carolina. Jan. 26, 1920.) 
101 Southeastern Reporter, 859. 


2. INSURANCE — CANCELLATION OF FIRE POLICY INVALID 

WITHOUT REQUIRED NOTICE. 

Where insured was entitled to receive five days’ notice in writing of 
intention to cancel his fire policy, there was no effectual cancellation 
without such notice given him. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 


3. INSURANCE — RELIANCE BY INSURED ON FIRE INSUR- 
ANCE AGENT TO KEEP POLICY IN ORDER DID NOT 
MAKE AGENT REPRESENTATIVE OF INSURED. 

The mere fact that in accordance with common practice a fire insur- 
ance agent was relied on by insured to keep his insurance in force and in 
legal order did not render the fire insurance agent the representative both 
of the insurer and insured, the question of agency for insured being for 
the jury in an action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


4. INSURANCE—ADJUSTMENT, PAYMENT, AND RELEASE UN- 
DER ONE POLICY DID NOT AFFECT LIABILITY UNDER 
OTHER. 

A release to a fire insurer, the release specifically showing that it 
covered loss under policy No. 8052, did not affect the liability of the in- 
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surer under policy No. 8053, in the absence of evidence that insured ac- 
cepted the payment as a satisfaction of his entire claim under both 
policies. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Common Pleas Circuit Court of Greenwood County; 
George E. Prince, Judge. 

Action by J. J. Dallas against the Guardian Fire Insurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 


Feacherstone & McGhee, of Greenwood, and Haynsworth & Hayns- 
worth, of Greenville, for appellant. 

Tillman & Mays and Grier, Park & Nicholson, all of Greenwood, for 
respondent. 


STEVENS v. HARTFORD FIRE INS. CO. (No. 10352.) 


(Supreme Court of South Carolina. Jan. 26, 1920.) 
101 Southeastern Reporter, 843. 


1, INSURANCE—INSURER NOT LIABLE TO PURCHASER AF- 
TER FJRE, IN ABSENCE OF CONSENT EFFECTING A NEW 
CONTRACT. 


Where mortgaged property was insured against fire by policy, con- 
taining a mortgage clause, also providing that it should be void if any 
change other than by death of insured took place in title or possession, 
and insured sold the property, a new insurance contract coming into 
existence between the insurer and the purchaser by agreement indorsed 
on the policy. and, after fire resulting in complete loss, plaintiff bought 
the property. with the policy, from the purchaser, insurer was not liable 
to plaintiff, having properly paid the mortgagee the full amount of insur- 
ance, which was the amount of the mortgage. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2. INSURANCEF--NO LIABILITY OF INSURER FOR PUNITIVE 
DAMAGES FOR DELAY IN PAYMENT TO DISCOVER 
PARTY ENTITLED. 

A fire insurer had right to delay payment of loss until it could ascer- 
tain who was entitled, whether a mortgagee of the property or a pur- 
chaser subsequent to loss from the original owner’s successor, and for so 
doing is not liable to the purchaser for punitive damages after properly 
having paid the loss to the mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Common Pleas Circuit Court of Lexington County; 
T. J. Mauldin, Jvdge. 

Action by R. H. Stevens against the Hartford Fire Insurance Com- 
pany. From sudgment for plaintiff, defendant appeals. Reversed, and 
complaint dismissed. 


Barrons, McF.ay, Frierson & McCants, of Columbia, for appellant. 
Timmerman, Graham & Callison, of Lexington, and Roy Kibler, of 
Columbia, for respondent. 
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MARINE. 


SNARE & TRIEST CO. v. FIREMAN’S FUND INS. CO. OF SAN 
FRANCISCO. (No.41.) 


(United States Circuit Court of Appeals, Second Circuit. Nov. 12, 1919.) 
261 Federal Reporter, 777. 


INSURANCE—INSURER NOT LIABLE IN PARTICULAR AVER- 
AGE UNDER MARINE POLICY. 


The loss of a concrete mixer, which broke from the deck of a barge, 
to which it was bolted, when the barge capsized at sea, in which position 
it was towed 30 miles to port, held not to render the insurer liable in 
particular average under a clause exempting it from such liability unless 
caused by “stranding, sinking, burning, or collision.” 


(For other cases, see Insurance, Dec. Dig. § 478.) 


Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Snare & Triest Company against the Fire- 
man’s Fund Insurance Company of San Francisco. Decree for respond- 
ent, and libellant appeals. Affirmed. 


Snare Company procured from Fireman’s Company marine insurance 
on a barge while in tow from Havana, Cuba, to Charleston, S. C.; but 
the policy was to he “free of particular average unless caused by stranding, 
sinking, burning, or collision.” On the voyage contemplated, upon the 
high seas, and in moderate weather, the barge filled, and sank, “decks to,” 
but being of wood, and having no cargo other than some machinery and 
fittings bolted or otherwise fastened to the deck, could sink no farther. 
The tug continued to the northward, until about 30 miles off Mayport, 
Fla., when the barage turned upside down, whereupon the tugmaster 
made for Mayport as the nearest place having enough water to admit the 
barge bottom up and with the machinery bolted to her deck projecting 
downward. On arrival at Mayport, assistance was procured and the 
barge righted, when it was found that a “concrete mixer,” the largest, 
heaviest, and tallest piece of machinery bolted to the deck, was gone; 
the deck giving evidence of a violent separation. Search in Mayport 
harbor failed to discover the mixer, and we find it fairly proven that. 
when the barge was: fastened to the Mayport wharf, it was already gone. 
The probability is that the mixer went when the barge capsized; there is 
certainly no proof that it was lost in‘any other way. 

The barge itself never grounded; there is some evidence that at low 
water in Mayport a small engine, also bolted to the deck, touched sandy 
bottom; but it is shown that neither said engine nor the barge was 
injured by such contact. A plank was off the barge’s bottom, and the 
deck was badly torn up, apparently by the violent detaching of the 
“mixer,” etc, For the cost of repairs and loss of mixer, libelant brought 
suit on the policy, and after dismissal of libel, appealed to this court. 


Hector M. Hitchings, of New York City, for appellant. 
Lawrence Kneeland, of New York City, for appellee. 


Before Ward, Hovgh, and Manton, Circuit Judges. 
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Hoven, Circuit Judge. The insured barge was always water-borne, 
and after becoming what the witnesses call “water-logged” was navigated 
over 80 miles, and then fastened to a wharf. Whether such a vessel can 
ever be said to have sunk, even within the meaning of a policy of in- 
surance drawn and tendered by an insurer, is a question not requiring 
decision herein, because liability under this policy does not depend on the 
mere fact of a sinking (London Assurance v. Companhia de Moagens, 
167 U. S. 149, 17 Sup. Ct. 785, 42 L. Ed. 113), but arises only if the par- 
ticular average loss in suit was “caused by stranding (or) sinking.” On 
the facts recited, and assuming that a vessel of such buoyancy that she 
cannot go lower than “decks to,” is “sunk” when in that condition, the 
loss here claimed was not caused by such sinking but by a capsizing, which 
(so far as this record shows) was not the result of, nor caused by, the 
water-logging. 

There never was a “stranding,” for, even if the small engine that re- 
mained fast to the capsized barge did at one time touch sand, it was 
“touch and go” only, and therefore no stranding, under the London As- 
surance Case, supra. - 

The decree is affirmed, with costs 
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ACCIDENT AND HEALTH. 


BAYHA vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No, 19757.) 


(Supreme Court of Missouri, Division No. 2. Jan. 6, 1910.) 
217 Southwestern Reporter, 269. 


INSURANCE—DFATH FROM SUICIDE WHILE SANE NOT AN 
“ACCIDENT.” 


Death self-inflicted with suicidal intent while sane is not an “acci- 
dent” insured against by an accident policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


Appeal from St. Louis Circuit Court; Thos. C. Hennings, Judge. 

Action by Nellie R. Bayha against the Fideilty & Casualty Company 
of New York. From a judgment for plaintiff, defendant appeals. Re- 
versed and remanded, with directions. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 


WittraMs, P. J. This is an appeal by defendant from a judgment 
of the circuit court of the city of St. Louis in favor of plaintiff in the 
sum of $8,330. The suit was upon an accident policy of insurance. 

Upon the trial the parities filed with the court the following written 
stipulation (caption and signatures omitted) : 

“It is admitted by the parties to the above-entitled cause that the 
policy mentioned and described in the pleadings in the above-entitled 
cause was in full force and effect on the date of the death of the in- 
sured, William R. Bayha, on the 26th day of March, 1915, that at the 
time said policy was issued and delivered said William R. Bayha was a 
citizen of the state of Missouri, that thereafter, and within the time re- 
quired by said policy, notice of the insured’s death and proofs of loss 
were given and made as required by said policy, and that the only de- 
fense asserted by defendant in this action is that the insured died as the 
result, directly, independently, ard exclusively of all other causes, of 
drinking carbolic acid, taken by him with suicidal intent while sane, and 
it is further admitted and agreed by the parties hereto that the insured, 
William R. Bayha, died on the 26th day of March, 1915, as the result, 
directly, independently, and exclusively of all other causes, of drinking 
carbolic acid, taken by him with suicidal intent while sane, and it is fur- 
ther agreed that, if the said defense asserted by defendant be held to be 
valid, the plaintiff is entitled to recover upon said policy, exclusive of 
attorney’s fees and the 10 per cent. penalty provided for by section 7068, 
R. S. Missouri, 1909, as to which items there is no agreement or admis- 
sion, the sum of $7,500, with interest thereon at the rate of 6 per cent. 
per annum from April 1, 1915, but that, if the defense asserted by de- 
fendant is held to be valid, then the plaintiff is entitled to recover on 
said policy the sum of $1,000 and no more.” 


Since this case was tried below it has been held by this court en banc 
that death self-inflicted with suicidal intent while sane is not an accident, 
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and that the same may be set up as a defense in an action upon an acci- 
dent policy. Brunswick v. Standard Accident Insurance Company (not yet 
officially reported) 213 S. W. 45. 

For the reasons set forth in the Brunswick Case, supra, the judg- 
ment below cannot stand. It therefore follows that the same should be 
reversed, and the cause remanded to the circuit court, with directions to 
enter up a judgment in favor of plaintiff in the sum of $1,000, as provided 
in the stipulation filed in said cause. 

It is so ordered. 

All concur. 


DODDER v. AZTNA LIFE INS. CO. OF HARTFORD, CONN. 
(No. 20626.) 


(Supreme Court of Nebraska. Dec. 15, 1919.) 
175 Northwestern Reporter, 651. 


(Syllabus by the Court.) 


3. INSURANCE—BURDEN OF PROVING ACCIDENTAL DEATH 
ON PLAINTIFF. 


In suit on an accident insurance policy the burden of proof is upon 
the plaintiff to show that death was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from District Court, Douglas County; Redinc, Judge. 

Action by Della M. Dodder against the A=tna Life Insurance Com- 
pany of Hartford, Conn. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


A. S. Churchill and Byron G. Burbank, both of Omaha, for appellant. 
Gurley & Fitch, of Omaha, for appellee. 


AtpricH, J. Plaintiff sues defendant insurance company to recover 
on one certain accident insurance policy in the sum of $15,000, growing 
out of the death of Edward L. Dodder, which took place about six or 
seven miles northwest of Florence in Douglas county, on the evening of 
January 4, 1917 

The record discloses that death was caused by a gunshot wound. It 
appears the bullet entered Dodder’s head at the right temple and came 
out slightly above and back of the left ear. Mr. Dodder was found sit- 
ting behind the steering wheel of his Cadillac coupé with the lights out, 
boone set, his head dropped slightly to the right, his hat on the seat beside 
tim. 

The car was a three-passenger left-hand drive coupé with the usual 
glass inclosures. From the condition of the car it appears there was no 
shot from the outside, and no mark from the inside of any penetration 
by a bullet or other missile. Glass and woodwork were intact. The 
steering wheel had a mechanism which enabled the driver to adjust the 
same to his size and to get in and out of the car through either door. 
Blood had flown from the bullet wound in the head down on the seat of 
the car and from there to the floor, and thence trickled through the car, 
staining the snow underneath Cigar ashes were upon the front of the 
clothing of the deceased. 

Vol. LV—27. 
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Dodder’s position in the car was one of quiet, undisturbed repose. 
There was no evidence of any struggle as appeared from his position and 
the condition of his clothes. Lying on the floor of the car, which was 
covered with blood, was a partially smoked cigar. Dodder’s feet were on 
the floor opposite the brake. Back of the clutch, lying at nis feet, was a 
six-shot 38-caliber Colt’s revolver, loaded with long cartridges, one of 
which was exploded. Dodder owned a Colt’s revolver similar to the 
one found in his automobile. The revolver owned by Dodder does not 
appear to have been found, but, if this one found in his car was not his, 
it certainly answered its description. Later a 38-long caliber lead bullet 
ee upon it was found imbedded in the dirt near where the car had 
stoo 

The scene of this tragedy was staged midst the hills on a sparsely 
traveled byroad about 200 yards off the main road running north and 
south from Florence. The ground was covered with snow which had 
lain there several days. The only wheel tracks near the automobile were 
those of a farm wagon and the wagon of the rural mail carrier who 
was first to discover Mr. Dodder sitting in his car, dead. The mail car- 
rier drove to a nearby house and found three neighbors to whom he re- 
ported what he had seen. These three men, together with himself, went 
to the car, looked it over, noted the surrounding ground, looked through 
the car windows, saw the pool of blood, and the bullet wound. The only 
evidence of any one having been in the vicinity of the car was the track 
of a man about 50 yards therefrom going across the road from the north- 
east in a southwesterly direction. These tracks apparently had been 
made in the snow three or four days before the shooting. This observa- 
tion of the surrounding conditions was first; noted by the rural mail car- 
rier on January 5, 1917, about 1 o’clock p. m. These same surrounding 
facts were witnessed by the three men who accompanied the mail carrier 
and corroborated him. 

The further fact appears undisputed in the record that he was treas- 
urer of the fraternal society known as the Ancient Order of United 
Workmen; that as such treasurer he was short in his accounts in the sum 
of $16,000 at the time of his death; that he sustained illicit relations with 
a woman other than his wife; that at or near the date of his death this 
same woman received a letter from him containing $150 in $50 bills. 

This statement of facts constitutes an undisputed situation in this case. 

The issue of fact which demonstrated beyond cavil the truth concern- 
ing the cause of Dodder’s death unerringly points to the proposition that 
he came to his death by a shot fired from a 38-caliber Colt’s revolver 
held in his own hand. The facts narrated by four disinterested witnesses 
who first saw Mr. Dodder, viewed his body, and examined the car and 
ground in that vicinity, unanswerably sustain the conclusion that Dod- 
der’s death was caused by suicide. 

[1] The burden of proof was upon the plaintiff to show that the death 
was accidental. Proof of this would show that the death was not sui- 
cidal, as said in Grosvenor v. Fidelity & Casualty Co., 102 Neb. 629, 168 
N. W. 596, where this court announced the rule in a similar case: 

“The burden is upon the plaintiff to show that the death was acci- 
dental; or, in other words, that it was not suicidal.” 

-4] The facts concerning the death of deceased assured are so plain 
that death was not the result of accident that the conclusion which the 
trial judge arrived at was correct as a matter of law. 

As to evidence of powder marks there is some conflict, but it pre- 
ponderates in favor of the defense. The particles of powder imbedded in 
the wound, the skin surrounding the wound, the burns on the skin, in- 
dicate the gun at the time of its explosion, was close to his temple. This 
in another instance of fact proving or tending to prove that the deceased 
assured came to his death by his own hand. 

The errors complained of by plaintiff must be considered harmless 
because the jury brought in the only verdict it could render when based 
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on reliable and pertinent facts and competent evidence and the law as 
given by the court. 

This court has in substance held, where the verdict announced by the 
jury was the only one permissible under the law and evidence, the judg- 
ment will be affirmed, and in such case errors occurring at the trial could 
not have been prejudicial. Vernon v. Union Life Ins. Co., 58 Neb. 494, 
78 N. W. 929; Jeffres v. Cashman, 42 Neb. 594, 60 N. W. "905: Mann v. 
Welton, 21 Neb. 541, 32 N. W. 599, Also this a has specifically said 
in Ramold v. Clayton, 77 Neb. 178, 108 N. W. 98 

“When the verdict returned by the jury is om only one justified by 
the evidence, errors in the giving and refusing of instructions are not 
prejudicial.” 

There is no material or competent evidence that points out a fact 
from which one could deduce the presumption that death might ‘have re- 
sulted from accident or violence. 

Under the plain provisions of the accident policy sued upon, plaintiff 
cannot recover for loss from death by suicide. 

No reversible errors appearing in the record and having rendered 
the only verdict permissible under the evidence the judgment is affirmed. 

Sedgwick, J.. not sitting. 


DODDER v. PACIFIC MUT. LIFE a CO. OF CALIFORNIA. 
27. 


No. 
(Supreme Court of Nebraska. Dec. 15, 1919.) 
175 Northwestern Reporter 652. 


Appeal from District Court, Douglas County; Redick, Judge. 
Action by Della M. Dodder against the Pacific Mutual Life Insur- 


ance Company of California. From a judgment for defendant, plaintiff 
appeals. Affirmed. 


A. S. Churchill and Byron G. Burbank, both of Omaha, for appellant. 
Curley & Fitch, of Omaha, for appellee. 


_ Atvpricu, J. It appears of record that the same witnesses appeared in 
this case as in Dodder v. AZtna Life Ins. Co. (No. 20626) 175 N. W. 651. 
Also the same issues were tendered, and it was stipulated that the de- | 
cision in this case should follow Dodder v. A&tna Life Ins. Co., supra. 

This decision is therefore affirmed. 
Sedgwick, J., not sitting. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


MARYLAND CASUALTY CO. v. UNITED STATES. No. 73. 
(United States Surpeme Court. aay Nov. 13, 1919. Decided Jan. 12, 
1920. 


40 Supreme Court Reporter, 155. 


1. INTERNAL REVENUE—EXCISE AND INCOME TAX PROPER 
ON INCOME RECEIVED BY DOMESTIC CORPORATIONS. 


Under Income Tax Act 1913, § 2, par. G, subd. (a), in view of 
subdivision (b), as well as under Excise Tax Act 1909, § 38, tax is on 
income received during the year, as regards domestic corporations. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 


2. INTERNAI. REVENUE—PREMIUMS RECEIVED BY INSUR- 
ER’S AGENTS “RECEIVD” BY IT WITHIN TAX LAWS. 


Where insurer allows its agents to give 30 days for payment of pre- 
miums, and requires them on the 5th of each month to remit balance due 
it as shown by last preceding monthly statement rendered to it, premiums 
received by them, but not yet remitted to it, are “received” by it within 
Excise and Income Tax Acts, but not so as to premiums not yet paid to 
agents. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 
(For other definitions, see Words and Phrases, Received.) 


3. INTERNAL REVENUE—PETITION FOR REFUND PROPERLY 
DISMISSED THE AMOUNT ON WHICH TAX SHOULD BE 
BASED NOT BEING SHOWN. 

Petition of insurance company for refund of excise and income tax 
is properly dismissed, the amount of premiums received by it or its agents, 
the proper basis for the tax, not being shown, though the company is al- 
lowed time therefor, but only the amount remitted to it by agents, claimed 
by it to be the proper basis, and the amount of premiums written by it, 
claimed by the government to be the proper basis, and on which tax 
was paid. 

(For other cases, see Internal Revenue, Dec. Dig. § 38.) 


4. INTERNAL REVENUE—RESERVE FUNDS REQUIRED BY 
STATE INSURANCE DEPARTMENT “REQUIRED BY LAW” 
WITHIN TAX ACTS. 

Excise and Income Tax Acts, providing that, in determining net in- 
come of insurance companies to be taxed any addition “required by 
law” to be made within the year to reserve funds may be deducted from 
gross income, applies to reserves required by rules and regulations of 
state insurance departments, when promulgated in the exercise of an 
appropriate power conferred by statute. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 


(For other definitions, see Words and Phrases, Second Series, Re- 
quired by Law.) 


5. INTERNAL REVENUE—NATURE OF “RESERVE” OF INSUR- 
ANCE COMPANIES WITHIN TAX ACTS STATED. 


The term “reserve” or “reserves” in insurance law, relative to pro- 
visions of Excise and Income Tax Acts, allowing additions to “reserve 
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funds,” required by law, of insurance companies, to be deducted from 
income to be taxed, is technical, and in general means money which with 
accretions from interest, is set aside with which to mature or liquidate 
future unaccrued and contingent claims, and claims accrued, but indefinite 
as to amount or time of payment, and includes “unearned premium re- 
serve” to meet future liabilities on policies, “liability reserve” to satisfy 
claims indefinite in amount and as to time of payment, but accrued on 
liability and workmen’s compensation policies, and “reserve for loss 
claims” accrued on policies other than those provided for in the liability 
reserve, but does not apply to funds to meet ordinary running expenses 
of the business, definite in amount and which must be currently paid by 
every company from its income, if its business is to continue, such as 
taxes, salaries, reinsurance, and unpaid brokerage. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Reserve.) 


6. INTERNAL REVENUE—“RESERVE” IN REQUIREMENTS OF 
INSURANCE DEPARTMENTS OF VARIOUS STATES USED 
IN NONTECHNICAL SENSE AND NOT AS IN TAX ACTS. 


“Reserves” required by insurance departments of various states to be 
maintained by insurance companies for payment of all claims and obli- 
gations, held used in a nontechnical sense, equivalent to assets, and when 
applied to ordinary expenses, not within the provisions of Excise and 
Income Tax Acts; such acts elsewhere allowing deductions for ordinary 
expenses when paid within the year. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 


7. INTERNAL REVENUE—DIMINUTION IN RESERVES OF IN- 
SURANCE COMPANY NOT TAXABLE UNLESS FREE AS- 
SETS ARE THEREBY INCREASED. 


Diminution in reserves of insurance company over that of preceding 
year is not taxable as income, in the absence of findings that it is thereby 
restored to the free beneficial use of the company in a real, rather than 
a mere bookkeeping sense. 


(For other cases, see Internal Revenue, Dec. Dig. §§ 7, 9.) 


8 INTERNAL REVENUE--CLAIMS AGAINST UNITED STATES 
FOR REFUND OF TAXES BARRED BY FAILURE TO AP- 
PEAL TO COMMISSIONER OR TO SEASONABLY SUE. 
Claims against the government for refund of parts of excise and 

income taxes paid, fv/d barred, under Rev. St. § 3226 (Comp. St., § 5949), 

by failure to appeal to the Commissioner of Internal Revenue, and, under 

section 322 (Comp. St. $ 5950), by failure to sue in two years after ac- 
crual of cause of action, and not extended by amended returns filed by 

Commissioner of Internal Revenue to increase the payment. 


(For other cases, see Internal Revenue, Dec. Dig. § 38.) 


Appeal from the Court of Claims. 

Suit by the Maryland Casualty Company against the United States. 
From an adverse judgment (52 Ct. Cl. 201), claimant appeals. Modified 
and affirmed, and remanded. 

See, also, 52 Ct Cl. 288; 53 Ct. Cl. 81. 


Messrs. Burt E. Barlow and A. R. Serven, both of Washington, D. C., 
for appellant. 
Mr. Assistant Attorney Genera! Frierson, for appellee. 
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Justice CLarK delivered the opinion of the Court. 

Under warrant of the Act of Congress approved August 5, 1909 
(36 Stat. c. 6, pp. 11, 113), the government collected from the claimant, 
a corporation organized as an insurance company under the laws of 
Maryland, an excise tax for the years 1909, 1910, 1911, and 1912, and, 
under warrant of the Act of Congress of October 3, 1913 (38 Stat. c. 16, 
pp. 114, 166) it likewise collected an excise tax for the first two months 
of 1913, and an income tax for the remaining months of that year. 

This suit, instituted in the Court of Claims, to recover portions of 
such payments claimed to have been unlawfully collected, is here for re- 
view upon appeal from the judgment of that court. 

The claimant was engaged in casualty, liability, fidelity, guaranty and 
surety insurance, but the larger part of its business was employers’ lia- 
bility, accident, and, in the later of the years under consideration in this 
case, workmen’s compensation insurance. 

By process of elimination the essential questions of difference be- 
tween the parties ultimately became three, viz.: 

(1) Should claimant be charged, as a part of its gross income each 
year, with premiums collected by agents, but not transmitted by them to 
its treasurer within the year? 

(2) May the amount of gross income of the claimant be reduced by 
the aggregate amount of the taxes, salaries, brokerage and reinsurance 
unpaid at the end of each year, under the provisions in both the excise 
and income tax laws allowing deductions of “net addition, if any, re- 
quired by law to be made within the year to reserve funds”? 

(3) Should the decrease in the amount of reserve funds required 
by law for the year 1913 from the amount required for 1912 be treated 
as “released reserve” and charged to the company as income for 1913? 

Of these in the order stated. 

[1, 2] Section 38 of the Excise Tax (36 Stat. 112) provides that 
every corporation, organized under the laws of any state as an insurance 
company “shall be subject to pay annually a special excise tax with re- 
spect to the carrying on or doing business * * * equivalent to one per 
centum upon the entire net income * * * received by it from all sources 
during such year” 

The Income Tax Act (38 Stat. 172) provides—section G, paragraph 
(a)—that the tax shall be levied upon the entire “net income arising 
or accruing from all sources during the preceding calendar year.” But 
in paragraph (b), providing for deductions, gross income is described 
as that “received within the year from all sources.” So that, with respect 
to domestic corporations, it is clear enough that sno change was intended 
by the use of the expression “arising or accruing” in the Income Tax Act, 
and that the tax should be levied under both acts upon the income “re- 
ceived” during the year. Southern Pacific Co. v. Lowe, 247 U. S. 330, 
335, 38 Sup. Ct. 540, 62 L. Ed. 1142. 

The claimant did business in many states, through many agents, with 
whom it had tiniform written contracts which allowed them to extend 
- time for payment of the premiums on policies, not to exceed thirty 
days from the date of policy, and required that on the 5th day of each 
calendar month they should pay or remit, in cash or its equivalent, the 
balance due claimant as shown by the last preceding monthly statement 
rendered to it. 

Under the provisions of such contracts obviously the agents were 
not required to remit premiums on policies written in November until 
the 5th of Tanuary of the next year and on policies written in December 
not until the following February. 

Much the largest items of the gross income of the company was 
premiums collected on policies of various kinds. Omitting reference to 
earlier and tentative returns by the claimant and amendments by the 
government. it came about that claimant took the final position that the 
only premiums with which it could properly be charged as net income “re- 
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ceived by it * * * during each year” were such as were collected and 
actually paid to its treasurer within the year. This involved omitting 
from gross income each year “premiums in course of collection by 
agents, not reported on December 31st,” which varied in amount from 
$584,000 in one year to $1,020,000 in another. The amount, if deducted 
one year, might appear in the return of the claimant for the next year, but 
the rate might be different. 

The government, on the other hand, contended that the claimant 
should return the full amount of premiums on policies written in each 
year, whether actually collected or not. 

The Court of Claims refused to accept the construction of either of 
the parties and held that the claimant should have returned, not all 
premiums written by it, but all which were actually received by it during 
the year and that receipt by its agents was receipt by the company, within 
the meaning of the act of Congress. 

The claimant contends that premiums paid to its agents but not re- 
mitted to its treasurer were not “received by it during the year,” chiefly 
for the reason that while in the possession of the agents the money 
could not be attached as the company’s property (Maxwell v. McGee, 
66 Mass. [12 Cush.] 137), and because money, while thus in the pos- 
session of agents was not subject to beneficial use by the claimant and 
therefore cannot, with propriety, be said to have been received by it, 
within the meaning of the act. 

On the other hand it is conclusively argued: That payment of the 
premium to the agent discharged the obligation of the insured and called 
into effect the obligation of the insurer as fully as payment to the 
treasurer of the claimant could have done; that in the popular or gen- 
erally accepted meaning of the words “received by it” (which must be 
given to them, Maillard v. Lawrence, 16 How. 251, 14 L. Ed. 925), receipt 
by an agent is regarded as receipt by his principal; that under their 
contract collected premiums in possession of the agents of the claimant 
were subject to use by it in an important respect before they were trans- 
mitted to the treasurer of the company, for the agency contract pro- 
vided that “the agent will pay on demand, out of any funds collected by 
him for account of premium and not remitted to the company, such 
drafts as may be drawn on him by the company * * * for the pur- 
pose of settling claims, deducting the amount from the next succeeding 
monthly remittance”; and that only imperative language in the statute 
would justify a construction which would place it in the power of the 
claimant, by private contract with its agents, to shift payment of taxes 
from one taxing year into another. 

[3] The claimant withheld from its returns collections in the cus- 
tody of its agents at the end of each year, and because in its amendments 
the government had included all premiums written in each year whether 
or not collected, the Court of Claims, having reached the conclusion thus 
approved by us, allowed the claimant ninety days in which to show the 
amount of premiums received by it and its agents within each of the 
years in controversy, but the claimant failed to make such a showing, 
and thereupon the court treated the return of premiums written as the 
correct one and very properly, so far as this item is concerned, dismissed 
claimant’s petition. 

[4; 5] Second. In the same wards the Excise and Income Tax Act 
provide that “the net addition, if any, required by law to be made within 
the year to reserve funds” may be deducted from gross, in determining 
the amount of net, income to be taxed. 

Finding its authority in this provision of the law the claimant in 
all of its returns treated as “reserves,” for the purpose of determining 
whether the aggregate amount of them each year was greater or less 
than in the preceding year, and of thereby arriving at the “net addition 
to reserve funds” which it was authorized to deduct from gross income, 
the following, among others, viz.: “Reserve for unearned premiums,” 
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“special reserve for unpaid liability losses,” and “loss claims reserve.” 
Unearned premium reserve and special reserve for unpaid liability losses 
are familiar types of insurance reserves, and the government, in its 
amended returns, allowed these two items, but rejected the third, “loss 
claims reserve.” 

The Court of Claims, somewhat obscurely, held that the third item 
should also be allowed. This “loss claims reserve” was intended to pro- 
vide for the liquidation of claims for unsettled losses (other than those 
provided for by the reserve for liability losses) which had accrued at the 
end of the tax year for which the return was made and the reserve 
computed. The finding that the insurance department of Pennsylvania, 
pursuant to statute, has at all times since and including 1909 required 
claimant to keep on hand, as a condition of doing business in that state, 
“assets as reserves sufficient to cover outstanding losses,” justifies the 
deduction of this reserve as one required by law to be maintained, and 
the holding that it should have been allowed for all of the years involved 
is approved. 

But the Court of Claims approved the action of the government in 
rejecting other claimed deductions of reserves for “unpaid taxes, salaries, 
brokerage and reinsurance due other companies.” The court gave as its 
reason for this conclusion that the “net addition, if any, required by law 
to be made within the year to reserve funds,” which the act of Congress 
permitted to be deducted from gross income, was limited to reserves re- 
quired by express statutory provision, and did not apply to reserves re- 
quired by the rules and regulations of state insurance departments, when 
promulgated in the exercise of an appropriate power conferred by statute. 


In this the Court of Claims fell into error. It is settled by many 
recent decisions of this court that a regulation by a department of gov- 
ernment, addressed to and reasonably adapted to the enforcement of an 
act of Congress, the administration of which is confided to such depart- 
ment, has the force and effect of law if it be not in conflict with express 
statutory provision. United States v. Grimaud, 220 U. m 506, 31 Sup. 
Ct. 480, 55 L. Ed. 563; United States v. Birdsall, 2a3'%). 223, 231, 34 
Sup. Ct. 512, 58 L. Ed. 930; United States v. Smull, 236 o S. 405, 409, 
411, 35 Sup. Ct. 349, 59 L. Ed. 641; United States v. Morehead, 243 U. S. 
607, 37 Sup. Ct. 458, 61 L. Ed. 926. The law is not different with respect 
to the rules and regulations of a department of a state government. 

But it is contended by the claimant that it was required to provide 
“reserves” for the payment of the rejected items of liability: Because 
the Court of Claims found that pursuant to statute the insurance depart- 
ment of Pennsylvania required the company, as a condition of doing 
business in that state, to keep on hand “assets as reserve” sufficient to 
cover all claims against the company “whether due or accrued”; because 
the department of New York required it to maintain “reserves sufficient 
to meet all of its accrued but unpaid indebtedness in each year”; and 
because the department of Wisconsin required it to carry “sufficient re- 
serves to cover all of its outstanding liabilities.” 

Whether this contention of the claimant can be justified or not de- 
pends upon the meaning which is to be given to the words “reserve 
funds” in the two acts of Congress we are considering. 

The term “reserve” or “reserves” has a special meaning in the law of 
insurance. While its scope varies under different laws, in general it 
means a sum of money, variously computed or estimated, which, with 
accretions from interest, is set aside—“ reserved” —as a fund with which 
to mature or liquidate, either by payment or reinsurance with other com- 
panies, future unaccrued and contingent claims, and claims accrued, but 
contingent and indefinite as to amount or time of payment . 

In this case, as we have seen, the term includes “unearned premium 
reserve” to meet future liabilities on policies, “liability reserve” to satisfy 
claims, indefinite in amount and as to time of payment, but accrued on 
liability and workmen’s compensation policies, and “reserve for loss 
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claims” accrued on policies other than those provided for in the “liability 
reserve,” but it has nowhere been held that “reserve,” in this technical 
sense, must be maintained to provide for the ordinary running expenses 
of a business, definite in amount and which must be currently paid by 
every company from its income if its business is to continue, such as 
taxes, salaries, reinsurance, and unpaid brokerage. 

{6] The requirements relied upon, of the insurance departments of 
New York, Pennsylvania and Wisconsin that “assets as reserves” must be 
maintained to cover “all claims,” “all indebtedness,” “all outstanding lia- 
bilities,” in terms might include the rejected items we are considering; 
but plainly the departments, in these expressions used the word “re- 
serves” in a nontechnical sense as equivalent to “assets,” as is illustrated 
by the Massachusetts requirement that each company shall “hold or re- 
serve assets” for the payment of all claims and obligations. The distinc- 
tion between the “reserves” and gereral assets of a company is obvious 
and familiar and runs through the statements of claimant and every other 
insurance company. That provision for the payment of ordinary expenses 
such as we are considering was not intended to be provided for and in- 
cluded in “reserve funds” as the term is used in the acts of Congress 
is plain from the fact that the acts permit.deductions for such charges 
from income if paid within the year, and the claimant was permitted in 
this case to deduct large sums for such ordinary expenses of the business— 
specifically, large sums for taxes. The claimant did not regard any such 
charges as properly covered by “reserves” and did not so include them in 
its statement for 1909. In its 1910 return “unpaid taxes” and “salaries” 
first appear as “reserves,” and in 1911 “brokerage” and “reinsurance” are 
added. This. earlier, though it is now claimed to have been an unin- 
structed or inexpert, interpretation of the language of the acts, was never- 
theless the candid and correct interpretation of it, and the judgment of 
the Court of Claims in this respect is approved. 

[7] Third. The year 1913 was the only one of those under considera- 
tion in which the aggregate amount of reserves which the claimant was 
required by law to keep fell below the amount so required for the pre- 
ceding year. The government allowed only ‘‘unearned premium” and 
“unpaid liability loss” reserves to be considered in determining deduc- 
tions. In 1913 the “unpaid liability loss reserve” decrease exceeded the 
“unearned premium reserve” increase by over $270,000, and this amount 
the government added to the gross income of the claimant for the year, 
calling it “released reserve,” on the theory that the difference in the 
amount of the reserves for the two years released the decrease to the 
claimants so that it could use it for its general purposes, and therefore 
constituted free income for the year 1913, in which the decrease occurred. 

This theory of the government was accepted by the Court of Claims 
and the addition to the gross income was approved. 

The statute does not in terms dispose of the question thus presented. 


Reserves, as we have seen, are funds set apart as a liability in the 
accounts of a company to provide for the payment or reinsurance of 
specific contingent liabilities. They are held, not only as security for the 
payment of claims, but also as funds from which payments are to be made. 
The amount “reserved” in any given year may be greater than is neces- 
sary for the required purposes, or it may be less than is necessary; but 
the fact that it is less in one year than in the preceding year does not 
necessarily show either that too much or too little was reserved for the 
former year. It simply shows that the aggregate reserve requirement 
for the second year is less than for the first, and this may be due to vari- 
ous causes. If, in this case, it were due to an overestimate of reserves 
for 1912 with a resulting excessive deduction for that year from gross 
income, and if such excess was released to the general uses of the com- 
pany and increased its free assets in 1913, to that extent it should very 
properly be treated as income in the year in which it became so available, 
for the reason that in that year, for the first time, it became free income 
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under the system for determining net income provided by the statute, and 
the fact that it came into the possession of the company in an earlier 
year in which it could be used only in a special manner, which permitted 
it to become nontaxable would not prevent its being considered as re- 
ceived in 1913 for the purposes of taxation, within the meaning of the act. 

The findings of fact in this case, however, do not show that the 
diminution in the amount of required reserves was due to excessive re- 
serves in prior years or to any other cause by which the free assets of 
the company were increased in the year 1913, and the following finding of 
facts makes strongly against such a conclusion: 

“The decrease in employers’ liability loss reserve for 1913, designated 
as ‘released reserve,’ did not in any respect affect or change claimant’s 
gross income or disbursements, as shown by the state insurance reports.” 

It would not be difficult to suggest conditions under which the statu- 
tory permit to deduct net additions to reserve funds would result in 
double deduction in favor of an insurance company, but such deductions 
can be restored to income again only where it is clearly shown that subse- 
quent business conditions have released the amount of them to the free 
beneficial use of the company in a real, and not in a mere bookkeeping 
sense. If this seemingly favorable treatment of insurance companies is 
to be otherwise corrected or changed, it is for Congress, and not for the 
courts, to amend the law. 

Since the findings of fact before us do not make the clear showing, 
which must be required, that the statutory deduction of net reserves in 
prior years was restored to the free use of the claimant in 1913, it should 
not have been charged as income with the decrease in that year, and, on 
the record before us, the holding of the Court of Claims must be reversed. 

[8] There remains the question as to the statute of limitations. 

The government concedes that the case is in time with respect to the 
amended returns but claims that it is barred by R. S. §§ 3226, 3227, and 3228 
(Comp. St. §§ 5949, 5950, 5951), with respect to taxes paid on the original 
returns for all of the years but 1913. The claimant made its original 
returns without protest except for the year 1909 and, without appeal to 
the Commissiorer of Internal Revenue, voluntarily paid the taxes com- 
puted on them for each of the years. Payment was made for 1909 in 
June, 1910; for 1910 in June, 1911; for 1911 in June, 1912; for 1912 in 
June, 1913. No claim for a refund of any of these payments was made 
until April 30, 1915, and then the claim was in general terms: 

“For amounts paid by it in taxes which, through lack of information 
as to requirements of law or by error in computation, it may have 
paid in excess of the amount legally due.” f 

This claim was rejected subsequent to the institution of this suit, 
which was commenced on February 8, 1916. 

This statement shows the right of the claimant plainly barred by its 
failure to appeal to the Commissioner of Internal Revenue (R. S. § 3226 
[this is fundamental, King’s County Savings Institute v. Blair, 116 
U. S. 200, 6 Sup. Ct. 353, 29 L. Ed. 657]), and also by its failure to 
oe suit within two years after the cause of action accrued (R. S. 

3 ; 

The claimant contends that the amended returns filed by the Com- 
missioner of Internal Revenue were not amendments or modifications of 
the original returns, but were hased upon a different principle, and, 
within the scope of Cheatham et al. v. United States, 92 U. S. 85, 23 
L. Ed. 561, constituted new assessments from which appeals were taken 
in time. 

But they are denominated “amended returns,” and while in dealing 
with the same items the basis of computation was in some cases varied, 
in each case the purpose and effect of them was to increase the payment 
which the claimant was required to make under the law and the payments 
made on the original returns were credited on the amounts computed as 
due on the returns as amended. 


ee 
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The inapplicability of Cheatham et al. v. United States, 92 U. S. 
85, 23 L. Ed. 561, is obvious, and the contention that the filing of the 
amended returns constituted the beginning of new proceedings which so 
superseded the original returns as to release the claimant from its entire 
failure to observe the statutery requirement for review of the latter is so 
unfounded that we cannot consent to enter upon a detailed discussion of it. 
This conclusion renders section 14 of the Act of Congress of September 8, 
1916 (39 Stat. 772, c. 463 [Comp. St. § 6336n]) inapplicable. 

It results that the judgment of the Court of Claims is modified, and, 
as so modified, affirmed, and the case is remanded to that court for pro- 
ceedings in accordance with this opinion. 


CALUMET & HECI.A MINING CO. v. STAFFORD et al. 


(New York Supreme Court, Appellate Term, First Department. Decem- 
ber 23, 1919.) 


179 New York Supplement, 672. 


1. INSURANCE—PROCURING SINGLE POLICY AND GUARAN- 
TEEING RATE OF PREMIUM NOT “CONDUCT OF INSUR- 
ANCE BUSINESS.” 


Where plaintiff had engaged cargo space on defendants’ ship, a con- 
tract whereby defendants agreed to procure war risk insurance at not to 
exceed 714 per cent was not “conduct of insurance business” in violation 
of Insurance Law, § 54, nor were defendants “engaged in insurance busi- 
ness.” 


(For other cases, see Insurance, Dec. Dig. § 6.) 


2. INSURANCE—INSTRUCTIONS THAT PERSON PROCURING 
INSURANCE FOR ANOTHER VIOLATED INSURANCE LAW 
ERRONEOUS. 

Where. plaintiff had engaged cargo space on defendant’s ship, and 
defendants had agreed to procure war risk insurance at not to exceed 7% 
per cent, an instruction, in action to recover the difference between 7% 
per cent and the lesser premium paid by defendants, that if defendants 
were selling insurance as principals, or acting in any way except as agents, 
they were violating the law, was error, even if Insurance Law, § 54, for- 
bidding the unauthorized conduct of insurance business by unincorporated 
persons, had any application to the facts. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from City Court of New York, Trial Term. 

Action by the Calumet & Hecla Mining Company against Bartholo+ 
mew L. Stafford and another. Judgment for plaintiff, and defendants 
appeal. Reversed, and new trial ordered. 


. yo December term, 1919, before Bijur, Pendleton, and Mul- 
an, JJ. 


Alexander S. Bacon, of New York City (Charles Podsenick, of New 
York City, of counsel), for appellants. 

Bullowa & Bullowa, of New York City (Lawrence E. Brown, of New 
York City, of counsel), for respondent. 
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Biyur, J. This action was one substantially for money had and 
received. Plaintiff showed that it had engaged freight space on a ship 
owned by defendant; that defendant had agreed that the insurance would 
not exceed 7/4 per cent.; “he did not sell the war risk, he guaranteed 
it would not exceed 7% per cent.” Defendants, on the other hand, con- 
tended that they had agreed to effect the insurance at 7% per cent., 
but that if it should cost more they would bear the burden, if less they 
would make the difference. As matter of fact, the insurance, owing 
to certain peculiar circumstances that need not be narrated, cost $1,121.99 
less than 7% per cent. This money was repaid to defendants by the 
agent of the insurance companies and forms the subject-matter of this 
suit. 

There was a clear-cut question of fact involved and the trial had 
proceeded on that assumption with practically no objection or excep- 
tions to the admission or exclusion of evidence. At the end of the case, 
before counsel had summed up, the learned judge remarked: 

“There is only one question, and that is, if what was done by the 
defendant was not an attempt, to do insurance business without compli- 
ance with the Insurance Law.” 

At the close of the charge, in which no iibioaiind was made to this 
subject, however, counsel for the plaintiff requestec the court to charge 
“that if the defendants were selling insurance as principals, or acting 
in any way except as agents, they were violating the provisions of section 
54 of the Insurance Law [Consol. Laws, c. 28] of this state, and they 
cannot retain the premiums,” to which the court responded, “I so charge.” 
Defendants’ chief witness had testified in regard to the conversation with 
plaintiff’s witness, when the arrangement for the insurance was made, 
that defendants were “selling” the insurance to plaintiff: 

“Yes, sir; we sold them insurance. Q. Did you buy it of the insur- 
ance company? A. Yes, sir. Q. And you resold it to them? A. Yes, sir. 
Q. Did it cost you more than you paid them? A. I think it did.” 

On cross-examination he was asked by plaintiff’s counsel: 

“Will you explain to the court just what you mean by ‘selling’? 
A. We agreed to deliver to him a satisfactory policy in a solvent com- 
pany for a sum of money to be paid upon delivery otf that insurance. That 
is what we understand it to be.” 

[1, 2] It is quite evident that defendants’ witness was using the 
phrase “selling insurance” at a flat rate of 7'%4 per cent. in dramatic 
contrast to plaintiff’s claim that the agreement on defendants’ part 
was that the insurance should not cost plaintiff more than 7% per cent. 
under any circumstances, and, if less, that plaintiff should have the benefit. 

Section 54 of the Insurance Law reads as follows: 

“Conduct of Insurance Business by Person Not Incorporated—No 
person, partnership, or association of persons shall engage in the business 
of insurance in this state except as agent of a person or corporation au- 
thorized to do the business of insurance in the state, unless possessed of 
the capital required,” etc. 

It seems to me to be quite obvious that there is not the remotest 
relation between what defendants claim to have done in connection with 
the subject-matter of the instant case and the “conduct” forbidden by 
the Insurance Law. There is no proof that defendants ever engaged in 
any other transaction similar to this one, so that there is not even prima 
facie evidence that they were “engaged in the business of insurance” 
Moreover, defendants’ explanation of what they meant by “selling” insur- 
ance was unequivocally that they agreed to procure a policy from a 
solvent company for a certain sum of maney by way of premium, or, in 
other words, they were acting as agent for the plaintiff to procure insur- 
ance for the plaintiff and warranted the price at which the insurance 
could be procured. Furthermore, if any possible relation could be spelled 
out between what defendants did and what the Insurance Law forbids, 
the request to charge went far beyond the language of the statute. It in 
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effect required a verdict for the plaintiff if defendants “were selling insur- 
ance as principals,” although the statute says nothing about “selling in- 
surance,” and continues, “or acting in any way except as agents,” al- 
though certainly the statute says nothing abont “acting in any way.” 

After the granting of this request, there was nothing for the jury 
to do but to find a verdict for the plaintiff, for, if plaintiff’s version of 
the transaction were accepted, it was entitled to a verdict as matter of 
law on defendants’ contractural obligations. If defendants’ version were 
believed, and as they had testified that they were “selling” insurance, 
and were certainly “acting in any way except as agent” (whatever that 
may mean), the instruction to the jury was that plaintiff was entitled 
to recover. There can therefore be no question but that the erroneous 
charge was prejudicial to the defendant; indeed, it was fatal. 

Since the facts of the instant case indicate that the provisions quoted 
from the Insurance Law are totally inapplicable, it is not necessary to 
discuss the question whether, even if they were applicable in an ap- 
propriate case, the bare statement in the charge that “they [defendants] 
cannot retain the premiums” paid for insurance earned could be suc- 


cessfully defended. See Schank v. Schuchman, 212 N. Y. 352, 106 
N. E. 327. 


Judgment reversed, and new trial ordered, with costs to appellant to 
abide event. All concur. 


UTTERBACK-GLEASON CO. v. STANDARD ACC. INS. CO OF 
DETROIT, MICH. 


(New York Supreme Court, Trial Term, Albany County. March, 1919.) 
179 New York Supplement, 836. 


1, INSURANCE—AMBIGUITIES IN POLICY MUST BE RE- 
SOLVED AGAINST INSURER. 
Ambiguities in the terms of an insurance policy must be resolved in 
favor of the insured. 
(For other cases, sce Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE —SETTLEMENT OF SUIT BROUGHT BY IN- 
SURED UNDER LIABILITY POLICY DID NOT VIOLATE 
POLICY PROVISION AGAINST SETTLEMENTS BY IN- 
SURED. 

Where an insurance policy covering liability for accident pro- 
vided that assured should not interfere in any negotiation for settlement 
of legal proceedings without the consent of the company, previously given 
in writing, and it appeared that assured had been sued for injuries due 
to a collision between his automobile and that of another, the insurer, 
while having a right to control suits brought against assured, had no 
control over suits brought by assured, and hence settlement by assured 
of a suit brought by him against such third person did not violate the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—SETTLEMENT OF LIABILITY INSURANCE 
POLICY BY INSURED NOT A VIOLATION OF POLICY AS 
SUPPRESSING EVIDENCE. 

Where an insurance pilicy covering liability for accident provided that 
assuted should not interfere in any negotiations for settlement of legal 
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proceedings without the consent of the company previously given in writ- 
ing, and it appeared that assured had been sued for injuries due to a col- 
lision between his automobile and that of another, and that a settlement 
by assured of a suit brought by him against such third person had been 
made, wherein it was stipulated that such settlement should not be used 
in evidence in suit brought against such third person, such settlement did - 
not violate the policy, as being an agreement to suppress evidence. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


5. INSURANCE---FAILURE TO BRING SUIT IN CERTALN JURIS- 
DICTION NOT DEFENSE TO ACTION ON LIABILITY IN- 
SURANCE POLICY. 

In an action by insured against insurer under a policy covering lia- 
bility for accident, based upon a collision between insured’s automobile 
and that of a third person, wherein each had sued the other, that insured 
had failed to fulfill his agreement to bring suit against a third person in 
a jurisdiction favorable to him before trial of suits against insured in a 
jurisdiction favorable to defendant in such suit held not a defense; it 
not appearing to be a condition or instruction laid down by insurer. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


6. INSURANCE —CONSENT TO CONTINUANCE NOT INTER- 
FERENCE WITH ACTION UNDER LIABILITY INSURANCE 
POLICY. 

In action by insured against insurer on a policy covering liability 
for accident, where it appeared that insurer had sued, and had been sued 
by a third party, as a result of an automobile collision, that insured had 
consented to a continuance of suits against him as part of a consideration 
for settlement of insured’s suit against a third party did not constitute an 
interference with the action against insured and insurer within the terms 
of the policy. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


7. INSURANCE—TAILURE TO MAKE USE OF STIPULATION 
FOR SETTLEMENT OF LIABILITY INSURANCE POLICY 
NOT iNTERFERENCE WITH SUIT DEFENDED BY IN- 
SURER. 

In an action by insured against insurer under a policy covering lia- 
bility for accident, providing that insured should not interfere in actions 
brought against him to be defended by insurer, insured’s failure to at- 
tempt to make use of an agreement of settlement of his own suit against 
a third party in violation of a stipulation therein held not an interference 
with the action within the policy. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


Action by the Utterback-Gleason Company against the Standard 
ce Insurance Company of Detroit, Mich. Judgment for plain- 
tiff. 

Rosendale, Hessberg, Dugan & Haines, of Albany (P. C. Dugan, of 
Albany, of counsel), for plaintiff. 

Neile F. Towner, of Albany, for defendant. 


_ Hinman, J. This is an action brought by the Utterback-Gleason 
Company a corporation organized and existing under the laws of the 
state of Maine and doing business in New York state with principal 
places of business in Bangor, Me., and in Albany, N. Y., against the 
Standard Accident Insurance Company, of Detroit, Mich., a corpora- 
tion authorized to insure against accidents in the state of New York, 
the state of Maine, and elsewhere in the United States. The action is 
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brought, under a policy of insurance issued by defendant to plaintiff on 
March 10, 1916, to reimburse plaintiff for the sum of $2,695.52, the 
amount of a judgment and costs recovered against plaintiff in the 
Supreme Judicial Court of the State of Maine, in an action brought 
by one Caroline T. Willey against the plaintiff herein for damages re- 
sulting from a collision between an automobile owned by the plaintiff 
herein and operated by its president, John G. Utterback, and an auto- 
mobile owned and operated by one Pearl G, Willey, the husband of the 
said Caroline T. Willey. 


The accident happened on July 8, 1916, near Bangor, Me. Occu- 
pants of both cars were injured, including Caroline T. Willey and John 
G. Utterback, president of plaintiff, and plaintiff’s car was also dam- 
aged. Several actions were started on both sides, alleging negligence 
against the driver of the opposing car as ground of recovery. The 
plaintiff brought its action in its home county, and Caroline T. Willey 
brought her action in her home county, a different county in the state 
of Maine. 

There is no dispute here as to whether or not the accident was cov- 
ered by the policy issued to plaintiff by defendant. The defendant 
claims, however, that the plaintiff conspired with others in suppressing 
evidence which otherwise might have been used to the advantage of 
the defense by defendant, on the trial of the Caroline T. Willey action 
against the plaintiff, and as a result. that the defendant is relieved from 
reimbursing the plaintiff for any loss which the plaintiff sustained in 
haying the judgment recovered by Caroline T. Willey against the plain- 
tiff. 

The question arises out of the fact that on January 5, 1917, the 

plaintiff in this action and John G. Utterback, its president, who was 
driving its automobile at the time of the collision, and one Edward E. 
Piper, a passenger therein, all of whom had theretofore commenced 
action against Pearl G. Willey, the driver of the other automobile, set- 
tled their actions against him for substantial sums and executed a re- 
lease, which, after reciting that a controversy existed as to which driv- 
er was to blame for the collision, each claiming that the other was to 
blame and that the insurer of Willey, the Employers’ Liability Assur- 
ance Corporation, was desirous of compromising the same “without 
regard to the question of negligence involved,” provided expressly that 
the settlement was— 
“without prejudice to the question of fact as to who was liable for the 
aforesaid accident. and absolutely without prejudice in any way to any 
suits already brought. or to be brought, by the said Willey or the said 
passengers in the Willey car at the time of the accident, or others inter- 
ested, against said Utterback-Gleason Company, Utterback, or any others 
against whom suit or suits may be brought as the result of said colli- 
sion. This settlement and agreement is made on the distinct under- 
standing that the liability of said Utterback or said Utterback-Gleason 
Company shall be in all respects as if these settlements were never made, 
and said settlements shall in no way be used to defeat any suits that may 
be brought by said Willey or his passengers as aforesaid against said 
Utterback or Utterback-Gleason Company or others, or to defeat suits 
already brought.” 

The Utterback-Gleason Company received the sum of $600 for dam- 
age to its car. John G. Utterback received $1,500 for personal injuries, 
and Piper received $700. An attorney, Donald F. Snow, was the at- 
torney for Utterback and his company in those settled actions. He had 
not been employed by them before, but had been retained by Utterback 
to investigate this case and bring actions, and subsequently was employed 
by the defendant herein to defend the Utterback-Gleason Company pur- 
suant to the terms of the policy. Defendant’s representative, Albert T. 
Moore, shortly after the accident in July, 1916, interviewed Snow, who, 
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it is claimed by Moore stated that he would bring suits against Willey 
for the purpose of getting a quick trial, and to prepare to defend suits 
brought by Wi'ley and others against this plaintiff, and thereby mutually 
benefit the! interests of this plaintiff and this defendant. Irrespective, 
however, of the right of defendant to demand it, or of the power of 
plaintiff's attorney, Snow. to bind the plaintiff to such an arrangement, 
there was no condition to that effect, upon which the defendant at that 
time laid particular stress or gave any directions, so far as can be 
gathered from the testimony. Settlement of any of the actions was never 
mentioned apparently, and was not contemplated by either Mr. Snow or 
Mr. Moore. 

In December, 1916, Mr. Snow obtained witness fees and other 
money from the defendant in order to prepare for trial in January. At 
least one of the actions against Willey was set for trial on January 5, 
1917, in Utterisack’s home county. It was also expected, according to 
Snow’s letter to defendant in December, to try at least one of the ac- 
tions against this plaintiff a week later in Knox county, the home of the 
Willeys. 

On the 5th of January, however, and before any trial, the parties 
agreed to the settlement in question. John FE. Nelson, the attorney for 
the company which insured Willey says that it was he who wanted to 
settle the claims, if he could do so at the figures authorized by his com- 
pany, which he was able to do. He further says that he believes Mr. 
Snow did not know of two witnesses, just previously discovered by 
himself, who would testify as to the negligence of Mr. Utterback. But 
he wanted to get the cases off the books of his company, and he was 
led to do so because of the serious injury to Mr. Utterback, and the 
facts that the trial was to be had in Mr. Utterback’s home county and 
that he was able to settle at his own authorized figures. 

Moreover, he says that nobody but himself had anything to do with 
the stipulation in the release that the settlement should not be used to 
defeat the suits brought by the Willeys against Utterback and his com- 
pany. He drew up the release himself to set forth the terms to which 
he would agree. He insisted upon the stipulation against use of the 
settlement as a measure of protection to Attorney Emery, the personal 
attorney of Willey whom he had advised to bring his actions. He says: 


“T didn’t feel that T could very well drop out from under the assured, 
knowing the facts of the case as I did in regard to the liability, after he 
had brought his suit, and so I made out a release that would be satis- 
factory both to my people and to Emery. I felt that, if the release pre- 
judiced anybody, it would be Emery, and his clients and I tried to pro- 
tect him.” 

Mr. Nelson also testifies that he wanted to get Mr. Snow to settle 
all the suits at that time. Mr. Snow does not appear to have had any 
authority to settle, and, according to Mr. Nelson, said he would take 
up settlement with his company, the defendant herein. 

It appears that Mr. Snow waited for an acceptable proposal from 
Mr. Emery, and also became ill, and in February, 1917, after his re- 
covery. made a report to this defendant, which was the first notice that 
the defendant claims to have received from him of the settlement. Mr. 
Snow claims to have communicated earlier to defendant as to postpone- 
ment of trial and as to Emery’s proposal to settle, but the defendant 
denies receipt of the information. Immediately upon receiving the report, 
the defendant wrote Mr. Snow that this agreement in the release to sup- 
press the fact that settlement was made was in violation of its rights 
under the policy issued to the plaintiff, refused to be bound by the same, 
and notified Mr. Snow that by reason of such agreement it would re- 
serve the right to disclaim the payment of any amount which the plain- 
tiff might be forced to pay in any of the actions brought by the Willeys. 
The defendant maintains that this letter to Mr. Snow was shown to Mr. 
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Utterback, president of the plaintiff, and was direct notice to plaintiff of 
defendant’s disclaimer of liability. The testimony of Mr. Snow indicates 
that the letter was shown to Mr. Utterback by him. Mr. Utterback 
maintains, however, according to his best recollection, that not until 
May 22, 1917, after judgment had been obtained against plaintiff, did the 
defendant notify the plaintiff that it disclaimed liability because of the 
release. In answer, the plaintiff wrote that it had not violated the policy, 
and insisted upon having the defendant defend the actions under the 
terms of the policy, which position it steadfastly continued to maintain. 

After writing to Mr. Snow in answer to his report in February, 
1917, the defendant retained a Mr. Morse to act in conjunction with 
Mr. Snow in defense of the actions, one of which was brought to trial 
in April of that year, resulting in a verdict for Caroline T. Willey 
against the plaintiff. Notwithstanding its disclaimer of liability and 
the letter of the plaintiff insisting that there was no violation of the 
policy, the defendant conducted the appeal, which resulted in an af- 
firmance of the judgment. The plaintiff was compelled to pay it, and 
the defendant refused to reimburse the plaintiff, whereupon this ac- 
tion was started. 

The defendant maintains that the acts of the plaintiff were preju- 
dicial to the defendant, in violation of the terms of the policy, and 
charges conspiracy to suppress evidence which might otherwise have 
been used to the advantage of the defendant. The real question in the 
case is whether or not the plaintiff violated the stipulations of the 
policy. issued to it by the defendant. Paragraph G of the policy reads 
as follows: 


“The assured upon the occurrence of an accident shall give immedi- 
ate written notice thereof, with the fullest information obtainable, to the 
company at its home office, Detroit, Michigan, or its duly authorized 
agent. He shall give like notice, with full particulars, of any claim made 
on, account of such accident. If, thereafter, any suit is brought against 
the assured he shall immediately forward to the company every sum- 
mons. or other process served on him. The assured shall not voluntarily 
assume any liability, settle any claim, or incur any expense (other than 
for immediate surgical relief imperative at the time of the accident), 
except at his own cost or interfere in any negotiations for settlement or 
legal proceeding without the consent of the company previously given 
in writing. The assured, when requested by the company, shall aid in 
effecting settlements, securing evidence, the attendance of witnesses, and 
in prosecuting appeals.” 

The defendant claims that the settlement of the plaintiff’s suit with- 
out the consent and authority of the defendant constituted a violation 
of that condition of the policy which precluded the plaintiff from in- 
terfering in any “legal proceeding without the consent of the company 
previously given in writing.” 

There is no question but that ordinarily, where such actions had 
been brought and were pending on both sides, there would be a tend- 
ency, as: a practical proposition, to bring the parties together to settle 
all their differences as reasonably as possible. The question here, how- 
ever, is whether or not the plaintiff's policy of insurance was violated. 
Each of the insurance companies had a keen and vital interest in the 
action brought against its insured, but it had no interest under its policy 
in. the action brought by its insured. Under the terms of the policy the 
insurance company had complete control of the action brought against 
its insured. The insured had no right to interfere in such action under 
the terms of the policy. To hold that under the terms of the policy it 
was contemplated that the defendant would have the right, not only to 
control the action brought against the plaintiff, but also to control the 
action brought by the plaintiff, would be substituting a new and dif- 
ferent agreement than that made by the parties. 


Vol. LV—28. 








420 Insurance Law Journal, Vol. 55. = [Apr., 1920. 


troverted question of negligence. The policy of that insurance com- 
pany was not to chance a trial in the home county of the plaintiff, 
even with a promising case, where it could settle at its own figure; 
and the defendant had no right to require the plaintiff to refuse to 
settle its own claim at a figure satisfactory to it, and on the terms 
demanded in that case by the other parties to the agreement. The 
evidentiary effect of the stipulation was negative so far as the defend- 
ant was concerned. There was no agreement to withhold the testi- 
mony of any witness to the fact in issue, but to prevent a compromise 
agreement of another claim from being witness to a fact which it did 
not purport to prove, and, to the contrary, expressly disclaimed to prove. 
It is therefore immaterial, in the absence of a scheme contemplated to 
injure the defendant, whether the defendant had knowledge of or con- 
sented to the settlement and stipulation or not, and its loss of the ad- 
vantage which it might have enjoyed in the absence of such a stipulation 
did not impair a substantial right of the defendant, in violation of its 
policy. 

[4] It needs no citation of authorities that fraud cannot be presum- 
ed, but must be proven, and that, if there is left room for the inference 
of an honest intent, the proof of fraud is wanting. It is my conclu- 
sion that the settlement was made by the plaintiff in good faith, and 
that the defendant has failed to meet its burden of proving fraud, 
collusion, or conspiracy to defraud it. 

[5] In this connection it is proper to dispose of the other acts 
which the defendant claims to have been prejudicial to it, in violation 
of the terms of the policy. For example, the defendant maintains in 
its brief that the plaintiff failed to fulfill its agreement to have its 
suit against Willey brought on for trial at Bangor, a jurisdiction 
claimed by defendant to be favorable to the plaintiff, before trial of 
the suits against the plaintiff in Knox county, a jurisdiction claimed by 
defendant to be favorable to Willey, so that defendant might have the 
advantage of an anticipated favorable result of the trial of one or more 
of the suits against Willey in the defense of the suits against the plain- 
tiff. As I have already noted, however, there was no agreement in any 
strict sense to the earlier trial of one or more of the cases against Willey. 
It does not appear that it was a condition or instruction laid down by 
the defendant. It might have been an idea suggested by Snow, plaintiff's 
attorney, and it happened before he was retained by defendant. The 
testimony is not clear. This idea probably appealed to the defendant’s 
representative, Mr. Moore; but, while it was suggested as a matter of 
mutual benefit to the interests of this plaintiff and this defendant, set- 
tlement was not mentioned. That contingency was not contemplated, 
and good faith was not violated, in the absence of a positive agreement 
to do something which the defendant could not require under the policy. 
Even in that event, Mr. Snow had no right to bind the plaintiff not to 
settle. In the absence of a proven conspiracy, the proof of the conversa- 
tion was hearsay and incompetent, and not binding upon the plaintiff. 

Another claim of the defendant is that plaintiff withheld from the 
defendant knowledge of the contemplated settlement and of the pro- 
posed stipulation. I have already concluded, however, that it.is im- 
material under the terms of the policy whether the settlement was made 
with or without the knowledge and consent of the defendant. It 
follows that withholding knowledge of any contemplation of such an 
act would not prejudice the rights of the defendant under the policy. 
Moreover, there is no proof that the plaintiff contemplated such settle- 
ment, or, if he did, that he contemplated the stipulation insisted upon by 
Mr. Nelson. 

[6] The defendant further contends that an act of plaintiff in 
consenting to the continuance until the April term of court of the 
suits against the plaintiff was part of the consideration of the settle- 
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[1] Both of the parties were required to act in good faith in carry- 
ing out the terms of the policy. Good faith, however, does not re- 
quire the insured to-do that which is not covered by the plain terms of 
the instrument. There is no ambiguity in the terms of this policy, and, 
if there were, it would have to be resolved in favor of the insured. 
Paskusz v. Philadelphia Casualty Co., 213 N. Y. 22, 106 N. E. 749, Ann. 
Cas. 1915A, 652. 

[2] If the terms of the policy in question are construed with ref- 
erence to the matters as to which it was designed to afford protection 
to the defendant, there can be no question about its true intent and 
meaning. It is only by a forced construction that defendant can sus- 
tain its contention. It must therefore fail. The same is true of the 
other acts of the plaintiff, which the defendant claims were prejudicial 
to it, in violation of the terms of the policy. 

One of these other contentions of the defendant is that the plain- 
tiff violated the terms of the policy by stipulating in the release, with- 
out the knowledge and consent of the defendant, that settlement of 
plaintiff’s suit against Willey should not be used in any way to preju- 
dice the suits against the plaintiff, which the defendant was required 
to defend. In other words, the claim is that the plaintiff did not act 
in good faith under the conditions of the policy, when it received a 
substantial sum for the release, and as a condition suppressed evi- 
dence which might be used in defense of the actions against the plain- 
tiff. There is some question as to whether the decisions of the state 
of Maine would permit the compromise to be used in any way as com- 
petent evidence upon the trials against the plaintiff, in the absence 
of the stipulation contained therein. Mr. Snow and Mr. Morse testified 
that the compromise was not competent evidence for any purpose, even 
without the stipulation. Mr. Littlefield expressed the opinion that he 
could have used it on cross-examination of Mr. Willey. 

[3] It is not necessary for me to decide this question. Assuming 
that only the stipulation was effective to prevent the defendant from 
using the release, did that constitute an agreement to suppress evi- 
dence in violation of its rights under the policy, as the defendant con- 
tends? The fact of settlement never was a provable fact. It never 
had any existence as evidence apart from the instrument which set 
it forth, and which further expressly provided that it should not be 
evidence. The plaintiff had a right to compromise its own claims with- 
out violating any conditions of the policy, and had the right as one 
of the terms of settlement to agree not to take advantage of the com- 
promise for the benefit of his insurer. The purpose and the effect 
were not to suppress evidence, but to do that which he had a right to do. 
and if he could accomplish that right only by yielding to terms which 
would not disadvantage the other parties in the suits against the plain- 
tiff, the defendant cannot be heard to complain here that an advantage 
was lost to it which was not contemplated by the policy. 


Certainly this is true, in the absence of a proven conspiracy upon 
the part of plaintiff and others to aid the prosecution of suits against 
the plaintiff and to impair the defense of them by this defendant to 
its pecuniary loss. No such conspiracy has been proven to my satis- 
faction. In fact, there is a total absence of proof of any aim or de- 
sign, common or otherwise, to prejudice the rights of the defendant. 
The kind of settlement made is readily explainable upon the theory 
that the stipulation came solely from Mr. Nelson to protect Mr. Emery 
and his clients, and that, if plaintiff desired to make a settlement, the 
price of peace was the protection of the Willeys against the very advan- 
tage of which the defendant now claims it was deprived. 

Moreover, the instrument itself, apart from the stipulation, was 
not proof of negligence on the part of Willey, but expressly recited that 
the insurer was desirous of compromising, without regard to the con- 
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ment of plaintiff's suit against Willey, and constituted an interference 
with the action to be defended by the defendant. The answer to -this 
is that, if the plaintiff was without fault in settling its own actions 
against Willey, the defendant has failed to show any prejudice what- 
soever to its rights, and whatever was done in that regard was done by 
Mr. Snow, the attorney for the defendant, who was in local charge of 
the: suit for the defendant. Taken in conjunction with the other con- 
clusions already reached, his act was not prejudicial to defendant’s rights. 
If the defendant lost an anticipated advantage, the loss was ah accom- 
plished fact when the settlement was reached. Moreover, the witnesses 
were apparently at hand, and it is impossible to conceive of any advan- 
tage accruing to the plaintiff, or to anybody, in the postponement of the 
trial against the plaintiff as a part of the agreement of settlement. This 
postponement as a part of the agreement is denied by Mr. Snow, and the 
only plausible theory attaching to his action is that after the settlement 
was made Mr. Nelson came to him and suggested putting the cases over 
the term, so that proposal could be submitted to this defendant for set- 
tlement. Mr. Nelson testifies that he has no recollection of any arrange- 
ment for continuance in connection with the settlement, but remembers 
trying to get Mr. Snow to take up with his people the matter of settle- 
ment of the suits against the plaintiff, and thinks Mr. Snow said ‘he 
would take it up with them. The failure to do so promptly is explaina- 
ble by the uncontradicted facts that Mr. Snow at first waited to receive 
an acceptable proposal from Mr. Emery, and later was taken ill, 

[7] The final contention of the defendant is that the plaintiff inter- 
fered in the action to be defended by defendant in violation of the pol- 
icy, in that plaintiff failed and refused to attempt to make use of said 
agreement of settlement on the trial of the Caroline T. Willey action on 
the issue of Willey’s negligence, and for the further purpose of obtain- 
ing a ruling of the court as to its admissibility as requested and directed 
by the defendant. The fact is, however, that this refusal was the act 
of Mr. Snow and Mr. Morse, the two attorneys employed by the defend- 
ant, and, instead of characterizing their refusal as an act of bad faith 
toward the defendant, the conclusion is irresistible that any other course 
would have been an unwarranted breach of good faith. The instru- 
ment expressly withheld the right to its use in any way. It had no pro- 
bative value on the issue of negligence by reason of its own recitals, and 
there was no warrant for its presentation for the purpose of obtaining a 
ruling, since the sole effect was to excite prejudice, and thus accomplish 
indirectly what could not be done directly. 

In view of the opinion reached upon these issues in the ‘case, it 
becomes unnecessary to pass upon the question whether the defendant 
effectually preserved any right to disclaim liability or whether the de- 
fendant is estopped from raising the question of fraud by continuing to 
conduct and control the defense after knowledge of the acts in ques- 
tion. This follows from any conclusion that no fraud or wrongdoing 
of any kind was proved on the trial of this action against any one with 
respect to this settlement and release. 

For the reasons stated, the plaintiff is entitled to judgment for the 
amount demanded in the complaint, with costs. 
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UNITED STATES FIDELITY & GUARANTY CO. v. ‘CALIFOR- 
NIA-ARIZONA CONST, CO. et at. (CITIZENS’ NAT. BANK, 
INTERVENER). (Nos. 1642, 1645, 1648-1650.) 


(Supreme Court of Arizona. Jan. 9, 1920.) 
186 Pacific ‘Reporter, 502. 


2. INSURANCE—RULE AS TO LIBERAL CONSTRUCTION IN 
FAVOR OF INSURED INAPPLICABLE WHERE LANGUAGE 
HAS WELL-DEFINED MEANING. 


An insurance contract, like any other contract, must receive a rea- 
sonable construction, and while imsurance contracts are construed most 
favorably to the insured where the meaning of the language is doubt- 
ful, such rule is inapplicable when the language has acquired, ‘by judicial 
construction, a clear and definite meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


j ee from Superior Court, Maricopa Courity; Frank H. Lyman, 
udge. 

Action by the United States Fidelity & Guaranty Company against 
the California-Arizona Construction Company, the Elliott & Horne Com- 
pany, the Bennett Lumber Company, he Phcenix-Tempe Stone Company, 
the Warren Bros. Company, the Barrett Company, and others, in which 
the Citizens’ National Bark intervened. ‘From the judgment rendere,d 
the defendant Elliott & Horne Company and the intervener appeal; from 
the judgment for plaintiff and against the defendant Bennett Lumber 
Company, the latter appeals; and from the judgments for the defendants 
Pheenix-Tempe Stone Company, the Warren Bros. Company, and the 
Barrett Company against plaintiff, plaintiff appeals separately from each 
judgment. Appeals by defendant Elliot & Horne Company and inter- 
— Citizens’ National Bank, dismissed. Judgment affirmed as modi- 
ied. 


Armstrong & ‘Lewis, of Phoenix, and James E. Degnan, of Los 
Angeles, Cal., for United States Fidelity & Guaranty ‘Co. 
‘i an Bennett & Curtis, of Phoenix, for appellant Bennett Lum- 
er Co. 

John L. Gust and Harold Baxter, both of Phoenix, for appellees 
Warren Bros. Co, and Phcenix-Tempe Stone Co. 

C. F. Ainsworth, of Phoenix, for appellee Barrett Co. 


Se aeEtiame ate tee 


GREENE, Aupitor Pusitic Accounts, v. NATIONAL SURETY CO. 
(Court of Appeals of Keritucky. Dec. 19, 1919.) 


217 Southwestern Reporter, 117. 


2. INSURANCE — GUARANTY AND SURETY COMPANY AN 
“INSURANCE COMPANY.” 


In view of Ky. St. §§ .617-762d, relating to the organization of cor- 
porations, section 641, defining imsurance companies, and section 687, 
defining the character of risks, guaranty and surety companies which are 
required to .pay a franchise tax under section 4077 must be deemed “‘in- 
surance companies” within section 4229, and liable fer the license tax 
therein imposed; such companies being deemed insurance companies in- 
dependent of statute. 


(¥or other cases, see Insurance, Dec. Dig. § 7.) 
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(For other definitions, see Words and Phrases, First and Second 
Series. Insurance Company. ) 


3. INSURANCE—GUARANTY AND SURETY COMPANIES LIA- 

BLE FOR LICENSE TAX. 

That the Legislature specifically exempted life insurance companies 
from the license tax imposed by Ky. St. § 4229, does not show an inten- 
tion to exclude guaranty and surety companies; the section specifically 
providing that every insurance company except life insurance compan- 
ies, shall pay license taxes, etc. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


Appeal from Circuit Court, Franklin County. 

Petition by the National Surety Company for writ of mandamus 
against Robert L. Greene, Auditor of Public Accounts. There was a 
judgment for petitioner, and respondent appeals. Reversed, with direc- 
tions. 


Chas. H. Morris, Atty. Gen. ,and D. M. Howerton, Asst. Atty. Gen., 
for appellant. 
Baskin & Vaughn, of Louisville, for appellee. 


OWENS v. JACKSON-HINTON GIN CO., er aL. (No. 8260.) 
(Court of Civil Appeals of Texas. Dallas. Jan. 10, 1920.) 
217 Southwestern Reporter, 762. 


2. INSURANCE—SERVANT NOT IN PRIVITY WITH MASTER 
AND HIS INSURER IN A CONTRACT INDEMNIFYING 
AGAINST PERSONAL INJURY LIABILITY. 

Where the insurance policy taken out bythe master is not one pro- 
viding specially for the benefit of injured employees, but is merely one 
indemnifying against liability, the employee is not in privity with the par- 
ties thereto, and is without right to sue thereon. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—PAYMENT OF JUDGMENT FOR SERVANT’S 
INJURIES CONDITION PRECEDENT TO RIGHT TO RE- 
COVER ON INDEMNITY POLICY. 

Where the contract between the master and insurer is one of in- 
demnity against actual loss from personal injury to servants, there can 
be no liability of insurer until the master has suffered loss by payment 
of judgment for such injuries. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Error from District Court, Kaufman County; Joel R. Bond, Judge. 

Suit by H. F. Owens against the Jackson-Hinton Gin Company and 
others. Pleas of misjoinder by defendants were sustained, and suit dis- 
missed. Plaintift’s motion for new trial overruled, and plaintiff brings 
error. Judgment affirmed. 


Lee R. Stroud, of Kaufman, for plaintiff in error. 
Smith, Robertson & Robertson, of Dallas, for defendants in error. 
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LIFE. 


NEW YORK LIFE INS. CO. v. ANDERSON, Internal Revenue 
Collector. 


(United States District Court, S. D. New York, February 11, 1919.) 
262 Federal Reporter 215. 


1. INTERNAL REVENUE— DIVIDENDS PAID BY INSURANCE 
COMPANY TO POLICY HOLDERS OR CREDITED ON PREM- 
IUMS MUST BE EXCLUDED IN COMPUTING THE COM- 
PANY’S INCOME. 


Dividends or surplus, which life insurance companies are required 
by Insurance Law N. Y. § 83, either to pay policy holders in cash or to 
cred‘t upon premiums due from them, must be excluded in determining 
the income of the company for the purpose of taxation. 


(For other cases. see Internal Revenue, Dec. Dig. § 9.) 


2. INTERNAL REVENUE—DEPRECIATION IN MARKET VALUE 
OF SECURITIES NOT ALLOWED AS DEDUCTION WHERE 
NOT REALIZED BY SALE. 


In computing the income of an insurance company for assessment 
under Act Aug. 5, 1909, c. 6, § 38, par. 2, which allowed all losses actually 
sustained within the year and not compensated by insurance, together 
with reasonable allowance of depreciation of property, to be deducted, 
depreciation of securities taken at market value during the year can- 
not be deducted, where the depreciation was not realized by sale of de- 
preciated securities. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


At Law. Action by the New York Life Insurance Company against 
Charles W. Anderson, Internal Revenue Collector. Verdict directed 
for plaintiff. 

Judgment reversed, 262 Fed——,C. C. Am. 

See, also, 257 Fed. 576. 


James H. McIntosh, of New York City, for plaintiff. 
Francis G. Caffey, U. S. Atty., of New York City, for defendant. 


LEARNED Hann, D. J. [1] In Conn. Mut. Ins. Co. v. Eaton (D. C.) 218 
Fed. 206, affirmed 223 Fed. 1022, 138 C. C. A. 663, which is authoritative 
upon me, the resolution of the insurer under which the dividends were 
paid provided that dividends were payable upon all policies in force at the 
beginning of the ensuing year. The resolution gave the right to the di- 
vidend upon payment “or nonpayment when due” of the succeeding prem- 
iums. One of the insured’s options was to receive the dividend in cash. As 
I understand the facts, therefore, the debt was absolute upon all policies 
which had been kept in force during the year in which the dividend 
was earned. If so, I see no difference between that case and a policy is- 
sued under section 83 of the New York Insurance Law (Consol. Laws, 
c. 28). It can make no difference that the dividend is a debt made zb- 
solute by statue instead of by contract. Therefore that case appears to 
me to be on all fours with the case at bar. In Mut. Ins. Co. v. Herold 
(D. C.) 198 Fed. 199. affirmed 201 Fed. 918, 120 C. C. A. 256, the facts 
are not clear, and this may not have been the situation. 
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Moreover, in principle I think there is no distinction, even if the debt 
be not absolute. Assume, if one please, that the payment of the dividend in 
Conn. Mut. Ins. Co. v. Eaton, supra, was conditional upon the insured’s 
payment of the next succeeding premium; even so, when he elected to pay 
that premium, the dividend became an absolute debt, payable in cash.. In 
such cases as the insured had So elected, as he did in all cases there under 
consideration, his further election to accept, not cash, but credit upon 
his premium, discharged an absolute debt quite as much as similar election 
under section 83 of the New York Insurance Law. Perhaps the dis- 
charge of such a debt ought to have been considered equivalent to the re- 
ceipt of an equal sum of money — i. e., as income; but the law is fixed 
otherwise, and unless there be some distinction I must follow it. 


So it seems to me that, as respects all policies on which the insured 
have elected to pay the balance of their premiums during the year for 
which the tax is levied, the credit of the dividends was as much a pay- 
ment where the New York law did not apply, as where it does. I hold, 
therefore, both on the facts of Conn. Mut. Ins. Co. v. Eaton, supra, 
and upon principle, that the plaintiff is right as to this item, and it may 
have a verdict as to so much. 

[2] The remaining point is as to the depreciation of securities taken at 
market value during the year. It is quite apparent that, if this depreciation 
be accepted as a deduction, and no appreciation be added, the insurer may 
slowly over a series of years credit itself with possibly the whole value 
of its securities and without any corresponding offset. This is obviously 
an unreasonable result, which could not hve been intended. The question 
is whether the depreciation falls within the deductions covered by para- 
graph 2 of section 38 of the act of 1909 (36 Stat. 112, a 6). Of the 
deductions so allowed the only one appropiate is: 


“All losses actually sustained within the year, and not compensated by 
insurance or otherwise, including a reasonable allowance for depreciation of 
property if any.” 

This clause of the statute undoubtedly goes to a “depreciation” which 
has not yet been realized by sale of the depreciated property; so much one 
must allow: If the securities had been sold, I need not say that the loss 
would not have been a proper item of allowance. The clause is not in- 
tended to cover that situation. The question is whether it should be limited 
to the loss in actual use value, due to wear and tear, reflected in a fall in 
money value. It seems to me quite clear that it should be so limited. 
The fluctuations in the market value of a commerce security, as in the 
case of a stock of goods, are constant from month to month. No one 
regards them as final depreciation in value from which the property will 
not recover. It may or may not; but, if there has been no certain de- 
terioration in those elements which contribute to the beneficial use of the 
property, and which prevent it from ever commanding the same opinion of 
its value as before, the loss has not, I think, been “actually sustained.” 
When consumable goods are in part worn out, they can never recover their 
earlier condition. It is true that their value may recover, owing to the 
increased value of all their class, new and used; but the proportion between 
the value of new and used goods of that kind is presumptively unchanged. 
The loss has then been “actually sustained,” in the sense that it cannot be 
recouped. This is what I think the language means. It refers to such 
goods as by reason of their physical deterioration are permanently im- 
paired in use, from which impairment there was no chance of recovery. 


Such an interpretation, moreover, accords with common business under- 
standing. A manufacturer charges his profits with the loss to his ma- 
chinery and buildings, due to wear and tear, recognizing that the neces- 
sity of the upkeep of his capital will in the end inevitably require some such 
allowance. A merchant, on the other hand does not ordinarily include the 
variations in the market values of his stock in counting his profits. They 
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may shortly be restored to their value, and the time to charge his profit 
with them is when they are sold, and the gain or loss finally ascertained. 

Cases like Stratton’s Independence v. Howbert, 231 U. S. 399, 34 Sup. Ct. 
136, 58 L. Ed. 285, and those which follow it, or Doyle v. Mitchell Bros. 
Co., 247 U. S. 179, 38 Sup. Ct 467, 62 L. Ed. 1054, and those which fol- 
low it as well, are quite different. The question was how the gross 
income was to be estimated, prticularly what allowance should be made for 
the original value of the raw material, which had been worked up and sold 
as a finished product. Hays v. Gauley Mountain Coal Co., 247 U. S. 189, 
38 Sup. Ct. 470, 62 L. Ed. 1061, was a case where securities were actual- 
ly sold, and the question was also one of gross income. It did not de- 
termine what was to be considered the proper deduction for depreciation 
not realized by conversion into cash. Nor do any of the cases cited in the 
lower courts seem to me to be in point. While the case appears, therefore, 
to be one of first impression, I do not hesitate to hold that the defendant 
is right upon this item. 

The plaintiff will take no interest upon the first item of $694.52 in the 
agreed statement. A verdict will be directed for the amount found in 
accordance with the foregoing. 


REYNOLDS v. NORTHWESTERN MUT. LIFE INS. CO. (No.33195.) 
(Supreme Court of Iowa. Feb. 16, 1920.) 
176 Northwestern Reporter 207. 


1. INSURANCE—PRELIMINARY INSURANCE DEPENDENT ON 
COMPANY’S FAILURE TO REJECT APPLICATION, 


Under receipt for first quarterly premium paid at time of application 
and medical examination, providing that on such payment insurance 
shall be effective from examination and policy shall be issued, “provided 
the said company in its judgment shall be satisfied as to my insurability * 

* * on the date of such medical examination, held that, if the company 
in the proper exercise of its legal rights, rejects the application on the 
ground that the applicant is not insurable, and returns the premium 
paid, no liability arises, although, if not so rejected, the applicant is 
insured from the date of the medical examination. 


(For other cases. see Insurance, Dec. Dig. § 132. 


2. INSURANCE—EVIDENCE AS TO INSURER’S BAD FAITH IN 

REJECTING APPLICATION INSUFFICIENT FOR JURY. 

In action upon an alleged preliminary contract of insurance, not effec- 
tive if application was rejected by company, evidence held insufficient to 
require submission of the question whether the refusal of the company 
to accept the application was not in good faith, but due to applicant’s 
death shortly after application. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


3. INSURANCE—STATUTE MAKING EXAMINER’S REPORT 
CONCLUSIVE APPLIES ONLY AFTER POLICY HAS BEEN 
ISSUED. 

Code, § 1812, making medical examiner’s report conclusive on insurer, 
unless procured by fraud, does not limit, prior to issuance of a policy, 
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the insurer’s investigation as to applicant’s insurability to the examination 
of its local medical examiner, but applies only after a policy has been issued. 


(For other cases see Insurance, Dec. Dig. § 373[2].) . 


Appeal from District Court, Johnson County; R. G. Popham, Judge. 
Action upon an alleged preliminary contract for.insurance for $1,000 
upon the life of one Clarence A. Reynolds. There was a trial to a jury, 
which by direction of the court, at the conclusion of all the testimony, 
returned a verdict in favor of the defendant, and plaintiff appeals. Affirmed. 


Baldwin & Baldwin, of Iowa City. for appellant. 
W. J. McDonald, of Iowa City, and Deacon, Good, Sargent & Spangler, 
of Cedar Rapids, for appellee. 


_ Stevens, J. Upon December 5, 1916, Clarence A. Reynolds, resid- 
ing at lowa City, Iowa, made application, in writing, to the Northwestern 
Mutual Life Insurance Company of Milwaukee, Wis., for a 20-year en- 
dowment policy for $1,000, and on the same date submitted to an examina- 
tion by the company’s medical examiner and paid to M. L. Deaton, the 
soliciting agent, $13.19, the full amount of the first quarterly premium on 
such pol'cy, from which the receipt copied below was detached from the 
application and delivered to him. The material portion of the application 
and the receipt is as follows: 

“It is understood and agreed (1) that if the amount of the premium on 
the insurance herein applied of the prem’um on the insurance herein applied 
for is not paid at the time of making this application there shall be no 
liability on the part of the said company under this application, unless nor 
until a policy shall be issued and delivered to me and the first premium 
thereon actually paid during my lifetime; and (2) that if the amount of 
such premium is paid to the said company’s agent at the time of making 
this application the insurance (subject to the provisions of the sa‘d com- 
pany’s regular form of policy for the plan applied for) shall be effective 
from the date of my medical examination therefor and such a policy shall 
be issued and delivered to me or my legal representatives, provided the said 
company in its judgment shall be satisfied as to my insurability, on the 
plan applied for, on the date of such medical examination; and (3) that 
if said company shall not be so satisfied the amount of the premium paid 
shall be returned.” 

“No other form of receipt for advance payment of amount of pre- 
mium will me recognized by the company. 

“Received of Clarence A. Reynolds, who has applied to the North- 
western Mutual Life Insurance Company for $1,000 insurance on the 
20-year End. plan, the sum of thirteen 19/100 dollars, the amount of 
the first quarterly premium on such a policy; the said payment being 
made by him subject to the terms and conditions of agreements (2) and (3) 
contained in his said application. M. L. Deaton, Agent. 

“Towa City, Iowa, Dec. 5, 1916.” 

The following appears on the left-hand margin of the above receipt: 

“If the amount of the premium is paid at the time of application, this 
rece'pt must be completed and given to the applicant; if it is not so paid, 
the receipt must not be detached. : 

The application and answers made by Reynolds to the medical examin- 
er, and also his special report, which were made out on the company’s 
regular forms, furnished the agent and medical examiner, respectively, 
for that purpose, were on the same day forwarded to H. L. Williams, 
state agent for the company at Davenport, who in turn forwarded the 
same to the company at Milwaukee in time to be received at its office in 
that city on the 7th of December. On the morning of December 8th, the 
applicant died suddenly of a disease of the heart known as Stokes-Adams 
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disease. After his death, the application was rejected upon the ground 
that he was not insurable on the date of medical examination, and the 
premium returned to the widow of the applicant on December 20th. 

I. Much of the argument of counsed on both sides is devoted to a 
discussion of the proper construction to be given that portion of the agree- 
ment copied above. Before proceeding, however, to a decision of the 
questions presented upon plaintiff’s appeal, it is necessary to dispose of 
a question raised by motion in this court to dismiss plaintiff’s appeal, 
and also upon the appeal of defendant from the order and judgment 
of the court below, directing the clerk to correct his record, so as to 
make it show the filing of plaintiff’s notice of appeal. The application 
of plaintiff for the correction of the clerk’s record was submitted upon 
evidence introduced by both sides and sustained by the court. We have 
examined the record upon this appeal and are not inclined to interfere 
with the ruling of the court below. It should be and is affirmed. 

{1] II. The dispute over the construction of the above agreement 
relates to provisions of divisions (2) and (3) thereof. Counsel for 
appellant construes it as a contract for preliminary insurance, binding 
upon the company at all events; ae counsel for appellee contends 
that the application was a mere proposal for a contract of insurance, 
of the kind and upon the terms therein stated, and did not become 
binding upon the company until accepted by it at the home office in 
Milwaukee. Preliminary contracts for insurance are quite common and 
are well sustained by courts generally. Gardner v. North State L. Ins. 
Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 
652; Cooksey v. Mutual Life Ins. Co., 73 Ark. 117, 83 S. W. 317, 108 
Am, St. Rep. 26. 

Clearly the first clause of the contract relieves the company from 
liability until a policy has been issued, delivered, and the premium paid; 
but does the second clause contemplate nothing more than that the 
liability of the company, when the premium is paid at the time of making 
the application and medical examination had, shall not commence until 
the application has been received and accepted by it? The provision of 
the contracts is that if the amount of such premium is paid to— 
“the said company’s agent at the time of making this application the 
insurance (subject to the provisions of the said company’s regular 
form of policy for the plan applied for) shall be effective from the date 
of my medical examination therefor and such a policy shall be issued 
and delivered to me or my legal representatives.” 

Construed, independent of what follows, the clause just quoted 
makes the insurance effective from the date of the medical examination 
thereafter, and sustaines appellant’s construction. The contract must, 
however, be construed as a whole and effect be given to the following 
provision thereof— 

“provided the said company in its judgment shall be satisfied as to my 
insurability, on the plan applied for, on the date of such medical exam- 
ination.” 

Counsel for appellant arrives at his conclusion by treating this clause 
as a limitation upon the following language only: “And such a policy shall 
be issued and delivered to me or my representatives ;” that is, he contends 
that the insurance, becoming effective, continues in full force until the 
application is rejected by the company. ; 

There can be no question, under the form of contract in question, 
but that, if the insurance applied for ever becomes effective, it is as of 
the date of the medical examination. This is true if the application is 
accepted and a policy issued. That contract contemplates that lability 
of the company will attach before the issuance of a policy is clearly 
indicated by the parenthetical clause of the contract which makes the 
insurance subject to the provisions of the company’s regular form of 
policy applied for. The receipt signed by the company’s agent and delivered 
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to the applicant for $13.19 recites that this sum is the amount of the first 
quarterly premium on such policy. The quarter for which the premium 
was paid commenced on the date of the medical examination, because 
that was the date upon which the insurance would have commenced 
if a policy had issued. With a somewhat similar contract under consider- 
ation, the Supreme Court of South Dakota in Albers v. Security Mut. 
Life Ins. Co. (S. D.) 170 N. W. 159, said: 

“If the company did not intend that there should be insurance 
effective pending the date of the application and the date of the approval 
of the risk and the issuance of the policy, then the company would be 
charging and obtaining the full amount of the premium for one year, 
while the period of actual insurance would be as many days less than 
one year as there were days intervening between the date of the application 
and the approval. This would not be dealing honestly with the insured. 
By the payment of the premium for one year an insured is entitled to 
insurance for one year.” 

We have no doubt that the proviso in the contract relates to all of 
clause (2) that precedes it, but it is our conclusion that the contract became 
binding, and the insurance effective, on the date of the medical examination, 
subject, however, to the provisions of the company’s regular form of 
policy for the plan applied for, and the insurability of the applicant 
on the date of such medical examination. The insurability of the applicant 
on the date of the medical examination is, by the contract made the test 
of the company’s liability. 

By the third clause of the contract, the company agrees, in case the 
application is rejected, to return the premium paid. Unless the application 
is in the proper exercise of the company’s rights, under the law and the 
contract, rejected, and the insurance refused, the preliminary contact 
provides protection from the date of the medical examination, and if death 
results from some cause arising after the date of such examination, the 
company is liable upon the contract, according to its terms; but the company, 
in the proper exercise of its legal rights, under the law and the contract, 
which it is unnecessary for us to define in this opinion, rejects the appli- 
cation upon the ground that the applicant is not insurable and returns 
the premium paid, no liability can arise thereunder. 

Counsel for appellee cites a few cases from other jurisdictions, which, 

it is argued, reach a different conclusion from that reached herein; but 
these cases deal with contracts differing materially from the one under 
consideration, and when carefully analyzed are not out of harmony with 
the views expressed in this opinion . The cases cited and relied upon 
by counsel are as follows: State v. Robertson (Mo.) 191 S. 
W. 989; Travis v. Nederland Insurance Co., 104 Fed. 486, 
C. C. A. 653; Wheelock v. Clark, 21 Wya 300, 131 Pac. .35, Ann 
Cas. 1916A, 956; N. W. Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 140 
S. W. 1026, 36 L. R. A. (N. S.) 1211; New York Life Insurance Qo. 
v. McIntosh, 86 Miss. 236, 38 South. 775; Mohrstadt v, Mutual Life Ins. 
Co., 115 Fed. 81, 52 C. C. A. 675; Citizens’ Life Insurance Co. v. Murphy, 
154 Ky. 88, 156 S. W. 1069; Cooksey v. Mutual Life Ins. Co., supra, 
Wilson v. Accident Association, 160 Iowa, 184, 140 N. W. 860; Straight 
v. American Life Ins. Co., 168 N. W. 84. 

[2]. III Counsel for appellant also assigns as error the refusal of 
the court below to submit to the jury the question whether the refusal of the 
company to issue a policy was due to the death of the applicant. We find 
nothing in the record that would have justified the submission of this ques- 
tion to the jury. It is hardly claimed by counsel that deceased on the date of 
the medical examination was, in fact, entitled to insurance, and it appears 
without conflict in the evidence that when the application was received at 
the home office of the company, it was, in the usual course of office 
routine, turned over to the clerk in charge of the Library Bureau records, 
a department maintained by various life insurance companies co-operating 
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for the purpose of furnishing information touching applications received 
by the various companies, to ascertain whether there was any information 
on file in defendant’s office as to the applicant. A record was found 
from which it appeared that deceased was reported by some other company 
as having indigestion or catarrh of the stomach in February, 1915. The 
medical examiner, on December 9th, wrote to the state agent at Davenport 
giving him this information, and requesting that he obtain a statement, 
signed by the applicant, giving full details as to these matters, including 
the frequency and symptoms of the attacks, the physician consulted, 
if any, and also a statement from such physician advising as to diagnosis 
and finding. Because of the death of Reynolds before the receipt of this 
letter by the state agent, no further investigation appears to have been 
made. Some time in April proofs of death were sent to the company 
upon blanks in the usual form for that purpose. The affidavit of Dr. 
Donovan the physician, who attended Reynolds at time of his death, 
attached to and forming a part of the proofs of death, recited that he 
had examined Reynolds five or six months before his death, and that he 
was then afflicted with a heart trouble known as Stokes-Adams disease, 
that death resulted therefrom, and that he had probably had this trouble 
for two or three years. The original proofs of death, including this 
affidavit, were offered in evidence upon the trial, the latter, however, 
by the defendant. Dr. Donavan was not examined as a witness, but 
several lay witnesses, who had known and were frequently associated 
with deceased for several years before his death, testified that he was 
apparently in good health. They did not, however, know that he was 
afflicted with a disease of the heart. The company’s medical examiner 
testified that in making his report to the company on December 5th he 
relied in part upon the answers of Reynolds to the questions printed 
upon the form furnished him by the company. From these questions 
and answers we quote the following: 

“When did you last consult a physician, and for what?, Dr. Mullin 
about a year ago—cold. Have you fully recovered, and are you now in 
good health? Yes. Give name and address of the physician who attended 
you? Dr. Mullin, lowa City, Iowa. Have you had any illness, disease, or 
accident during past ten years not mentioned above? No. Have you had 
since childhood any of the following diseases or disorders: * * * Pal- 
pitation or any disease of the heart? No.” 

We recite this much from the record for the purpose of showing that 
Reynolds was not on the date of the medical examination in a physical 
condition entitling him to insurance, and that the company in failing to 
approve the application when received, was acting in apparent good faith 
in soliciting further information touching the insurability of deceased. Ac- 
cording to the undisputed testimony, the application was handled in the 
usual way. The record, we think, leaves no doubt that he was not entitled 
to insurance and that no liability existed upon the contract. The fact that 
the company did not, prior to his death, know that deceased had been for 
several months afflicted with heart trouble, should not be given controlling 
importance. It goes to the question of his insurability. No question of 
fact was presented for submission to the jury. 

[3] IV. But one other contention of counsel for appellant need be 
referred to. Section 1812 of the Code provides: 

“In any case where the medical examiner, or physician acting as such, 
of any life insurance company or association doing business in the state 
shall issue a certificate of health or declare the applicant a fit subject for 
insurance, or so report to the company or association or its agent under the 
rules and regulations of such company or association, it shall be thereby 
estopped from setting up in defense of the action on such policy or cer- 
tificate that the assured was not in the condition of health required by the 
policy at the time of the issuance or delivery thereof, unless the same was 
procured by or through the fraud or deceit of the insured. 
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Fraud is pleaded in this case, but it is not necessary to go into this 
question. This statute has no application until the policy or certificate has 
been issued. It was not the purpose of the statute to bind the company to 
accept as final the report of its local medical examiner, but only to make 
the acceptance by the company and the issuance of a policy or certificate 
conclusive thereon. Just what effect, if any, should here be given section 
1783b, Supplemental Supplement, to which our attention is called, we need 
not determine. 

We are clear, however, that section 1812, supra, was not intended to 
limit the investigat‘on of the company as to the insurability of an applicant 
to the examination and recommendation of its local medical examiner. 
All applications for insurance in defendant company, according to the un- 
disputed evidence, must be first passed upon and approved by the chief 
medical examiner at the home office. The estoppel applies only after a 
policy or certificate has been issued. 

Having disposed of all the errors relied upon for reversal, it follows 
that the ruling and judgment of the court below must be and is affirmed. 

Weaver, C. J., and Ladd and Gaynor, JJ., concur. 


LANDRUM et al. v. LANDRUM’S ADM’X et al. 
(Court of Appeals of Kentucky. Feb. 3, 1920.) 
218 Southwestern Reporter, 274. 


3. INSURANCE—ASSIGNMENT OF POLICY TO CREDITORS RE- 

GARDED AS SECURITY ONLY. 

Ordinarily, where an insured assigns a, life policy for benefit of 
cred tors without any consideration passing at the time, the assignment 
will be regared as security only, and upon payment of the debts insured 
is entitled to a return of the policy or its remaining proceeds. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


4. INSURANCE—BENEFICIARIES HAVE NO VESTED INTER- 
EST ENTITILING THEM TO SUBROGATION TO RIGHTS OF 
CREDITORS WHERE DEBTS ARE PAID BY POLICY PRO- 
CEEDS. 


Where life policy was payable to a trustee for the purpose of discharg- 
ing insured’s personal debts and paying any remaining balance to insured’s 
sons, and payment of the debts exhausted the proceeds of the policy, held, 
that the sons were not entitled to recover the amount of the policy from 
general assets of the estate which remained after payment of all debts, 
as being subrogated to the rights of creditors whose debts the policy pro- 
ceeds paid, on the ground that property of which they were the owners, 
namely, the insurance policy, had been subjected to the payment of the 
debts, for they had no vested right in the policy by virtue of original 
designation as beneficiaries, but insured could change the beneficiaries 
without their consent. 


(For other cases, see Insurance Dec. Dig § 586.) 


Appeal from Circuit Court, Graves County. 

Action by John W. Landrum’s administratrix against James D. 
Landrum, Thomas J. Landrum, and others. From an adverse judgment, 
the named defendants appeal. Affirmed 
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D. G. Park and H. S. Barker, both of Louisville, for appellants. 
W. J. Webb, of Mayfield, and E. C. O’Rear and J. C. Jones, both of 
Frankfort, for appellees. 


Hurt, J. The life of John W. Landrum, who died in the month of 
March, 1914, was insured in the Commonwealth Life Insurance Company 
for the sum of $5,000. The policy was issued upon his application, and 
was, when first issued, made payable to his estate in the event of his death. 
The policy contract contained a ciause to the effect that the insured might 
at any time change the beneficiary or beneficiaries of the policy by filing a 
written request to that effect with the company, accompanied by the policy, 
and the change of the beneficiary should take effect wh@n the company 
should indorse the change thereon. In the year 1909 the insured made a 
written request of the company that the beneficiary of the policy should be 
changed from the “estate” of the insured to his wife, Bess‘e A. Landrum, 
if living, one-third, and to his sons, James D. Landrum, and Thomas J. 
Landrum, one-third each, but, should the wife die before the insured, then 
the entire amount of the policy to the surviving children of the insured, 
an equal portion to each. This request was complied with by the company, 
and the change of beneficiary was properly indorsed upon the policy by 
the company. In the month of January, 1914, the insured, desiring to make 
another change in the beneficiary, filed wth the company a request which 
was signed by himself, his wife, Bessie A. Landrum, and by his two sons, 
by their statutory guardian. This request was to the effect that the bene- 
ficiary of the policy be changed from his wife and two sons, he having at 
that time no other surviving children, and that it be made payable in the 
event of his death to “C. C. Wyatt, trustee, to be applied by him on the 
individual personal debts, only, owing by the insured at the time of his 
death, except such as were secured by lien on real estate, and any residue 
to James D. Landrum and Thomas J. Landrum equally, if living; if 
either are not living, then to the survivor.” This request was complied 
with by the company, and the change of beneficiaries carried into effect by 
indorsement on the policy by the company in the lifetime of the insured. 
At the same time that the insured and the then beneficiaries executed the 
request to the company for the change of the beneficiaries the trustee, C. C. 
Wyatt, executed a writing by which he agreed that, in the event of the 
death of the insured, he would receive and dispose of the proceeds of the 
policy in accordance with the change of the beneficiaries then made. 

The insured was largely involved with debts at the time of his death, 
and an action was instituted by his adm‘nistratrix against his heirs and 
creditors for a settlement of his estate. Wyatt, the trustee, collected the 
insurance under the policy. The estate of decedent consisted chiefly of the 
proceeds of the policy of insurance, certain interests in real estate, the sum 
of $25,000 of the first mortgage bonds of the Mayfield Water & Light 
Company, 150 shares, of the par value of $100 each, of the common stock 
of the Water & Light Company, wh’ch was of the actual value of about 
$50 to the share, and certain articles of household property. The real 
estate was incumbered with mortgage liens, as were also the bonds of the 
Water & Light Company, and 130 shares of the common stock of the Water 
& Light Company were pledged as security for certain debts which were 
not otherwise secured. The real estate was sold, and the proceeds applied 
in satisfaction of the liens upon it, and the mortgage bonds were sold, 
and the proceeds applied to the discharge of the debts for which they were 
pledged, leaving a sum for the general creditors of the estate of something 
in excess of $6,000. The proceeds of the life insurance policy, which had 
been collected by the trustee, were, under the order of the court, applied 
to the payment of the individual, personal debts of the decedent owing by 
him at the time of his death, other than those secured by liens upon real 
estate, and in this way the entire proceeds of the policy were exhausted, 
leaving no residue, and satisfying a fraction in excess of 43 per centum of 
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the debts to which the proceeds of the policy were applied. The remaining 
assets of the estate, arising from the sale of the mortgage bonds of the 
Water & Light Company, after the satisfaction of the debts for which 
they were pledged, left a sufficiency, when applied, to satisfy the remain- 
ing indebtedness of the estate, less a claim upon which judgment had not 
been rendered, and certain costs and attorney’s fees, for representation 
of the administratrix, upon which there had been no adjudication. The 
surplus arising from the sale of the mortgage bonds was applied in satis- 
faction of all the indebtedness of the estate, and entirely liquidated it, 
except as above stated. 

When the debts which were secured by pledges of stock of the Water 
& Light Compay were fully satisfied, the certificates of the stock were 
taken up by the commissioner of the court who, under the orders of the 
court, had paid the debts out of the assets of the estate in his hands. 
Funds were reserved for the payment of the contested claim against the 
estate, which had not been reduced to a judgment, and there was left of 
the estate of decedent in the hands of the commissioner of the court 
$275 in money and 150 shares of the common stock of the Water & Light 
Company, but this money and stock, by order of the court, was retained 
in the hands of the commissioner until the unpaid costs and attorney’s fees 
should be satisfied, and presumably, in the event of the failure of the 
parties to discharge this indebtedness, the funds and stocks in the hands of 
the commissioner should in the future be subjected to their payment. 
Previously to the order of distribution the appellants, James D. Land- 
rum and Thomas J. Landrum, set up the contention that they were the 
owners of the proceeds of the life insurance policy, and that at the re- 
quest of the insured and by their consent it had been assigned by the 
insured as a security for the payment of the debts which he might owe 
at his death not secured by liens upon real estate, and that, as such, the 
proceeds of it were secondarily liable only for the payment of such debts, 
the general assets of the estate being primarily liable for the debts, and 
the pledges of the Water & Light company stock being also before the 
proceeds of the policy, and there being a sufficiency of other assets to 
satisfy all the indebtedness, they were entitled to have the proceeds of 
the policy exonerated from the payment of the indebtedness, and at least, 
through the equitable principles of subrogation, to be substituted to the 
rights of the creditors of the estate, and in this way have the proceeds of 
policy preserved for them, or to be reimbursed out of the other assets of 
the estate, and especially from the shares of the stock of Water & Light 
Company which were pledged to secure the payment of some of the debts, 
the payments of which were made in part out of the proceeds of the po- 
licy. In the order of distribution made by the court of the pro- 
ceeds of the policy these asserted rights of appellants were preserved in 
the event the court should thereafter adjudge that they had such rights in 
the distribution of the estate as they claimed. The court, however, denied 
the contentions of appellants by a later judgment, and adjudged that they 
were not entitled to an exoneration of the proceeds of the policy by the 
payment of individual personal debts of decedent other than those secured 
by liens upon real estate with general assets of the estate, nor to a sub- 
rogation to the rights of the creditors of the estate to liens upon the 
stock of the Water & Light Company which was pledged to secure cer- 
tain of the debts, nor to their rights as against the general assets of the 
estate, and adjudged that the $275 remaining of the assets be distributed 
one-half to the widow of decedent and one-half to the appellants, in 
equal portions, and that the 150 shares of Water & Light Company stock 
be distributed in kind, one-half to the widow, and the remaining one- 
half equally between appellants, and from this judgment James D. Land- 
rum and Thomas J. Landrum have appealed. 

[1-4] There seems to be two grounds upon which the appellants rest 
their claim to a right to be substituted to the claims of the creditors of 
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the estate to whose debts the proceeds of the policy were applied, and 
these grounds are somewhat intertwined in the working out of the theory 
of appellants, but they will be considered separately. One of the grounds 
is that appellants occupy a similar position to that of devisees to the 
heirs and creditors of the estate, and, being devisees of the proceeds of 
the policy, they were, in the first instance, entitled to have the proceeds of 
the policy exonerated from the payment of debts of any kind until the 
general assets of the estate were exhausted, and, the proceeds of the po- 
licy having been applied to the payment of the debts, leaving assets of 
the estate which could and should have been so applied, they are now 
entitled to be subrogated to the claims of the creditors as against those 
assets, and to be reimbursed to the extent that the proceeds of the policy 
were appropriated in discharge of the indebtedness out of the assets of the 
estate for distribution among the heirs. It may be conceded that a policy 
of life insurance for the benefit of the family of the insured is testa- 
mentary in its character, and that by so treating it the intentions and pur- 
pose of the insured may be more nearly approximated; and in the des- 
a of the beneficiaries the language of the policy should receive 
the same construction as if used in a will. Duvall v. Goddson, 79 Ky. 
228; Robinson v. Duvall, 79 Ky. 83, 42 Am. Rep. 208; Supreme Council, 
Catholic Knights, etc., v. Densford, 56 S. W. 172, 49 L. R. A. 776, 21 Ky. 
Law Rep. 1574; Wolf v. Pearce, 45 S. W. 865, 20 Ky. Law Rep. 297; 
Gault v. Gault, 80 S. W. 493, 25 Ky. Law Rep. 2310; 25 Cyc. 741. 


Treating the policy touching the disposition of the proceeds in the 
instant case as of a testamentary character, and to be construed as a 
will, the intention of the insured, as appears from the language used to 
express his intentions, becomes of supreme importance in the absence of 
any ambiguity in the language, as must be conceded from a reading of 
the designation of the beneficiares, and the intentions of the insured must 
therefore be ascertained from the plain import of the language made use 
of. The language made use of directs the proceeds of the policy to be 
paid to a trustee, who is directed to apply same to the discharge of the 
personal debts only which the insured might owe at the time of his death, 
and which were not secured by liens upon lands, and the residue the 
trustee should pay to the appellants. The only devise to appellants was 
what might remain of the proceeds of the policy after the payment of the 
character of debts designated. If nothing should remain after the pay- 
ments of such debts, there was no residue to go to the appellants. The 
language, which is plain, is not susceptible of any other construction. 
It is insisted, however, that inasmuch as the character of debts which 
the trustee was directed to apply the proceeds of the policy in satisfaction of 
exceeded the sum of the policy at the death of the insured, and inasmuch 
as the insured directed that the residue of the proceeds should go to ap- 
pellants, he must have intended that the other assets of the estate should 
be exhausted in the payment of the debts before the proceeds of policy 
should be applied. It can, however, be as reasonably surmised that the 
insured, at the time the change of beneficiaries was made and the dis- 
position of the proceeds as directed by the policy determined upon, con- 
templated that he should satisfy the debts of the character mentioned, or at 
least a portion of them, before his death, and at least it may be surmised 
that he knew his estate, the incumbrances upon different portions of it, 
and his indebtedness, and the saving of which portions and species of his 
property to his heirs would be to their best interests. Anyhow, he specifi- 
cally set apart the proceeds of the policy to the payment of certain char- 
acter of the debts which he might be owing at his death, and to appro- 
priate it otherwise would be to do so in contradiction of his expressed 
wish. The appellants, if considered devisees, are in the nature of legatees 
after the payment of debts, and such devisees are not entitled to contri- 
bution after the payment of the debts. Ky. Stats. § 2075. 
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The case of Blanchard v. Herbert, 5 Ky. Op. 8, relied upon by appel- 
lants, has no application to the facts of the instant case, as in the case 
quoted the testatrix made a specific devise of a house and lot to one of 
her heirs. The house and lot were incumbered by a lien debt of the 
testatrix. She devised her residuary estate generally to her children, 
including the specif'c devisee. She made no provision for the payment 
of her debts nor did she charge the house and lot specifically devised with 
the payment of the debt which was a lien upon it. It was held that the 
specific devisee was entitled to require the debt paid out of the residuary 
estate which was devised generally upon the principle that the rights of 
the general devisees are subservient to the rights of the specific dev- 
isees with respect to the payment of the testator’s debts as a general rule. 
If the specific devisee had been charged by the testatrix with the payment 
of the debt which was a lien upon it, a very different state of case would 
have been presented from that which was presented by the record in 
that case, and a different conclusion would have been arrived at. 

Another theory upon which it is insisted that appellants are entitled to 
be subrogated to the claims of the creditors is that the arrangement by 
which the change of beneficiaries of the policy was effected, by which its 
proceeds were to be first applied to the payment of debts of certain 
creditors, amounted to an assignment of the policy as a security for the 
payment of such debts, and that, the arrangement having been made at 
the request of the debtor, it gave the policy the status of a surety for 
the payment of the debts, and the appellants the status of sureties of 
the insured while he was living and the general assets of his estate after 
his death, and, the proceeds of the policy having been exhausted in the 
payment of the deb‘s, the appellants should be substituted to the claims 
of such creditors as against the assets of the estate which otherwise would 
pass to the heirs, upon the equitable principle of subrogation. 

Touching this contention, it may be conceded that, where an insured 
owes debts and makes an assignment of the policy to the creditor, with- 
out any consideration passing at the time, the general rule is that the 
assignment, though absolute in form, will be considered as an assignment 
as a security, and, if the debts are paid, the insured will be entitled to a 
return of the policy, or to such portion of its proceeds as may be left 
after the discharge of the debts. Baldwin v. Haydon, 70 S. W. 300, 24 
Ky. Law Rep. 900; Caudell v. Woodward, 96 Ky. 646, 29 S. W. 614, 16 
Ky. Law Rep. 742, Beard v. Sharp, 100 Ky. 606, 38 S. W. 1057, 18 Ky. 
Law Rep. 1029. 

The transaction here was not an assignment on the part of the in- 
sured, but a change of beneficiaries, but as to the beneficiaries after 
payment of debts the same then, as stated above, would occur; that is, 
they would be entitled to such part of the policy as was not consumed in 
the payment of the debts, not, however, because there were sureties, but 
on account of the express conditions of the policy when treated as testamen- 
tary in its character. To be entitled to subrogation one must pay money 
to a creditor in discharge of the debtor’s obligation, or he must suffer a 
loss by the subjection of property of which he is the owner to the payment 
of another’s debt, and one or the other of these things must occur be- 
fore the right of subrogation arises, regardless of the situation in which 
he stands to the debtor. Appellants were in no wise personally obligated 
for the debts of the insured, and advanced no money to their discharge, 
and hence, if entitled to subrogation, property of which they were the 
owners must have been subjected to the payment of debts. They were not 
the owners of any interest in the proceeds of the policy except such as 
existed at the death of the insured, and not the conditional right which 
they had under some previous designation, as the insured had the right 
to change the beneficiaries without their consent. Hopkins v. Hopkins, 
92, Ky. 324, 17 S. W. 864, 13 Ky. Law Rep. 707; Wirgman v. Miller, 98 
Ky. 624, 33 S. W. 937, 17 Ky. Law Rep. 1174; Howe v. Fidelity Trust Co., 
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89 S. W. 521, 28 Ky. Law Rep. 486; Mutual Life Insurance Co. v. Twy- 
man, 89 S. W. 178, 28 Ky. Law Rep. 1157; Wrather v. Stacy, 82 S. W. 
420, 26 Ky. Law Rep. 683. At the death of the insured their interest 
in the proceeds of the policy was the right to such part only as remained 
after the satisfaction of the debts to the payment of which the insured 
had specifically set apart the proceeds of the policy. If a contract ex- 
isted between the insured and the residuary beneficiaries touching the 
transaction, the terms ot the contract were the same as the designation 
of the beneficiaries in the policy. Nothing remaining of the proceeds of 
the policy after the payment of the debts designated, appellant’s suf- 
fered no property loss, and no right of subrogation arose. 
The judgment is therefore affirmed. 


CONNECTICUT MUT. LIFE INS. CO v. ALLEN et al. 
(Supreme Judicial Court of Massachusetts. Suffolk. Feb. 28, 1920.) 
i126 Northeastern Reporter, 367. 


3. INSURANCE— PLEDGE BY WIFE OF INTEREST IN HUS- 
BAND’S LIFE POLICY TO SECURE HIS DEBT VALID. 


Where a note given for a loan was the valid promissory note of the 
borrower, his wife, by joining in his assignment of his life policy naming 
her as beneficiary in order to secure such debt of her husband, validly 
pledged her interest in the policy. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


4. BANKRUPTCY—CLAIM OF ASSIGNEE OF LIFE POLICY FROM 
BENEFICIARY WIFE SUPERIOR TO THAT OF WIFE’S TRUS- 
TEE IN BANKRUPTCY. 


Where the lender to a husband held husband’s life policy as a pledge 
for the payment of the money advanced, and interest, by virtue of an 
assigment executed by the beneficiary wife, to the extent of the amount 
due the lender, the lender’s claim was superior to that of the wife’s 
trustee in bankruptcy, whose rights were measured by those of the wife. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[11].) 


Exceptions from Superior Court, Suffolk County; Jabez Fox, Judge. 

Bill of interpleader by the Connecticut Mutual Life Insurance 
Company against J. Weston Allen, trustee in bankruptcy of Sadie E. 
Williams, and Augusta M. Bibber, resulting in decree for claimant 
Bibber, and respondant Allen excepts. Exceptions overruled. 


i J. Weston Allen and Henry W. Packer, both of Boston, for respondent 
en. ¢ 

Damon E. Hall, of Boston, and Wilbur E. Rowell and Paul R. Clay, 
both of Lawrence, for respondent Bibber. 


De Courcy, J. The Connecticut Mutual Life Company in December, 
1898, issued to George E. Williams a policy of $5,000, payable on his 
death to Sadie E. Williams, wife of the insured. Williams borrowed 
$1,500 from August M. Bibber in September, 1902, and delivered to her 
the insurance policy, an assignment of the same signed by himself and 
a promissory note signed by him and bearing the forged signature of his 
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wife. Williams died in July, 1913, and in November, 1913, said bene- 
ficiary Sadie E. Williams was adjudicated bankrupt. Both Miss Bibber 
and the trustee in bankruptcy of Mrs. Williams made claim to the pro- 
ceeds of the policy, whereupon the insurance company brought this bill 
of mterpleader, and later was discharged upon paying the money into 
court. The trial judge ordered a decree in favor of the claimant Miss 
Bibber “for the amount secured by the assignment, with interest there- 
on. * * * ” The case is here on exceptions taken by the respondent 
Allen, trustee. ° 

[1, 2] The fourth request of the respondent trustee was “that the 
assignment of the policy in question was made as collateral security for 
the payment of said note.” The judge refused to make that finding, 
and apparently found that the policy was pledged as security for the loan 
of $1,500 to Williams, and not as security for the note as such. The 
evidence is not before us. and we must assume that it warranted the 
findings made. In fact it is alleged in the bill that the respondent Bibber 
claimed under an assignment executed “in consideration of $1,500,” and 
that the respondent trustee in bankruptcy denied the validity of the as- 
signment. In his answer said trustee admitted the truth of these allega- 
tions. The assignment itself recites that it was given “in consideration 
of fifteen hundred dollars to be paid.” No question of pleading was 
raised; and the respondent Bibber is not precluded by the statement in 
her answer that the assignment was given as security for the note. At 
the trial it was her contention that the signature “Sadie E. Williams” on 
the note was genuine. 

[3] The foregoing disposes also of the fifth request, “that if Sadie 
E. Williams did not sign the note, but did sign the assignment, the claim- 
ant Bibber could not recover in this cause.” The request could not be 
given for the further reason that the judge might well have found that 
the note was the valid promissory note of George E. Williams (R. L. c. 
73, § 141), and that Mrs. Williams by joining in the assignment to secure 
a debt of her husband, hereby validly pledged her interest in the policy. 
Browne v. Bixby, 190 Mass. 69, 76 N. E. 454, 5 Ann. Cas. 642. 

[4] We find no error in the refusal to rule “that the claimant Bib- 
ber could not recover in this cause.” The judge was warranted in find- 
ing that she held the policy as a pledge for the payment of the money 
advanced and interest, by virtue of an assignment executed by Mrs. 
Williams. To the extent of the amount due, her claim is superior to that 
of the claimant Allen, trustee in bankruptcy whose rights are no greater 
than those of Mrs. Williams. Upton v. Nat. Bank of South Reading, 
120 Mass. 153. See Jeffrey v. Rosenfeld, 179 Mass. 506, 61 N. E. 49. 


Exceptions overruled. 
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MORTIMER v. BRISTOL. 


(Supreme Court of New York, Appellate Division, First Department, 
January 16, 1920.) 


180 New York Supplement, 55. 


2. INSURANCE—REASONS FOR AGENT’S DISCHARGE, NOT 
GIVEN IN WRITING AS REQUIRED, IMMATERIAL AS DE- 
FENSE IN SUIT FOR WRONGFUL DISCHARGE. 


Where a life insurance agent by his contract of employment was 
entitled to reasons for his discharge in writing, any reasons, other than 
those so given, which may have existed in the mind of the insurance 
company’s general agent in discharging him, are immatcrial as a defense 
to his action against the general agent for wrongful discharge. 

(For other cases, see Insurance, Dec. Dig. § 79.) 


4. INSURANCE—LIFE INSURANCE AGENT’S RECOVERY OF 
$850 A YEAR FOR TERM OF EMPLOYMENT, FOR WRONG- 
FUL DISCHARGE, NOT EXCESSIVE. 


Soliciting agent for life insurance company, operating under a 10-year 
contract and wrongfully discharged by company’s general agent in the 
city, held properly allowed damages of $8,500, at rate of $850 a year for 
term of employment, in view of evidence as to amount of his prospective 
earnings, which was the best obtainable, being entitled to damages, though 
unable to establish by precise evidence some particular amount. 


(For other cases, see Insurance Dec. Dig. § 79.) 


Appeal from Trial Term, New York County. 

Action by Morton L. Mortimer against John I. D. Bristol, resulting 
in verdict for plaintiff. From an order granting defendant’s motion for 
new trial, and setting aside the verdict, plaintiff appeals. Order reversed, 
and verdict reinstated, with judgment for plaintiff. 


Argued before Clarke, P. J., and Laughlin, Smith, Merrell, and 
Philbin, J. J. 


Francis Colety, of New York City (Ernest G. Stevens, of New York 
City, of counsel). for appellant. 


Edwin F. Valentine, of New York City, for respondent. 


MERRELL, J. This action was brought to recover the sum of $100,000 
damages for breach of a written contract of employment whereunder the 
plaintiff entered the employ of the defendant, who was the general agent 
of the Northwestern Mutual Life Insurance Company in the boroughs 
of Manhattan and the Bronx, and whereby the defendant appointed the 
plaintiff an agent in said boroughs to solicit applications for life insur- 
ance and to devote his time and energies solely to the interests of said 
defendant and the Northwestern Mutual Life Insurance Company within 
said territory. The compensation was to be by way of commissions on 
business procured by himself and by subagents whom he was authorized 
to appoint. The contract was dated on June 23, 1915, and by its terms 
was to expire on December 31, 1916. Thereafter, and on or about 
August 31, 1915, the term of the contract was extended from December 
31, 1916, until June 1, 1925. The contract so extended was delivered to 
the plaintiff by defendant, after the same had received the approval of 
the insurance company, on or about September 13, 1915. The contract 
was in writing, and attached thereto and forming a part thereof were 
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certain rules, terms, and regulations with reference to plaintiff's con- 
duct as agent and concerning many details of said employment. Among 
other things. the contract between the parties provided as follows: 

“This contract may be terminated by general agent [defendant here- 
in] or company at any time, upon written notice to agent [plaintiff 
herein], by reason of the failure of agent to keep and comply with any 
of its requirements or provisions.” 

The contract also contained the following provision: 

“Agent [plaintiff herein] shall furnish during each calendar year an 
amount of new insurance satisfactory to general agent [defendant here- 
in] and company.” 

The evidence shows that, after said contract was delivered, plain- 
tiff, on or about October 1, 1915, undertook the performance of his 
duties as agent for said company thereunder. He testifies that he per- 
formed a large amount of so-called missionary work, and in organiz- 
ing subagencies, and in laying the foundation for a successful career 
as the agent and representative of said insurance company. With the 
exception of a policy of $3.000 upon his own life, he actually wrote no 
insurance prior to his discharge, which occurred on January 12, 1916, 
although he testifies that he had several “prospects,” and secured dur- 
ing said periad of about 344 months life insurance of approximately 
$100,000, which he would have placed with the Northwestern Mutual Life 
Insurance Company, had his employment not been prematurely severed. 
This insurance, amounting to approximately $100,000, he testifies that 
shortly after his discharge he placed with the Mutual Life Insurance 
Company of New York. 

On January, 12, 1916, plaintiff was discharged by the defendant, 
through a written communication. signed by the defendant as general 
agent for the Northwestern Mutual Life Insurance Company, and by 
him sent to and received by the plaintiff on or about said date. The 
written communication was as follows: 


“The Northwestern Mutual Life Insurance Company. 
“Jno. I. D. Bristol, 
“Manager for the New York City Agencies, 
“Metropolitan Building, 
“Madison Avenue, 23d Street and Fourth Avenue, 
“New York City. 
“January 12, 1916. 
“Mr. Morton L. Mortimer, 306 West 94th Street, City—Dear Sir: 
Kindly take notice of cancella’‘ion of your agency contract with me, as 
general agent, of date June 23, 1915. Reason: Business entirely unsat- 
isfactory. Please return your copy of contract, for cancellation of com- 
pany indorsement thereon, together with rate books and any other com- 
pany documents. 
“Very truly yours, (Signed) Jno. I. D. Bristol, General Agent.” 


Plaintiff’s discharge as thus effected in writing, in accordance with 
the terms of the contract between the parties, which provided that the 
contract might “be terminated by general agent or company at any time, 
upon wri'ten notice to the agent, by reason of the failure of the agent 
to keep and comply with any of its requirements or provisions.” The 
reason stated for such discharge was: “Business entirely unsatisfac- 
tory.” 

It is the contention of the plaintiff that he was wrongfully dis- 
charged by the defendant. Plaintiff urges that, while the contract states 
that the same may be terminated by the general agent or company at 
any time, upon written notice to the agent, by reason of the failure of the 
agent to keep and comply with any of its requirements or provisions, at 
the time plaintiff was discharged, for the reason stated that the business 
which he had done was entirely unsatisfactory, he had not had an 
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opportunity to demonstrate his ability to do a satisfactory business for 
the defendant and the insurance company which he represented. The 
plaintiff directs attention to the further provision of the contract, that 
the agent shall furnish during “each calendar year” an amount of new 
insurance satisfactory to the general agent and to the company. Upon 
the trial the plaintiff insisted, and the court held, that under the terms 
of the contract the agent had a full year, from the time the contract 
was delivered to him and his entry into the service of the defendant, in 
which to furnish new insurance to the satisfaction of the general agent 
and the company. 


Upon the trial the court held that the words “calendar year,” as 
used in the contract, meant a year of 12 months, and that defendant was 
unjustified in discharging the plaintiff at the expiration of 3% months 
of service. The learned trial court thus eliminated from the considera- 
tion of the jury the question as to whether or not the defendant had been 
rightfully discharged, holding that such discharge was wrongful, and 
limiting the jury to the consideration of the amount of damages which 
plaintiff should recover from defendant by reason of the latter’s breach 
of contract. The case was submitted to the jury upon the question of 
amount of damages alone. The jury rendered a verdict in plaintiff's 
favor and against the defendant for the sum of $8,500. Defendant moved 
to set aside the verdict upon the usual grounds, and the court entertained 
said motion, reserving decision thereon. Briefs were received upon the 
question of the amount of damages, and also upon the construction to be 
placed upon the words in the contract, “calendar year.” Six weeks after 
the rendition of the verdict the justice granted defendant’s motion to set 


aside the same. In doing so the justice rendered a short opinion, as fol- 
lows: ‘ 


“Mortimer v. Bristol.—What, under the circumstances, was meant 
by the phrase, ‘calendar year,’ is far from clear. Moreover, the damages 
are much larger than my interpretation of the evidence would warrant. 
However, aside from these questions, I think I was in error in exclud- 
ing evidence of other grounds for plaintiff’s discharge than those assigned 
in defendant’s letter, terminating his employment. I do not find that 
when this evidence was excluded defendant’s counsel covered my ruling 
by an exception, but this clearly was an oversight, and one will be allowed 
nunc pro tunc. For the reason last given, the verdict will be set aside 
and a new trial ordered.” ; 

A consideration of the reasons thus stated by the learned trial jus- 
tice for his action shows that, while he was still in doubt as to the 
meaning of the phrase “calendar year,” and while the verdict of the 
jury for damages was more than he thought the evidence warranted, the 
verdict was set aside upon the sole ground that error had been com- 
mitted in excluding evidence of other grounds for plaintiff's discharge 
than those assigned in the defendant’s letter terminating his employment. 

The defendant offered to show upon the trial that there were other 
reasons for plaintiff's discharge than that the business which he had 
done was unsatisfactory. The court held that, having in writing spec- 
ified the grounds of discharge, the defendant could not show that there 
were other reasons for plaintiff's discharge than those of which he had 
been notified in writing. Put the court suggests that the defendant took 
no exception to the court’s exclusion of such proof, and suggests that 
such neglect to except to the court’s ruling was clearly an oversight on 
the part of the defendant, and announced that an exception would be 
allowed nunc pro tunc, and such exception was written into the record 
at the appropriate place. Thereupon the order appealed from was en- 
tered, setting aside the verdict of the jury and granting a new trial. 
Plaintiff contends that in granting said order error was committed in the 
following particulars: 


Vol. LV—30. 
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(1) That the trial justice was without power to grant an exception 
to his ruling nunc pro tunc after the rendition of the verdict, and that, 
there being no exception taken to the ruling of the trial justice exclud- 
ing this evidence, the court was without power to order a new trial be- 
cause of said ruling. 

(2) That in view of the fact that the contract specifically provided 
that the reason for discharge must be contained in a written notice to 
plaintiff, any such evidence as defendant sought to offer was inadmissi- 
ble. 

(3) Even if ordinarily it could be considered admissible, said evi- 
dence could not be received without the pleadings being amended, be- 
cause in the pleadings plaintiff alleges that the sole reason for the dis- 
charge of plaintiff was that given in the written notice. 

{1] As to plaintiff's first contention, it seems to me that the court 

was powerless to grant an exception after the rendition of the verdict. 
The taking of exceptions at trials to rulings made is governed by sections 
994 and 995 of the Code of Civil Procedure. Section 994 relates to ex- 
ceptions taken after the close of a trial before a court or referee with- 
out a jury, and permits an exception to a ruling- upon a question of law 
to be made after the case is finally submitted, by filing notice of excep- 
tion. Section 995 of the Code relates to exceptions at trials before a 
court and jury, as was the trial now under review, and provides that in 
such case— 
“an exception must be taken, at the time when the ruling is made, unless 
it is taken to the charge given to the jury, in which case, it must be 
taken before the jury have rendered their verdict. It must, at the time 
when it is taken, be reduced to writing by the exceptant, or entered in the 
minutes.” 

The Code provision, therefore, is mandatory, and no exception may 
be allowed, unless taken at the time the ruling is made, or, if to the 
charge, then before the jury have rendered their verdict. The reason- 
ableness of such rule is at once apparent, as the taking of an exception 
by a party feeling aggrieved by the ruling directs attention to the claimed 
error and permits the party at whose instance the error is made to with- 
draw incompetent proof offered or otherwise to correct his position, and 
the court is afforded an opportunity of modifying or correcting an er- 
roneous ruling. The court cannot, at a time subsequent to the trial, cure 
the failure of a party injured by an erroneous ruling to except thereto. 
Fifth Avenue Bank v. Parker, 15 N. Y. Supp. 734; Hunt v. Bloomer, 13 
N. Y. 341; Tremain v. Rider, 13 How. Pr. Rep. 149. 

[2] But it seems to me there would have been no virtue in such ex- 
ception, had one been properly taken. The contract provided that the 
plaintiff should have written notice of his discharge. Under such provi- 
sion the letter from defendant to plaintiff of January 12, 1916, was sent. 
Plaintiff was entitled to the reasons for his discharge in writing, and 
any other reasons which may have existed in the mind of the defendant, 
which caused him to dispense with plaintiff's services, are, I think, of no 
materiality. In defendant’s amended answer herein the following allega- 
tions appear: 

“X. That it was provided in and by said contract that the plaintiff, 
as such agent, should comply with the rules and instructions of the com- 
pany then in force or issued during the continuance of said contract, and 
it was further provided in said contract that the plaintiff should furnish, 
during each calendar year, an amount of new insurance satisfactory to 
this defendant and the defendant the Northwestern Mutual Life Insur- 
ance Company, and it was further provided in said contract that the same 
might be terminated by this defendant or the defendant the Northwest- 
ern Mutual Life Insurance Company at any time, upon written notice to 
the plaintiff, by reason of the failure of the plaintiff to keep and com- 
ply with any of its requirements or provisions. 
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XI. That from the date of said contract and down to the date of 
its termination, as hereinafter set forth, plaintiff did not procure any ap- 
plications of persons to be insured in said defendant company, except 
one policy for $3,000 on his own life. j 

“XII. That by reason of the failure of plaintiff to secure new busi- 
ness as set forth in the preceding paragraph of this amended answer 
the defendant became, was, and: still is dissatisfied with plaintiff’s work 
and performance under said contract. 

“XIII. That the plaintiff wholly failed and neglected to comply with 
and carry out the terms and provisions of said contract on his part to be 
performed, and to perform his duties as an agent of said defendant, as 
provided in said contract, in that he failed to furnish an amount of new 
insurance satisfactory to this defendant or to the said defendant the 
Northwestern Mutual Life Insurance Company, and that on the 12th day 
of January, 1916, by letter, a copy of which is annexed hereto and marked 
‘Exibit C,’ by reason of the failure of plaintiff as aforesaid, defendant 
notified plaintiff that he elected to terminate said contract and did there- 
upon terminate the same pursuant to the provisions thereof.” 

In order to discharge the plaintiff under the terms of the contract 
and within the aforesaid allegations of his answer, he was restricted to 
such grounds as were stated in writing. Therefore it seems to me that 
any extraneous reasons which may have existed for the discharge of the 
plaintiff were immaterial, and that no error was, in fact, committed. by 
the court in excluding the same. In the state of the pleadings as they 
stood upon the trial, the evidence which the defendant sought to intro- 
duce was clearly incompetent and not in accordance with the allegations 
of his answer. No attempt was made to amend the pleadings, and the 
court properly excluded the testimony offered. 

In support of the verdict rendered at the trial, it is further the con- 
tention of the plaintiff that the term “calendar year,” as used in the con- 
tract, meant 12 calendar months, and not a small part of any given year. 
The interpretation of this contract, as to the meaning of the term 
“calendar year,” has been before this court. During the progress of the 
action defendant moved for judgment on. the pleadings. The motion 
was heard at Special Term and was denied. The justice at Special Term 
rendered an opinion wherein, among other things, he said: 

“It does not appear that the defendant agent had a right to discharge 
plaintiff because he was dissatisfied with plaintiff. No such right was 
given by the contract, and, as according to the paintiff’s version, the con- 
tract was in operation merely for a few months at the time of his dis- 
charge, the provision respecting the amount of new insurance to be fur- 
nished by plaintiff in each calendar year cannot be relied upon in justifi- 
cation of the alleged breach.” 

The order of the Special Term, denying defendant’s motion for judg- 
ment on the pleadings, was affirmed in this court, without opinion. Mor- 
timer v. Bristol, 183 App. Div. 894, 169 N. Y. Supp. 1105. 

It is the contention of the respondent herein that the action of the 
court in setting aside the verdict and directing a new tral, even though 
the reasons stated upon which the order was granted were insufficient 
to justify the same, was proper, and it is urged by the respondent that 
the damages assessed by the jury were excessive in amount and were not 
founded upon competent evidence. 

[3, 4] In the very nature of the case, it was impossible for the plain- 
tiff to show the precise damages which he had suffered by reason of his 
wrongful discharge. I think it fairly appears from the contract and the 
evidence in the case that defendant was not justified in discharging plain- 
tiff, and that plaintiff, by reason of such wrongful discharge, suffered 
damages in some amount. While the learned justice who presided upon 
the trial expressed the opinion that the damages were larger than his 
interpretation of the evidence would warrant, nevertheless the verdict 
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was not set aside upon the ground. The courts of this state have many 
times held that when it is certain that damages have been caused by a 
breach of contract, and the only uncertainty lies in the amount of such 
damages, there can rarely be good reason for refusing, on account of 
such uncertainty, any damages whatever for the breach. Wakeman v. 
Wheeler Mfg. Co., 101 N. Y. 208, 4 N. E. 264, 54 Am. Rep. 676; Stowell 
v. Greenwich Ins. Co., of the City of New York, 20 App. Div. 168, 46 
N. Y. Supp. 802. 

The courts are reluctant to interfere with verdicts for damages, 
where the evidence as to amount is uncertain and largely in the sound 
discretion and judgment of the jury. Thurston v. Mariin, 5 Mason, 497, 
Fed. Cas. N. 14,018; Sutherland on Damages (4th Ed.) vol. 2, p 1492. 
No fixed salary was provided by the contract employing the plaintiff in 
this case. His compensation depended entirely upon the success of his 
efforts. He was to receive a commission on business which he obtained. 
Had he been employed upon a salary, and then wrongfully discharged, 
the jury could have easily estimated the damages which he sustained by 
reason of such wrongful discharge. He would have been entitled to re- 
ceive by way of damages the amount of salary which he would have 
earned during the term of his contract, less what defendant might show 
he had earned or should have earned during the same — of time. 
Ware Brothers v. Cortlandt Cart & Carriage Co., 192 N. Y. 439, 85 N. E. 
664, 22 L. R. A. ‘(N. S.) 272, 127 Am. St. Rep. 914. 

But in the instant case no such basis for an award of damages ex- 
ists. As some evidence of the amount of loss which the plaintiff sus- 
tained by reason of his wrongful discharge, he testified to a former em- 
ployment with the Northwestern Mutual Life Insurance Company as a 
subagent, where in 1 year and 9 days he had written insurance for the 
company to the amount of $112,800, earning commissions thereon of 
$1,790. He further testified that during the 3 months, or thereabouts, 
prior to his discharge by the defendant under his contract, he had suc- 
ceeded in doing the necessary work and in obtaining bona fide applications 
for life insurance of approximately $100,000; that the applications which 
he thus obtained were, after his discharge, accepted by the Mutual Life 
Insurance Company, of New York, and that he received thereon com- 
missions amounting to about $2,500. 

It is urged in support of plaintiff’s claim that this insurance, which 
he had partially procured had he not been discharged, would have gone 
to the company with whom he was under contract. Upon the basis that 
he earned commissions during the three months of $2,500, in a year’s 
time his commissions would have amounted to $10,000. The jury allowed 
him at the rate of $850 a year for the 10 years of his contract. It is evi- 
dent that the plaintiff presented to the jury the very best evidence ob- 
tainable, showing the amount of damages which he had sustained, and 
he should not be deprived of all damages, under the authorities before 
mentioned, because of his inability to establish by evidence some particu- 
lar amount as the damages which he had suffered. 

I think the order appealed from should be reversed, with costs, and 
that the verdict rendered by the jury should be reinstated, and that the 
plaintiff should have judgment thereon, together with the costs of the 
action. All concur, 
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KIMBALL v. NEW YORK LIFE INS. CO. (No. 192.) 
(Supreme Court of Vermont. Jan, 15, 1920.) 
108 Atlantic Reporter, 921. 


2. JUDGMENT—JUDGMENT DENYING REFORMATION OF POL- 
ICY DOES NOT PRECLUDE INSURER FROM SHOWING ITS 
EXPIRATION BEFORE INSURED’S DEATH. 


Adjudication in insurer’s action to reform indorsement on _ policy 
that insurer was not entitled to reformation did not preclude insurer, 
in action on policy, from introducing evidence showing that the indorsement 
purported to extend the life of the policy beyond the date to which 
insured was entitled to have it extended under the terms of the policy 
and that the policy had in fact expired at time of insured’s death. 


(For other cases, see Judgment, Dec. Dig. § 713 [1].) 


3. EVIDENCE—INDORSEMENT ON POLICY EXTENDING LIFE 
POLICY BEYOND INSURED’S DEATH MAY BE EXPLAIN- 
ED OR CONTRADICTED. 


Indorsement on life policy extending life of policy beyond death 
of insurea, where not provided for or required by policy, did not preclude 
insurer from showing, in action on policy, that the indorsement purported 
to extend the life of the policy beyond the date to which the insured 
was entitled under the terms of the policy to have policy extended, and 
that in fact the policy had expired at the time of the insured’s death, 
since the indorsement was not necessary, under the policy, to give effect 
to extended insurance prov'sion tnereof and was not a contract, but 
a mere admission, which insurer could explain or contradict, unless by 
its conduct and reliance thereon by insured it was estopped from so doing. 


(For other cases, see Evidence, Dec. Dig. § 405 [6].) 


Exceptions from Chittenden County Court; Frank L. Fish, Judge. 

Action by Frank H. Kimball against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant excepts. Reversed and 
remanded. 

See, also, 106 Atl. 676. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and Slack, JJ. 


a C. Mower and Charles H. Darling, both of Burlington, for 
plaintiff. 

Theo. E. Hopkins, of Burlington, and James H. McIntosh, of New 
York City, for defendant. 


Mites, J. This action is brought to recover upon an insurance policy. 
The case was tried by the court at the March term of the Chittenden 
county court, 1919. Upon the trial the defendant admitted the execution 
of the policy and its delivery, the death of the insured, and that proof of 
the same was made according to the terms of the policy and the rules 
and regulations of the company; but objected to the admission of the 
indorsement upon the policy, which extended the life of the policy be- 
yond the death of the insured. The plaintiff then produced evidence 
of its execution and the same was received without objection. The de- 
fendant then offered to show that the indorsement extended the life of 
the policy beyond the date to which the insured was entitled under the 
terms of the policy, and that in fact the policy had expired at the time 





446 Insurance Iaw Journal, Vol. 55. —[ May, 1920. 


of the death of the insured, and was at the time not in force. The offer 
was excluded subject to the defendant’s exception, and judgment was 
rendered for the plaintiff to recover of the defendant $1,765.18. damages 
and costs. 

With the concessions made upon the trial, all that was necessary for 
the plaintiff to prove in order to entitle him to reoover was that the 
policy was in force at the time of the death of the insured. To establish 
this fact the plaintiff relies wholly upon the indorsement, and while he 
does not deny that the offered proof would defeat his right to recover, 
if received and believed, he contends that it is not admissible because 
it was offered in cross-examination, and that no error was committed by 
the court in excluding it at that time. 

[1] The case clearly shows that the excluded evidence was offered, 
not only as cross-examination, but also as a matter of right to contradict 
the force of the indorsement and to show the character of the extended 
insurance to which the policy was in fact entitled. But whether it was 
so offered is of no consequence. The course of the trial was such as 
fairly to show that the counsel and court undertook to get at the mat- 
ter in an informal way without regard to the pleadings or regular course 
of procedure, so as to send the case to the Supreme Court on the merits 
alone. They treated the case as though the pleadings covered any phase 
of it that might arise, and the court sent up the question of the admissi- 
bility of the evidence offered and nothing else. 

[2] The plaintiff also contends that the offered evidence was not 
admissible, because we held in the case, when it was before us on the 
appeal in chancery, that the mistake could not be corrected in that pro- 
ceeding. But the plaintiff misconstrues the holding in that decision. The 
question there raised was, not whether the evidence now offered would 
constitute a defense to the plaintiff’s present claim, but whether there 
was any equity in the bill, and we held that the bill disclosed no facts that 
entitled the defendant to equitable relief. It was not held that the policy 
was in force at the time of the death of the insured; but it was merely 
held that the indorsement was not a contract, that it was unilateral, and 
the mistake alleged lacked mutuality and was made through the com- 
pany’s negligence. It was not there decided that the company could not 
contradict the indorsement in an action at law, nor was it intimated that 
the company did not have an adequate remedy at law. 

[3] The indorsement is not a contract and is nothing more than an 
admission. It has no more force in evidence than it would have had if 
it had been upon a separate piece of paper referring to the policy, or had 
been a letter sent to the insured. It is not provided for nor required by 
the policy. It is in the same class with a receipt for money. The policy 
provides the term of extended insurance and requires no indorsement 
upon it to give effect to that provision. The insurance company could 
properly be allowed to explain or contradict it, unless by its conduct and 
reliance thereon by the insured it was estopped from so doing. No 
estoppel being presented by the record, no question is presented for con- 
sideration in that regard. Brown v, Mudgett, 40 Vt. 68; Lockwood v. 
White, 65 Vt. 466, 26 Atl. 639. 

[4] The plaintiff further claims that the decision in-the chancery case 
established the law of the case. But that is not so. A judgment that is 
not in rem is never conclusive except upon the very matter in judgment 
and between the same parties or their privies, either in blood or estate. 
Nason y. Blaisdell, 12 Vt. 165, 36 Am. Dec. 331. The very question here 
raised was not decided in the chancery case. So much of the offered evi- 
dence as tended to meet and explain the indorsement and show that the 
policy had expired before the death of the insured was admissible, and 
it was error to exclude it. 

Judgment reversed, and cause remanded. 
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SPAULDING et al. v. MUTUAL LIFE INS. CO. OF NEW YORK.* 
(No. 183.) 


(Supreme Court of Vermont. Jan. 7, 1920.) 


109 Atlantic Repogter, 2 


2. INSURANCE—QUESTION TO BE DETERMINED ON MOTION 
FOR DIRECTED VERDICT IN ACTION ON POLCY ALLEGED 
TO HAVE BEEN AVOIDED BY FRAUD. 


In action on a life insurance policy, where the burden was on 
defendant to make out its claim that insured was guilty of fraud in 
statements as to his health, avoiding the policy, and motion for directed 
verdict was made, the precise question was whether on all the evidence 
there was any room for opposing inferences. 


(For other cases, see Insurance, Dec. Dig. § 668 [7].) 


3. INSURANCE—EVIDENCE SHOWING INSURED HAD KNOW- 
INGLY MADE FALSE REPRESENTATIONS IN HIS APPLIC- 
ATION AS TO PREVIOUS ILLNESS. 


In action on life insurance policy, wherein insurer pleaded that the 
policy was avoided by false statements by insured in his application that 
he had no other illness except indigestion, from which he had fully 
recovered, and that he had consulted a named doctor, whereas it appeared 
that he had been treated for gastric ‘ulcer, which became cancerous, 
resulting in death, and that he had medical attention not mentioned in the 
application, evidence held to show that the representations were false, 
to insured’s knowledge, avoiding the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—WHERE UNDISPUTED EVIDENCE SHOWS 
FALSE REPRESENTATIONS AS TO PREVIOUS ILLNESS, 
INTENT TO DECEIVE WILL BE INFERRED. 


In an action on a life insurance policy, wherein insurer pleaded 
avoidance of the policy because of false representations by insured in 
his application relative to previous illness, where the undisputed evidence 
made a case of actual fraud the law will infer an intent to deceive. 


(For other cases, see Insurance, Dec. Dig. § 256 [2].) 


5. INSURANCE—RIGHTS OF BENEFICIARY AS DEPENDENT 
UPON RESERVED POWER TO CHANGE BENEFICIARY 
STATED. 


Where a person procures insurance upon his life for the benefit 
of another, the policy and the money to be due thereunder belong to the 
beneficiary named, and insurer has no power to change the beneficiary's 
interest, in the absence of power of revocation or modification reserved; 
but, where the contract provides that the beneficiaries may be changed 
at the instance of insured, no vested right exists in the beneficiary, in 
the absence of facts established an equitable interest in the proceeds of 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 





*When this case was originally argued, it was assigned to Mr. Justice Hazelton. 
Upon his retirement from the bench, the case, being ordered for reargument, was 
assigned to Mr. Justice Taylor. 
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On Motion for Reargument. 


7. INSURANCE—TEST AS TO FALSE REPRESENTATIONS IN 

APPLICATION STATED. 

In action on a life insurance policy, wherein insurer pleaded avoidance 
of the policy because of false representations by insured as to previous 
illness, the true test is not whether insured thought that he was suffering 
from this or that trouble when he consulted a certain doctor prior to 
the application, but whether his answers in the application were true to 
the best of his knowledge andM%elief at the time they were given. 


(For other cases, see Insurance, Dec. Dig. § 256 [2].) 


Exception from Washington County Court, Fred M. Butler, Judge. 

Action by John M. Spaulding, administrator of the estate of Orvie 
M. Jones, deceased, and others against the Mutual Life Insurance 
Company of New York, in assumpsit on a contract of life insurance. 
Judgment for plaintiffs after a trial by jury, and defendant excepts. 
Reversed and rendered, and reargument denied. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and Slack, 
JJ. 


John W. Gordon, of Barre (John W. Rowell, of Randolph, on motion 
for reargument), for plaintiffs. 


Theriault & Hunt, of Montpelier for defendant. 


TayLor, J. This is an action of assumpsit on a contract of in- 
surance on the life of Orvie M. Jones, deceased. Before trial the declara- 
tion was amended by striking out the name of the administrator, and the 
cause proceeded on behalf of the beneficiaries, who were the widow and 
the children of the deceased. Trial was by jury, with verdict and judg- 
ment for the plaintiffs for the amount due under the terms of the policy. 
The case is here on exceptions by the defendant. 

The application for insurance was made August 14, 1914, the insured 
was examined by the defendant’s medical examiner the next day, and the 
policy was delivered and the first premium paid August 29, 1914. The 
policy antedated the appl'cation by four days, but the reason for this is 
here immaterial. The second premium was paid August 10, 1915, and the 
insured died August 29, 1915. The undisputed evidence was to the ef- 
fect that he died of cancer of the stomach. 

The application for the policy is expressly made a part of the contract 
between the parties. In the application the insured was asked what illnes- 
ses or diseases he had since childhood. He named indigestion and; 
in answer to inquiries as to the number of attacks, their dates, duration, 
severity, and results, he answered one in May, 1914, of a few days duration, 
mild in character, resulting in complete recovery. He stated that the at- 
tack was due to eating a hearty supper when very tired. He was asked 
to state every physic’an or practitioner whom he had consulted or who 
had prescribed for or treated him in the previous five years, and answer- 
ed by naming Dr. F. M. McGuire, of Montpelier, whom he said he had 
consulted in May, 1914. He gave the nature of the complaint as in- 
digestion. He affirmed in answer to questions that he had stated in the 
application all illnesses or diseases that he had had since childhood, and 
every physician or practitioner consulted during the previous five years. 
He signed a statement that all his answers and statements in the application 
were true, and were made as an inducement to the company to issue the 
proposed policy. The policy provides that all statements made by the in- 
sured shall, in the absence of fraud, be deemed representations and not 
warranties. The policy was not to take effect unless and until the first 
premium was paid and the policy delivered during the continuance of 
the applicant in goad health, except in circumstances not here material. 
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The claim of the defendant was that the policy was of no effect as a 
binding contract of insurance, for the reason that when the first premium 
was paid and the policy delivered the insured was not in good health, and 
for the further reason that it was rendered void by certain fraudulent re- 
presentations of the insured, made in the application for insurance. It 
was the theory of the defendant that at the time of the application the 
insured had an ulcer of the stomach, which later became malignant and 
cancerous. The defendant tendered and paid into court $489.84, being 
the amount of the premiums paid, aggregating $449.85, together with 
interest thereon and the taxable costs of the plaintiffs then accured. The 
case was tried and submitted to the jury upon the theory that the plain- 
tiffs were entitled, in any event, to a verdict for this amount. 

At the close of the evidence the defendant moved for a directed ver- 
dict. Five grounds of the motion were spec'fied. The first presented the 
claim that on the undisputed evidence the insured was not in good health 
at the time the policy was delivered and the first premium thereon was 
paid. The remaining grounds are directed to the claim, stated generally, 
that on the undisputed evidence the insured was guilty of fraud in the 
application, voiding the policy issued thereon. The court overruled the 
motion, and the defendant was allowed an exception as to each ground. 

[1]The point is made that the second ground of the motion, which was 
that the insured made false and untrue answers in the statements to the 
medical examiner respecting matters material to the risk,’ was too ge- 
neral specific statement is here pointed out. But the other grounds of 
the motion to the same effect amplify this general ground, and are suf- 
ficiently specific to raise the questions argued. The issue raised by the 
defendant’s answer and proof was clearly defined, viz. that the insured’s 
statements with reference to illnesses or diseases that he had had since 
childhood were false and fraudulent. Cons‘dering the motion as a whole, 
especially in the light of the pleadings and evidence, plaintiff’s criticism 
is without just foundation. 

[2]The burden being upon the defendant to make out its claim 
that the insured was guilty of fraud voiding the policy, the precise question 
presented by that phase of the motion is whether on all the evidence there 
was any room for opposing inferences. The defendant’s evidence strongly 
tended to show that the insured had been suffering from gastric ulcer for 
several years before the policy issued, and that the trouble persisted, 
with periods of quiescence, finally developing into the malignant condition 
that caused his death. The fair tendency of the medical testimony was 
all to this effect. Plaintiffs rely upon the fact that the defendant’s med- 
ical examiner passed the insured as an excellent risk; but it fairly appeared 
from all the evidence that at the time of his examination the trouble 
could be detected only through the subjective symptoms—the statements 
of the insured as to his past and present condition. For this reason the 
most that the plaintiffs can claim for the examination and the medical 
examiner’s testimony is that the insured then appeared to be in good 
health, Certain lay witnesses gave evidence to the same effect. Conced- 
ing, though not deciding, that the evidence of appearance of good health 
was sufficient to make the fact of good health at the time the policy was 
delivered a question for the jury, it by no means disposes of the de- 
fendant’s cla'm as to fraudulent representations. 

The evidence was uncontradicted that the insured had been suffering 
from repeated attacks of a stomach trouble of sufficient severity to re- 
quire medical advice and treatment for a period of five to seven years. He 
had consulted and been treated for the trouble by several physicians other 
than Dr. McGuire during the five years preceding the application for the 
policy. The recurrence of the difficulty had come to be spoken of by 
him as “one of those attacks of indigestion.” In February, 1913, he con- 
sulted a Dr. Gannett in Boston, and probably then, if not before, learned 
the real nature of the trouble. He consulted Dr. McGuire some time in 





450 Insurance Law Journal, Vol. 55. [May, 1920. 


the spring of 1914, and was under his treatment during the following 
summer. He gave Dr. McGuire a history of his case, from which the 
doctor diagnosed the trouble as gastric ulcer, and prescribed a course of 
treatment therefor. He told Dr. McGuire that he had been under treat- 
ment for distress in the region of the stomach for some time. The treat- 
ment prescribed consisted of regulating the diet, giving food that would 
be less irritating to a sore surface, and medicine to diminsh the over 
acid condition of stomach, usually present with a gastric ulcer. When 
asked if he told Mr. Jones what his diagnosis was, Dr. McGuire replied, “I 
think I did.” There can be no doubt that insured was thus informed. Not 
only is it highly probable this was so, in view of the nature of the trouble 
and the necessity for intelligent co-operation of the patient to render the 
treatment effective, but Mrs. Jones testified that the insured told her that 
Dr. McGuire said it might be an ulcer. Any possible doubt is removed 
by the testimony of at least three reputable physicians whom the insured 
subsequently consulted, to the effect that insured told them, as part of the 
history of his case, that he had been treated for gastric ulcer. Dr. Camp- 
bell testified that he said in November, 1914, that he had been treated for 
gastric ulcer—had been under the care of a number of doctors at different 
times within the previous year or two—naming among others Dr. Mc- 
Guire, Dr. Maynard and Dr. Gannett. Dr. Mayo testified that on an vc- 
casion during the session of the Legislature of 1915 insured told him that 
he had previously Leen treated for ulcer of the stomach—said he had suf- 
fered from stomach truuble for a long time. Dr. Grimes testified that he 
was called to attend the insuerd in March, 1915, and was told by him that 
he had previously had a gastric ulcer. In answer to the question: “How 
long previous?” Witness answered, “As I remember four or five years—or 
six years, as I remember it.” There was no attempt to contradict this 
evidence, and the credibility of the witnesses was unimpeached. 

[3] From these facts there can be but one conclusion. When the in- 
sured stated in his application, referring specifically to the occasion of his 
treatment by Dr. McGuire some three months before, in effect, that the 
only illness or disease he had had since childhood was a mild case of 
indigestion, due to eating a hearty meal when overtired, he was unmis- 
takably guilty of a deliberate falsehood. As to previous attacks, it is not 
a sufficient answer to say that they were illnesses of a character not in 
contemplation of the parties. They were in character like the illness dis- 
closed, and it was a fraud upon the defendant to conceal the fact that the 
attacks had frequently recurred over a long space of time. Nor is it a 
sufficient answer to say that the insured did not know that the trouble 
was gastric ulcer. Plaintiffs seek to avoid the effect of this statement by 
pointing out that Dr. McGuire admitted in cross-examination the uncer- 
tainty of the diagnosis of gastric ulcer, that he only found symptoms of 
that trouble, and that if a layman did not know what the trouble was he 
might call it indigestion. The fault of this argument is that the insured 
knew what the diagnosis of his physician was but gave an answer cal- 
culated to conceal the probable nature of the trouble. While he may not 
have had positive knowledge that he was then suffering from gastric 
ulcer, good faith required that in answering this question he should dis- 
close what his physician had diagnosed his trouble to be. An applicant for 
insurance is bound to exercise toward the company the same good faith 
that he may justly demand of it. The question called for matters with- 
in the insured’s knowledge such as he should reasonably have supposed to 
be material to the inquiry. Instead of the frank statement which good 
faith required he gave an answer well calculated to deceive the defen- 
dant. 

[4] On the evidence the question of fraudulent intent was not for the 
jury. The undisputed evidence makes a case of actual fraud; but, if that 
were not so, the intent to deceive would, in the circumstances, be infer- 
red. By his answers the insured assumed to have knowledge respecting 
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matters such as the defendant might reasonably suppose to be within his 
knowledge. The answers being false, the law will infer an intent to de- 
ceive, in the absence of explanation. Fitzgerald v. Metropolitan Life 
Ins. Co., 90 Vt. 291, 98 Atl. 498; Stevens v. Blood, 90 Vt. 81, 96 Atl. 697. 
No question is made but that the representation in question was, as a 
matter of law, material to the risk, and the defendant’s claim that the po- 
licy was rendered voidable by the false representations of the insured is 
in other respects conclusively established. There is no escape from the 
conclusion that on the evidence defendant’s motion should have been sus- 
tained. 

Plaintiffs contend that the declarations of the insured, which were 
admitted against their objection and under exception, were inadmissible 
and that the defendant is not entitled to the benefit thereof on this mo- 
tion. But being in evidence they were necessarily for consideration. 
Though plaintiffs’ exceptions are not here, we may properly inquire as 
to the admissiblity of the declarations, for it would be futile to reverse 
the decision on the motion on the strength of incompetent evidence. 

[5] It was said in Fitzgerald v. Metropolitan Life Ins. Co., 90 Vt. 
291, 304, 98 Atl. 498, that the authorities are not agreed as to the ad- 
missibility of evidence of this character when the insurance is not for 
the benefit of the insured- There the suit was on a policy payable to 
the plaintiff without right of revocation; but here the insured reserved 
the right of revocation, giving him full control of the policy and the 
fund during his lifetime. In such case the beneficiaries did not have a 
vested interest in the policy until the death of the insured. The rule is 
well established that where a person procures insurance upon his life for 
the benefit of another, the policy and: the money to become due there- 
under belong to the beneficiary named therein, and the insured has no 
power to change the interest of the beneficiary, unless a power of revoca- 
tion or modification is reserved by the terms of the policy. Ferguson 
v. Phoenix Mut. Life Ins. Co., 84 Vt. 350, 79 Atl. 997, 35 L. R. A. (N. 
S.) 844; Atkins v. Atkins, 70 Vt. 565, 41 Atl. 503. But where the contract 
so provides, the beneficiary may be changed at the instance of the in- 
sured in which case no vested right exists in the beneficiary, in the ab- 
sence of facts or circumstances tending to establish an equitable interest in 
the proceeds of the policy. Modern Woodmen of America v. Headle, 88 
Vt. 37, 46, 90 Atl. 893, L. R. A. 1915A, 580; Waring v. Wilcox, 8 Cal. 
App. 317, 96 Pac. 910. 


[6] It is doubtless true that by weight of authority the insured’s ad- 
missions or declarations, not so made as to be part of the res geste, are 
inadmissible against the beneficiary having a vested interest in the policy, 
at least as proof of the facts stated. 14 R. C. L. 1438 and cases there di- 
gested. The rule is apparently based upon the ground that the contract is 
between the insurer and the beneficiary, and the insured is not a party to 
the suit. It seems that even in such case the evidence should be held ad- 
missible to show the insured’s knowledge of his condition, and that it 
was fraudulently represented in the application. Prof. Wigmore says 
that in action on life insurance poli cies, where the deceased’s misrepresenta- 
tions as to his health are in issue, his statements as to a prior illness would 
be inadmissible under the hearsay exception to prove that illness, and might 
not also be receivable as a party’s admissions; and yet, if the fact of 
the illness were otherwise evidenced, the deceased’s statements might be 
receivable as circumstantial evidence of his knowledge of it. 1 Wig. on 
Ev. § 266 . See Metropolitan Life Ins. Co. v. O’Grady, 115 Va. 830, 80 
S. E. 743; Haughton v. tna Life Ins. Co., 165 Ind. 32, 73 N. E. 592, 74 
N. E. 613; Swift v. Mass. Mut. Life Ins. Ce; 63 N. Y. 186. 20 Am. Rep. 
522; Dilleber v. Home Life Ins. Co. 69 N. Y. 256, 25 A. M. Rep. 
182; McGowan v. Superme Court. I. O. F.. 104 Wis. 173. 80 N. W. 603; 
Union Cen. Life Ins. Co. v. Pollard, 94 Va. 146, 26 S. E. 421, 36 L, R, 
A, 271, 64 Am. St. Rep. 715. 
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But the general rule of exclusion is based upon the assumption that 
the beneficiary has a vested interest in the policy from the time of issue, 
while, as we have seen in the case at bar, the plaintiffs had no such in- 
terest. Their and the insured’s relations under this policy were similar to 
those of the parties under the certificate of insurance of a benefit society, 
giving the member power to change the beneficiary. See Modern Wood- 
men of America v. Headle, 88 Vt. 37, 46, 90 Atl. 893, L. R. A. 1915A, 580, 
and cases there cited. It is said in 14 R. C. L. 1439, that there is no 
doubt that the admissions and declarations of the insured are admis- 
sible against his beneficiary in the case of a benefit society, the reason 
assigned being that the beneficiary has no vested right. 


It would seem that the view that the insured’s declarations are ad- 
missible against the beneficiary, under a policy reserving the rigth to 
change the beneficiary, is logically correct. The insured is the party 
with whom the contract is made, and remains so until his death. Con-, 
sequently up to that time he is the only party in interest. See Bacon on 
Ben. Soc., etc., § 460. It is merely the application of the general rule 
that declarations of deceased persons against their interest or right are 
admissible against those who claim in their interest or right. In re 
Bughbee’s Will, 92 Vt. 175, 182, 102 Atl. 484. Such is the express 
holding in some very well-considered cases. Conn. Mut- Life Ins. Co. v. 
Hillmon, 188 U. S. 208, 23 Sup. Ct. 294, 47 L. Ed. 446; Langdeau v. 
John Hancock Mut. Life Ins. Co., 194 Mass. 56, 80 N. E. 452,18 L. R. A. 
(N. S.) 1190; Rosman v. Travelers’ Ins. Co., 127 Md. 689, 96 Atl. 875, 
Ann. Cas. 1918C, 1047; Brown v. Mystic Workers, etc., 151 Ill. App. 517; 
Turner v. Modern Woodmen of America, 186 Ill. App. 404; Tuite v. 
Supreme Forest. Woodman Circle, 193 Mo. App. 619, 187 S. W. 137. Other 
courts hold such evidence admissible without stating the reason, except in- 
ferentially. McManus v. Peerless Casualty Co., 114 Me. 98, 95 Atl. 510; 
McEwen v. N. Y. Life Ins. Co. v. Winn. 96 Tenn. 224, 33 S. W. 1045. 


We deem it unnecessary to undertake an extended review of the 
authorties. The question has been very carefully briefed and our at- 
tention called to a long list of pertinent cases. We come to the conclusion 
upon an examination of the cases that the distinction made between the rule 
applicable when the policy reserves to the insured the right of revocation, 
and when it does not, harmonizes the apparent disagreement of a large 
percentage of the cases. Formerly in the case of ordinary life insurance 
policies the insured could not change the beneficiary, while in case of 
benefit certificates the certificate or the by-laws of the society gave him 
that right. In the former the beneficiary had a vested interest, and in 
the latter he did not. As a result of this, it came to be a rule generally 
recognized that the admissions or declarations of the insured in the for- 
mer case were’ not admissible against the beneficiary, wh'le in the latter 
case they were. Later—in recent years quite commonly—policies of 
ordinary life insurance have come to be written, reserving to the insured 
the right to change the beneficiary, to that extent giving such policies the 
same effect as benefit certificates. With this change has come the change 
in the rule. generally. though not always recognized. 


We hold that the evidence of the insured’s declarations was properly 
received, and is for consideration in disposing of defendant’s motion 
here. The result is the defendant’s exception to the action of the court in 
overruling its motion is sustained. Plaintiffs may have judgment for the 
sum conceded at the trial below. The case was heard on numerous other 
exceptions, as well as on a petition for a new trial on the ground of 
newly discovered evidence, but the disposition of the case on defendant's 
motion renders it unnecessary to consider the questions thus presented. 


Judgment reversed, and judgment, for the plaintiffs to recover $489.84 
without costs. Let the defendant recover its costs. 
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On Motion for Reargument. 


After the foregoing opinion was handed down counsel for the plainuffs 
had leave to file a mot‘on for reargument, pending which the entry of 
judgment has been withheld. 


The reasons assigned in support of the motion are for the most 
part a reiteration of the claims made in the plaintiffs’ several briefs, 
and have already been fully examined by the court. So far as these claims 
have not been specifically treated in the opinion, it is enough to say that 
they are not found to be pertinent to the question on which the case is 
turned . The burden of plaintiffs’ complaint is that the evidence was 
conflicting as to whether the insured was suffering from gastric ulcer be- 
fore or at the time of making the application for the policy. But as shown 
in the opinion, that is not a controlling factor in the case. To bar plain- 
tiffs’ action it was only necessary for the defendant to show that one or 
more of certain specified representations of the insured were also false and 
fraudulent. As already sufficiently appears, the answers given by the 
insured to the medical examiner respecting his previous condition of 
health, on the most favorable view of the evidence, were not true ac- 
cording to his best information and reasonable ground of belief. 

[7] It is said that the court has misconstrued the import of- the 
questions asked the insured; that the inquiry as to what illnesses,, etc., 
he had since childhood merely called for his own idea of what diseases he 
had had; and that the insured might well have understood that the 
“complaint” referred to in the succeding question called for the complaint 
and the particulars thereof that he made to the doctor. But such is not 
the reasonable interpretation of the questions. Within certain limits 
they call for the history of the applicant’s health. The questions were not 
answered truthfully, and the insured could not have thought that they were, 
by giving what he may have at some time believed his cond tion to be and 
withholding what he had learned with refenence thereto from his trusted 
medical adviser. The true test is not whether he thought that he was 
suffering from this trouble or that when he consulted Dr. McGuire in 
May, 1914, but whether his answers were true to the best of his know- 
ledge and belief at the time they were given. In view of what appears 
without conflict in the evidence, especially the insured’s statement to 
Dr. Campbell that he was treated for gastric ulcer by Dr. McGuire, there 
can be but one conclusion. The insured’s answers were false in material 
matters, and, if fraudulent, would avoid the policy. 


In reaching the conclusion that the evidence as to the fraudulent 
character of the representations admits of but one result, the court has 
relied upon certain declarations of the insured to the effect that he had 
previously been treated for gastric ulcer. Plaintiffs’ counsel criticize the 
testimony of the physicians who gave this evidence, quoting therefrom 
at some length in an attempt to show that it was contradictory and that 
no great reliance could be placed upon it. After all that is said, the fact 
remains as stated in the opinion. No attempt was made to contradict 
the testimony of the witnesses respecting these declarat‘ons, and their 
credibility was unimpeached. The declarations are therefore in the case, 
and entitled to be considered. There is no foundation for the criticism 
that their testimony on this subject is weak and entitled to little reliance. 
Their statements as to what the insured said are clear and positive. 
Their only uncertainty was as to the time to which the insured referred; 
but as to this their testimony left no doubt that he referred to a time 
previous to the application for insurance. Assuming to quote from the 
transcript, it is said that the substance of Dr. Campbell’s testimony is 
contained in the answer, “I could not say positively what he said at the 
time.’ What Dr. Campbell in fact said was this: After stating in 
positive terms the insured’s declaration that he had been treated for 
gastric ulcer, and that he had been under the care of a number of doctors 
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at different times, naming them, he said, in answer to a question relating to 
time, “I couldn’t say positively what he stated the time.” This is too 
manifest a perversion of the testimony to be permitted to pass un- 
noticed. 

Counsel challenge as unwarranted by the evidence the statement 
that the insured probably learned the real nature of the trouble on his 
visit to Dr. Gannett, if not before. It would doubtless be more accurate 
to say that the insured very likely then, if not before, learned the probable 
nature of the trouble. This conclusion would seem to be justified, by the 
insured’s declarations in effect that he had been treated for gastric ulcer by 
Dr. Gannett, taken in connection with the evidence as to his having con- 
sulted the doctor when in Boston. It should be needless to say that the 
deposition of Dr. Gannett, not being in evidence, was not considered. 


[8] Among the reasons assigned why a reargument should be or- 
dered is the suggestion that the persumption against fraud is a piece of 
evidence, and that it is for the jury, and not for the court, to weigh the 
presumption against the other evidence in the case. This point was not 
made on the hearing, and the rule is well settled that a reargument will 
not be granted for the purpose of affording an opportunity to present 
new questions. Houghton v. Cook, 91 Vt. 197, 100 Atl. 115; State 
v. Monte, 90 Vt. 566, 569, 99 At!. 264; Cunningham v. Blanchard, 85 Vt. 
494, 501, 83 Atl. 469; Howard v. Village of West Randolph, 82 Vt. 260, 
72 Atl. 1076; Van Dyke v. Cole, 81 Vt. 379, 399, 70 Atl. 593, 1103. 


Plaintiffs’ counsel attempt to avoid the effect of this rule by saying, 
in substance, that they had no occasion to invoke the presumption, as the 
defendant relied in its brief solely upon the claim of legal fraud. How- 
ever, the defendant did rely upon the claim of fraud, both in fact and in 
law, though special emphasis was laid upon the latter. There was occa- 
sion and ample opportunity for raising the point at the hearing, and un- 
der the general rule is cannot be made the basis of a reargument. 

[9] It is now urged that, notwithstanding this rule, if a material mis- 
take of law is made by the court in deciding questions of law, a rehearing 
may be had. The genera! rule undoubtedly has such a limitation. Cun- 
ningham v. Blanchard, supra; Van Dyke v. Cole, supra. It should be, and 
we have no doubt is, the desire of courts to rectify any mistakes into 
which they may fall, when they may do so without contravening public 
policy and without working further injustice. Guilmont’s Adm’r v. Cen- 
tral Vermont Ry. Co., 82 Vt. 266, 268, 73 Atl. 580. No mere pride of 
opinion will be suffered to stand in the way of accomplishing this result. 
But here no such mistake is pointed out. 

Counsel treat the omission to refer to the presumption as conclusive 
that it has been disregarded to the prejudice of the plaintiffs. But not so, 
as we shall endeavor to make clear, though in doing so we may seem to 
prolong this opinion unnecessatily. In the original opinion we held that 
the undisputed evidence made a case of actual fraud; but that, if that 
were not so, the intent to deceive would, in the circumstances, be inferred. 
The latter holding is not challenged by the motion. It amounts to a holding 
that, at least, the evidence conclusively established a case of legal fraud. 
Plaintiffs’ counsel admit in one of their briefs in support of the motion 
that if the case was one of legal fraud “there would be no presumpticn of 
innocence to prevail against it.” 

But assuming that we are dealing with a case of fraud in fact, and 
that the presumption has the force of evidence in favor of the plaintiffs, 
still the result would be the same. The defense to the plaintffs’ claim was 
predicated upon the alleged fraud of the insured in making certain specified 
representations, any one of which, if established, would avoid the policy. 
The motion for a directed verdict challenged the right of the plaintiffs to 
go to the jury, as the evidence stood on those issues. In determining on 
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review whether the trial court erred in overruling the motion, it is neces- 
sary to consider whether it discharged its legal duty when called upon to 
rule upon such a motion. 

[10] In every case before the evidence is left to the jury there is, or 
may be, a preliminary question for the court whether there is evidence 
upon which a jury can properly return a verdict for a given party. Ordi- 
narily the question is whether the party who has the burden of establishing 
a certain issue has produced sufficient evidence to justify its submission to 
the jury. Less frequently, but by no means rarely, the evidence supporting 
the issue is so conclusive that it becomes a question whether there is any 
room for a different conclusion, that is to say, whether or not fair-minded 
men could honestly differ as to the conclusion to be drawn from the un- 
disputed facts. In the absence of rational doubt, it is the duty of the court 
to decide the question as one of law, and instruct the jury accordingly. 
The rule is recognized in Vinton v. Schwab, 32 Vt. 612, and St. Johnsbury 
v. Thompson, 59 Vt. 300, 311, 9 Atl. 571, 59 Am. Rep. 731, and was applied 
to the issue of contributory negligence in Worthington v. Central Vermont 
Ry. Co., 64 Vt. 107, 23 Atl. 590, 15 L. R. A. 326, and Carter v. Central 
Vermont Ry. Co., 72 Vt. 190, 47 Atl. 797. See, also, Wilder v. Wheeldon, 
56 Vt. 344. 

[11] A satisfactory test, applicable to both cases alike, is whether it 
would be the duty of the court on motion to set aside the verdict, if in 
favor of the party having the burden in the one case, or against him in the 
other. Instead of going through the useless form of submitting the issue 
to the jury and correcting error, if made, by setting aside the verdict, the 
court should in the first instance direct the jury to return the verdict that 
the evidence compels. This subject is treated at length in Wigmore on 
Evidence, §§ 2487-2495, and Chamberlayne on Evidence, §§ 390-399. It is 
there made clear upon excellent authority that the rule applies equally to 
plaintiff and defendant. Thus the latter, relying upon an affirmative de- 
fense, and so having the burden of establishing it, may make out his casé 
with the measure of certainty that entitles him to a ruling of the court 
against the plaintiff, taking the case from the jury. 

The Supreme Court of the United States has said that trial by jury, in 
the primary and usual sense of the term at common law and in the Ameri- 
can Constitutions, is not merely a trial by a jury of 12 men before an of- 
ficer invested with authority to cause them to be summoned and impaneled, 
to administer oaths to them and to the constable in charge, and to enter 
judgment and issue execution on their verdict; but it is a trial by a jury of 
12 men, in the presence and under the superintendence of a judge em- 
powered to instruct them on the law and to advise them on the facts and 
(except on acquittal of a criminal charge) to set aside their verdict if in 
his opinion it is against the law or the evidence. The court remarked that 
this proposition has been so generally admitted and so seldom contested 
that there has been little occasion for its distinct assertion. Capital Trac- 
tion Co. v. Hof, 174 U. S. 13, 19 Sup. Ct. 580, 43 L. Ed. 873. Concerning 
the same matter it is said in Patton v. Texas & Pacific Ry. Co., 179 U. S. 
658, 21 Sup. Ct. 275, 45 L. Ed. 361; 

“The judge is primarily responsible for the just outcome of the trial. 
He is not a mere moderator of a town meeting, submitting questions to the 
jury for determination, nor simply ruling on the admissibility of testimony, 
but one who in our jurisprudence stands charged with full responsibility.” 

The same court has repeatedly announced that it is well settled that 
the court may withdraw the case from the jury altogether, and direct 
a verdict for the plaintiff or the defendant, as the one or the other may 
be proper, where the evidence is undisputed or is of such conclusive char- 
acter that the court in the exercise of a sound judicial discretion would 
be compelled to set aside a verdict returned in opposition to it; and that 
it would be an idle proceeding to submit the evidence to the jury when 
they could justly find only in one way. Delaware, etc. R. Co. v. Con- 
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verse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; Patton v. Texas & 
Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, and cases 
there cited. The power of the court to set aside a verdict in a civil case 
and the power of the court to direct a verdict in such a case are evidently 
identical in nature and in substance. Gunn v. Union R. Co., 27 R. I. 320, 
62 Atl. 118, 2 L. R. A. (N. S.) 362. 

It is essential to the due admmnistration of justice that the jury 
should reason correctly. It is the unquestioned right of the party to in- 
sist that this reasoning be exercised, and it becomes the duty of the court 
so to supervise the trial as to assure this result. Among other things, 
upon occasion, it is its duty to rule as to what is or is not rationally pos- 
sible for the jury to do. In exercising this function the court does not 
decide questions qf fact but is ruling on a matter of law. 1 Cham. on 
Evidence, § 394. It is a rule of general application that, though the facts 
are undisputed, when fair-minded and unprejudiced men may reasonably 
differ in the conclusion to be drawn therefrom, the question is one of fact 
for the jury. But when the facts are such that reasonable men can fairly 
draw but one conclusion, the court may, and on motion should, withdraw 
the case from the jury. The rule is the same where the issue is one of 
fraud. People’s Sav. Rk. v. Bates, 120 U. S. 556, 7 Sup. Ct. 679, 30 L. 
Ed. 754; Pettibone v. Stevens, 15 Conn. 19, 38 Am. Dec. 57; Sturtevant 
v. Ballard, 9 Johns. (N. Y.) 337, 6 Am. Dec. 281; Jennings v. Carter, 2 
Wend. (N. Y.) 446, 20 Am. Dec. 635. Weaver v. Lapsley, 42 Ala. 601, 94 
Am. Dec. 671; Iler v. Jennings, 93 S. C. 185, 76 S. E. 276; 12 R. C. L. 
445; note, 1 Ann. Cas. 446. 

[12] Nor is the rule affected by the presumption of innocence, ex- 
cept that it requires stronger proof than would be required if no such 
presumption existed. Bump on Fraud. Con. 604; Bigelow on Fraud, 123. 
To sustain the issue only such evidence is required as will overcome in 
the mind of the tribunal the legal presumption of innocence and beget 
a belief of the truth of the allegation of fraud. Bigelow on Fraud, 138. 
In a matter involving honestly the court will proceed with caution, giv- 
ing the presumption its legitimate force, and the evidence must be so 
clear and cogent as to leave the mind well satisfied. See Gillespie v. 
Fulton Oil & Gas Co., 236 Ill. 188, 86 N. E. 219; Shinn v. Shinn, 91 II. 
477. But when the evidence is of such conclusive character that fair- 
minded and unprejudiced men, despite the presumption, can jusily come 
to but one conclusion, it is the manifest duty of the court to direct the 
jury to return a verdict accordingly. The following are some of the de- 
cisions where the rule has been applied by courts that regard the pre- 
sumption of innocence as in the nature of evidence: Bender v. Kingman, 
64 Neb. 766, 90 N. W. 886; Wilcox v. Perkins’ County, 70 Neb. 139, 97 
N. W. 236, 113 Am. St. Rep 779; Fruit Despatch Co. v. Russo, 125 Mich. 
306, 84 N. W. 308, Diddea v. Page, 199 Ill, App. 47; Shoudy v. Reeser, 
48 Mont. 579, 142 Pac. 205; Jessup v. Johnston, 48 N. C. 335, & Am. 
Dec. 243; Noble v. Fox, 35 Okl. 70, 128 Pac. 102, 43 L. R. A. (N. S.) 
933. The principle that questions relating to fraud may be disposed of 
by the court without the aid of the jury when conclusively established 
was recognized by this court in Belka v. Allen, 82 Vt. 456, 462, 74 Atl. 
91. 

Upon a review of the evidence bearing upon the decisive question in 
the case, examined in the light of the various suggestions of counsel in 
support of their motion, we remain satisfied with the result reached in 
the original opinion. The motion calls attention to nothing that would 
justify the ordering of a reargument. 

Motion overruled. 








Life. ] Nutt v. Security Life Ins. Co. of Amer. 457 


NUTT v. SECURITY LIFE INS. CO. OF AMERICA. (No. 142.) 


(Supreme Court of Arkansas. Jan. 26, 1920. Rehearing Denied March 
12. 1920.) 


218 Southwestern Reporter, 675. 


INSURANCE—EXTENT OF EXEMPTION FROM LIABILITY 
UPON DEATH WHILE “ENGAGED IN MILITARY SERVICE 
IN TIME OF WAR” STATED. 


Life policy, making insurer liable for only reserve of policy upon 
death of insured while “engaged” in “military service in time of war’ 
without a permit, did not exempt insurer from liability upon death of 
insured of influenza in a base hospital in army camp in the United States 
while a private in the United States army, such exempting covering only 
death proximately caused by war activities. 


(For other cases, see Insurance, Dec. Dig. § 515. 
McCulloch, C. J., and Smith, J., dissenting. 


Appeal from Circuit Court, Dallas County; Turner Butler, Judge. 

Suit by B. T. Nutt, administrator, against the Security Life Insurance 
Company of America. From judgment giving him insufficient relief, 
plaintiff appeals. Reversed and remanded, with directions. 


T. D. Wynne, of Fordyce, for appellant. 
T. E. Helm, of Little Rock, for appellee. 


ere —- 


GRAHAM v. MARYLAND MUT. LIFE INS. CO. (No. 10973.) 
(Court of Appeals of Georgia, Divis‘on No. 1. Jan. 27, 1920.) 
102 Southeastern Reporter, 32. 


(Syllabus by the Court.) 

1. INSURANCE—PROVISION IN LIFE POLICY THAT IT SHOULD 
NOT BE OF FORCE UNTIL FIRST PREMIUM ACTUALLY 
PAID WOULD NOT DEFEAT SUIT ON PAST-DUE NOTES 
GIVEN FOR FIRST ANNUAL PREMIUM. 


Where the insurer sues the insured upon unpaid past-due promissory 
notes given for the first annual premium on a policy of life insurance, 
which was delivered to and accepted by the insured, a recovery for the 
full amount of the notes with interest and attorney’s fees, cannot be 
defeated on the ground of failure of consideration, total or partial, in 
that the policy provided that it should not become of force until the 
first premium had actually been paid, and that a failure to pay any 
premium note when due would avoid the policy. 25 Cyc. 756, note 46; 
Id. 758, notes 62 and 63; Id. 759, note 69; Id. 760 (4), note 7% 


(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Error from Superior Court, Dekalb County; Chas. W. Smith, Judge. 

Action by the Maryland Mutual Life Insurance Company against 
E. A. Graham. Judgment for pla‘ntiff on a directed verdict, and defendant 
brings error. Affirmed. 


Ralph McClelland, of Atlanta. for plaintiff in error. 
L. J. Steele, of Decatur, for defendant in error. 


Vol. LV—81. 
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Succession of CLEMENT. (No. 23474.) 
(Supreme Court of a Nov. 3, 1919. Rehearing Denied Jan. 
. 1920.) 


(Syllabus by Editorial Staff.) 


CONSITUTIONAL LAW—EXEMPTIONS—OBLIGATIONS OF 
CONTRACT NOT IMPAIRED BY STATUTE EXEMPTING 
LIFE INSURANCE. 

As applied to a pre-existing note of insured and his life policies, 
to lapse held that Act No. 189 of 1914 exemptng proceeds of life insur- 
ance from liability for debt, if not secured by pledge of the policy, af- 
fected only slightly and remotely the means or remedy of enforcing the 
obligation of the pre-existing contract, and so did not violate the Consti- 
tution. 


(For other cases, see Constitutional Law, Dec. Dig. § 180; Exemp- 
tions, Dec. Dig. § 3.) 


Monroe, C. J., dissenting. 


Appeal from Second Judicial District Court, Parish of Webster; J. 
N. Sandlin, Judge 

In the matter of the succession of O. P. Clement. There was judgment 
in favor of the Bank of Webster and the Bank of Minden, opponents of 
the account of the administratrix, and the widow, as administratrix and 
as tutrix of the minor children, appeals. Reversed and rendered. 


L. K. Watkins, of Minden, for appellant. 


Robert Roberts, Jr., of Minden, and J. S. Atkinson, of Shreveport, 
for appellees. 


FARM et al. v. ROYAL NEIGHBORS OF AMERICA. (No. 21482.) 
(Supreme Court of Minnesota. Feb. 27, 1920.) 
176 Northwestern Reporter, 489. 


(Syllabus by the Court.) 


1. INSURANCE—MISREPRESENTATIONS BY INSURED IN 
APPLICATION HELD QUESTION FOR JURY. 
The evidence made the question of whether the assured had made 
the misrepresentations alleged a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825 [2].) 


2. INSURANCBE—STATUTE ESTABLISHES COMPLETE REGU- 
LATION OF FATERNAL BENEFICIARY ASSOCIATIONS AND 
GENERAL INSURANCE STATUTE INAPPLICABLE. 

Chapter 345 of the Laws of 1907 (Gen. St. 1913, §§ 3537-3567),, 
established a complete code for the government and regulation of fraternal 
beneficiary associations, and superseded all prior statutes relating to such 
associations, and section 3300, Gen. St. 1913, being section 1623, Rev. 
Laws 1905, does not apply to them. 


(For other cases, see Insurance, Dec. Dig. §§ 688, 689.) 
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3. INSURANCE—FALSE ANSWERS TO QUESTIONS IN MEDICAL 
EXAMINATION WARRANTED TO BE TRUE AVOIDED 
CONTRACT. 


The contract warranted the answers to the questions in the medical 
examination to be literally true. The answers in controversy related to 
matters material to the risk, and if they were made and were not true 
their falsity avoided the contract. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


4. INSURANCFE—INSTRUCTION ENTITLING PLAINTIFF TO RE- 
COVER UNLESS MATTERS MISREPRESENTED INCREASED 
RISK WAS ERROR. 

An instruction to the effect that, although false answers were know- 
ingly made, the plaintiffs were entitled to recover unless the matters 
misrepresented increased the risk, was error. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from District Court, St. Louis County; Bert Fesler, Judge. 

Action by John Farm and John J. Farm, as guardian of Vernon R. 
Farm, a minor, against the Royal Neighbors of America. Verdict for 
plaintiffs, and from an order denying its alternative motion for judgment 


notwithstanding the verdict or for a new trial defendant appeals. Order 
reversed. 


Benj. D. Smith, of Mankato, and John H. Norton, of Duluth, for 
appellant. 


Lathers & Hoag, of Duluth, for respondents. 


PAMPUSCH v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (No. 21589.) 


(Supreme Court of Minnesota. Jan. 30, 1920.) 


(Syllabus by the Court.) 

3. INSURANCE—EVIDENCE SUFFICIENT TO SHOW DECEASED 
NOT IN GOOD HEALTH AT TIME OF REINSTATEMENT. 
The evidence conclusively showed that the insured was not in good 

health at time of his reinstatement; and the court rightly directed a verdict 

for the defendant. 


(For other cases. see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Ramsey County; H. R. Brill, Judge. 

Action by Anna M. Pampusch against the National Councii of 
Knights and Ladies of Security. From an order denying a new trial, 
plaintiff appeals. Affirmed. 


Harry P. Churchill and A. J. Hertz, both of St. Paul, for appellant. 
Harry S. Swenson, of Minneapolis, for respondent. 
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DODDER v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
(No. 20627.) 


(Supreme Court of Nebraska. Feb. 28, 1920.) 
176 Northwestern Reporter, 730 


(Syllabus by the Court.) 

2 INSURANCE—DENIAL OF LIABILITY AND SENDING BLANKS 
FOR PROOF OF LOSS SUBJECT TO DEFENSES DOES NOT 
WAIVE ANY DEFENSE. 

There is no forfeiture or denial of liability when the insurance com- 
pany treats the policy sued upon as a valid or binding contract. 
(For other cases, see Insurance, Dec. Dig. § 558[6].) 


3. INSURANCE—DENIAL OF LIABILITY AND SENDING BLANKS 
FOR PROOF OF LOSS SUBJECT TO DEFENSE DOES NOT 
WAIVE ANY DEFENSE. 

If the insurance company at all times throughout the negotiations 
denies liability, and sends blanks to make proof of loss, subject, however, 
to its plenary rights to make whatever defense it may have, then there 
is no waiver of any defense it may have. 


(For other cases. see Insurance, Dec. Dig. § 558[3].) 


Appeal from District Court, Douglas County; Redick, Judge. 
On motion for rehearing. Motion over-ruled. 
For former opinion, see 175 N. W. 6852. 


A. S. Churchill and Byron G. Burbank, both of Omaha, for appellant. 
Gurley & Fitch, of Omaha, for appellee. 


STARK v. MASONIC LIFE ASS’N. 


(Supreme Court of New York, Special Term, New York County. 
February 3, 1920.) 


180 New York Supplement 235. 


1, INSURANCE -- MISSTATEMENT REGARDING INSURED’S 

AGE A SUBSTANTIAL DEFENSE. 

The defendant that a person insured by a fraternal association mis- 
stated his age, and that the insurer’s constitution and by-laws would not 
have permitted it to insure a person of his real age, constitutes a substan- 
tial defense. 


(For other cases, see Insurance, Dec. Dig. § 723[3,4].) 


2. INSURANCE—APPLICATION MAY BE REFORMED AFTER 

INSURED’S DEATH. 

A life insurance application to a fraternal association may be cor- 
rected after the insured’s death, so as to make a copy of the application 
conform to the original, where the variance related to insured’s age and 
could scarcely have escaped his attention. 


(For other cases, see Insurance, Dec. Dig. § 725.) 
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4. INSURANCE—ERRONEOUS DATE IN COPY OF LIFE INSUR- 
ANCE APPLICATION A MUTUAL MISTAKE, AUTHORIZING 
REFORMATION. 

Where an insurer’s clerk made a mistake in copying a date from in- 
sured’s original application, sent the copy with the erroneous date to in- 
sured, who retained it, and no correction was made by either party, there 
was a mutual mistake, authorizing reformation of the copy. 


(For other cases, see Insurance, Dec. Dig. § 725. 


5. INSURANCE — APPLICATION OF PAPERS CONSTITUTING 

CONTRACT. 

Under Insurance Law § 58, requiring a copy of the application to be 
furnished insured, etc., the policy with the papers annexed, including the 
copy of the application, constitutes the contract between the parties. 

(For other cases, see Insurance, Dec. Dig. § 715.) 


6. INSURANCE—MISTAKE BY COPYIST OF INSURANCE APPLI- 
CATION CORRECTED WITHOUT MUTUAL MISTAKE BE- 
ING SHOWN. 


A mistake by a clerk in copying a life insurance application may be 
corrected, by reforming the copy, without mutual mistake being shown 


(For other cases, see Insurance, Dec. Dig. § 725.) 


7. INSURANCE—VARIATION IN COPY OF APPLICATION IM- 
MATERIAL. 


Under Insurance Law, § 58, requiring a copy of insured’s applica- 
tion to be furnished him, the fact that the original application had the 
same answer written opposite each of several successive questions, while 
the copy attached to the policy had the questions bracketed, with the 
answer written once, constitutes only an immaterial variation. 


(For other cases, see Insurance, Dec. Dig. § 715. 


8. INSURANCE—PHYSICIAN’S CERTIFICATE NOT A PART OF 
“APPLICATION.” 


A physician’s certificate, indorsed upon the back of a life insurance 
application, reciting facts found by him in an examination of insured af- 
ter the application was made, do not constitute part of the application, 
within Insurance Law, § 58, requiring a copy of the “application” to be 
furnished insured. 5 

(For other cases, see Insurance, Dec. Dig. § 715. 


(For other definitions, see Words and Phrases, First and Second 
Series, Application. ) 


9. INSURANCE—STANDARD PROVISIONS AS TO MISSTATE- 
MENT OF AGE MERELY REDUCING RECOVERY UNDER 
POLICY INAPPLICABLE TO FRATERNAL SOCIETIES. 


Insurance Law, § 101, subd. 4, providing that insured’s misstatement 
of his age shall merely reduce the face of the policy, is made inapplicable 
to fraternal benefit societies by section 230, as amended by Laws 1911, 
c. 198, exempting such societies from other insurance laws, and a re- 
duced amount of fraternal insurance cannot be recovered on the death of 
a person who was over the age limit prescribed by the insurer, but un- 
derstated his age. 


(For other cases, see Insurance, Dec. Dig. § 723 [3,4].) 


Action by Loretta Stark against the Masonic Life Association. De- 
fendant entitled to reformation of contract. 
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_ Trial in equity of the issues arising upon the defendant’s counter- 
claim for the reformation of the contract and certificate of insurance is 
sued by the defendant to the insured. 


William G. Phlippeau, of New York City (John A. Dutton, of New 
York City, of counsel), for plaintiff. 


John M. Hull, of Buffalo (Alfred L. Becker, of New York City, of 


counsel, for defendant. 


GUARASCIO v. PRUDENTIAL INS. CO. OF AMERICA. (No. 15454.) 
(Supreme Court of Washington. Feb. 3, 1920) 
187 Pacific Reporter, 405. 


INSURANCE — POLICY DELIVERED WHEN INSURED WAS 

CRITICALLY ILL NEVER BECAME ‘EFFECTIVE. 

Where a life policy provided it should not take effect until issued 
and delivered by the insurer and the first premium paid while insured’s 
health, habits, and occupation were the same as described in the applica- 
tion, and when the policy was delivered to insured’s mother he was very 
sick in hospital of tubercular meningitis, from which he died in a few 
hours, though the policy was delivered it never became effective, and the 
insurer is not liable thereon. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Department 2. 

Appeal from Superior Court, Spokane County; D. H. Carey, Judge. 

Action by Maggie Guarascio against the Prudential Insurance Com- 
pany of America. From judgment for plaintiff, defendant appeals. Re- 


versed and cause remanded, with direction to enter judgment dismis- 
sing the action. 


S. A. Keenan, of Seattle, for appellant. 
Crandell, Williams & Crandell, of Spokane, for respondent. 


SANDSTEDT et al. v. AMERICAN CENT. LIFE INS. CO. 
OF INDIANAPOLIS, IND. (No. 15432.) 


(Supreme Court of Washington. Jan. 9, 1920.) 
186 Pacific Reporter, 1069. 


INSURANCE~PROVISION OF LIFE POLICY NOT WAIVED BY 
ACTS OF INSURER AND AGENT. ; 2 
A life policy provision as to insured not engaging in military ser- 
vice without insurer’s consent was not waived by insurer’s writing to 
insured’s mother directing her to take up matter of consent with local 
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agent, and by agent’s undertaking to call insurer’s attention to the mat- 
ter and to procure insured’s signature to application. 


(For other cases, see Insurance, Dec. Dig. §388[3].) 


Department 1. 

Appeal from Superior Court, Franklin County; William A. Grim- 
shan, Judge. 

Action by Hanna Sandstedt and husband against the American 
Central Life Insurance Company of Indianapolis, Ind. Judgment of 
nonsuit, and plaintiffs appeal. Affirmed. 


Edward A. Davis, of Pasco, for appellants. 
E. C. Ward, of Goldendale, for respondent. 


SUPREME ASSEMBLY OF UNITED ARTISANS v. JOHNSON et al. 
(No. 15455.) 


(Supreme Court of Washington, Jan. 1920.) 
186 Pacific Reporter, 1065. 


1. INSURANCE — FRATERNAL BENEFIT SOCIETY HAD NO 
RIGHT TO REJECT BENEFICIARY NAMED BY MEMBER. 
Where by-laws of fraternal benefit association, after specifing the 

classes to which beneficiary was required to belong, gave member 

the absolute right to designate as beneficiary any person within such 

classes, the society had no right to reject beneficiary named by member 

in his application, where person named was within the limits of eligibility. 
(For other cases, see Insurance, Dec. Dig. § 771. 


2. INSURANCE—NATURE OF CONTRACT BETWEEN FRATER- 
NAL BENEFIT SOCIETY AND MEMBER STATED. 


The contract between fraternal benefit society and member consisted 
of the application of membership, the certificate of membership and the 
laws, rules, and regulations of the order, and in general sense the ap- 
plication may be regarded as an offer to contract, and the certificate of 
membership as an acceptance of the offer. 


(For other cases, see Insurance Dec. Dig. §§713, 718.) 


3. INSURANCE—ALTERNATIVE BENEFICIARIES NAMED IN 
APPLICATION ENTITLED TO RECOVER ON CERTIFICATE 
ON BENEFICIARY’S DEATH THOUGH NOT NAMED IN 
CERTIFICATE. 


Where by-laws of fraternal benefit society, after stating the classes 
to which the beneficiary was required to belong, gave the member 
an absolute right to designate as beneficiary any person eligible under 
the by-laws, without stipulating against the naming of an alternate 
beneficiary, the naming of wife only as a beneficiary in the certificate 
of membership, where member in his application named his daughters 
as alternate beneficiaries, did not preclude daughters from recovering 
on certificate upon wife’s predeceasing member, where daughters were 
eligible as beneficiaries under the society’s by-laws. 


(For other cases, see Insurance, Dec. Dig. § 771.) 
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4. INSURANCE—FRATERNAL BENEFIT SOCIETY’S BY-LAW 
CONSTRUED. 


In fraternal benefit society’s by-law providing “in the event of the 
death of the beneficiary named in his certificate of membership before 
the death of such member, if no other designation had been made, 
the benefits shall be paid to the widow,” the words “if no other desi 
nation nad been made” refer to any designation made by the member in 
his lifetime, either before or after the death of the beneficiary named in 
the certificate. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


5. INSURANCE—CUSTOMS NOT CALLED TO ATTENTION OF 
MEMBERS OF FRATERNAL BENEFIT SOCIETY NOT 
BINDING ON THEM. 


Mere customs or office rules of fraternal benefit society, designed 
to expedite business, are not binding upon members as laws, rules, 
and regulations, where not called to the member's attention, or incorpor- 
ated in and made a part of the printed matter distributed to applicants 
and members to advise them of their rights and liabilities. 


(For other cases, see Dec. Dig. § 718.) 


6. INSURANCE—REMARRIAGE OF MEMBER OF FRATERNAL 
BENEFIT SOCIETY AFTER DEATH OF WIFE BENEFIC- 
IARY HAS NO EFFECT ON RIGHTS OF ALTERNATE 
BENEFICIARIES. 


The right of daughters of member of fraternal benefit society 
named by member as alternate beneficiaries in application to recovery 
on certificate upon member dying after wife named as beneficiary, 
was not affected by the remarriage of the member after death of such 
wife, where member after remarriage did not change names of beneficiar- 
ies, 

(For other cases, see Insurance, Dec. Dig. § 782.) 


Department 2. 


Appeal from Superior Court, Clarke County; R. H. Back, Judge. 

Bill of interpleader by the Supreme Assembly of United’ Artisans 
against Iva Johnson, Hilma Powers, Anna Preble, and Anna Preble, 
executrix of the last will and testament of John W. Johnson, deceased. 
Judgment for first-named defendant, and from that part of judgment 
which denies to other defendants the right to the fund in controversy 
and awards the fund to the first-named defendant, the other defendants 
appeal. Reversed. 


McMaster, Hall & Drowley, of Vancouver, for appellants. 
Bates & Burnett. of Vancouver, for respondent. 
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FIRE AND TORNADO. 


SISK v. RUPUANO et al. 
(Supreme Court of Errors of Connecticut, Jan. 29, 1920.) 
108 Atlantic Reporter 858. 


1. INSURANCE—APPLICATION OF PROCEEDS OF INSUR- 
ANCE PAYABLE TO MORTGAGEE AS HIS INTEREST MAY 
APPEAR. 

Where a mortgagee insures his own interest at his own expense, 
payment of a loss before the mortgage is paid is not a payment on mort- 
gage, and, conversely, a mortgagor, insuring his separate interest, is en- 
titled to ‘the insurance proceeds, but, where the mortgagor effects in- 
surance payable to the mortgagee as his interest may appear, the policy 
is for the benefit of both parties. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Superior Court. New Haven County; William S. 
Case ,Judge. 

Mortgage foreclosure action by Edward J. Sisk, Francis P. Sisk, 
administrator, against Mario Rapuano and others Judgment for 
defendants, and plaintiff appeals. No error. 


One Grillo, owner of the premises in question, being about to build 
thereon, borrowed $2,500 for that purpose from Hannah Bowler, to be 
advanced as building operations required, and executed the mortgage in 
suit. At the same time the building was insured against loss by fire 
under a policy making the loss payable to the mortgagee as her interest 
might appear. In December, 1916, the unfinished building was destr - 
by fire at time when only $1,000 had been advanced to Grillo by 
Bowler. The remaining $1,500 was credited on the note. Grillo sold 
the equity in the property to Ruby for $300, and Ruby conveyed to the 
defendant Rapuano. In March, 1917, Grillo was adjudged a bankrupt, 
and one Podoloff appointed trustee. Meantime the fire loss had been 
adjusted at $2,200, and Grillo’s claim against the insurance company 
constituted the only asset of his estate. At Pololoff’s request Miss 
Bowler executed and left with her attorneys a release of the insurance 
company and transfer of the mortgage to Podoloff, trustee, and in May 
the insurer paid the loss to Podoloff who, as part of the same transaction, 
turned over to Miss Bowler’s attorneys $1,017.43, being the amount of 
the mortgage debt, with interest, and received from them the above- 
mentioned release and transfer. Podoloff assigned the mortgage to 
the plaintiff, Sisk. Sisk died after this action was commenced, and 
his administrator has entered to prosecute. Other facts are stated in 
the opinion. 


Walter J. Walsh. of New Haven, for appellant. 
William J. McKenna, of New Haven, for appellees. 


Beacu, J. (after stating the facts as above). The underlying question 
is whether the transaction described in the finding of facts amounts to a 
purchase of the mortgage by the trustee in bankruptcy, or whether, as the 
trial court held. to a payment of the mortgage. 

It is said that on the facts found the judgment is erroneous because 
it violates the rule that the intention of the parties should prevail; that 
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in this case the manifest intention of the parties was that the note and 
mortgage should be kept alive and not extinguished, and that the court has 
no right to apply the payment in satisfaction of the mortgage, when the 
parties had already made a different application of it. These propositions 
assume that the trustee and the mortgagee were free to deal with this 
insurance money as they saw fit, and might make such application of it 
as they chose; whereas the defendant claimed, and the court so rules, that 
by the terms of the policy, the insurance money, or so much of it as was 
necessary for that purpose had already been applied, or agreed to be 
applied, in case of loss to the payment of the mortgage, and that if the 
mortgagee elected to accept it, she could not make any other application of 
the fund without the consent of the mortgagor. 

[1] The subject of insurance for the benefit of the mortgage is ex- 
haustively treated in Jones on Mortgages, §§ 400-417, and some of the 
principal phases of it are discussed by Chief Justice Shaw in King v. 
Insurance Co., 7 Cush. (Mass.) 1, 54 Am. Dec. 683. If a mortgagee in- 
sures his own interest at his own expense, the payment of a loss accruing 
before the mortgage debt is paid is not a payment on the mortgage, and 
authorities differ as to whether in such a case the insurance company on 
paying the loss is subrogated to the right of the mortgagee. Mr. Justice 
Story, in Carpenter v. Insurance Co., 16 Pet. 495, 10 L. Ed. 1044, holds 
that the insurer is subrogated. King v. Insurance Co., supra, holds the 
other way. Conversely, the mortgagor may insure his separate interest 
without any reference to that of the mortgagee, and in case of loss is en- 
titled to receive the insurance and to deal with it as he pleases. Carpenter 
v. Insurance Co., supra; 27 Cyc. 1263; Jones on Mortgages, 397. 

But when the insurance is effected by or at the expense of the mort- 
gagor, and the policy is made payable to the mortgagee as his interest may 
appear, it is evidently for the benefit of both mortgagor and mortgagee. 
The contract of indemnity is primarily with the mortgagor, but the mort- 
gagee is a third party beneficiary. In this state it is held that the insertion 
of the so-called open mortgage clause will not of itself entitle the mort- 
gagee to sue on the policy. Meriden Savings Bank v. Insurance Co., 50 
Conn. 396; Collinsville Savings Bank v. Insurance Co., 77 Conn. 676, 60 
Atl. 647, 69 L. R. A. 924. Also that before a loss occurs the mortgagee is 
only a conditional appointee of the property owner, and as such appointee 
entitled to receive so much of any sum that may become due under the 
policy as does not exceed his interest as mortgagee. Collinsville Savings 
Bank vy. Insurance Co., supra. In this case a loss had already occurred and 
become payable while the mortgage debt was still outstanding, and there- 
upon the appointment and the right of the mortgagee to receive so much 
of the insurance money as would satisfy the amount of the outstanding 
debt became absolute. 

It sometimes happens that the loss becomes payable before the mort- 
gage debt is due, and then it is said that the mortgagee is entitled to 
receive the money and apply it to the extinguishment of the debt as fast 
as it becomes due. Thorp v. Croto, 79 Vt. 390, 65 Atl. 562, 10 L. R. A. 
(N. S.) 1166, 118 Am. St. Rep. 961, 9 Am. Cas. 58, and cases cited. A 
difference of opinion arose in that case on the question whether the mort- 
gagee might apply the insurance money to the payment of interest, and 
the prevailing opinion holds that he was bound to retain it and apply it on 
successive installments of the principal as they became due. é 

[2] In this case, however, the mortgage debt was due when the insur- 
ance was paid on May 21 1917, and no question can arise as to the proper 
application of the fund by the mortgagee. It will therefore be apparent 
that if Miss Bowler had received her agreed share of the insurance mo- 
ney directly from the insurance company after the debt was due, she 
would be bound to apply it in extinguishment of the mortgage. Conn. 
Life Ins. Ca v. Scammon, 177 U. S. 634, 6 Sup. Ct. 889, 29 L. Ed. 1007 ; 
27 Cyc. 1264. This follows from the fact that, notwithstanding the open 
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mortgage clause, the contract for indemnity remains one exclusively be- 
tween the insurance company and the mortgagor. Collinsville Savings 
Bank v. Insurance Co.,supra,77 Conn. 679. 60 Atl. 617,69,L.R.A. 924, 
In this case the contract of the insurance company to pay the mortgagee 
was for the benefit of Grillo, and for the purpose of extinguishing his 
liability on the note and of releasing his land from the incumbrance 
of the mortgage. After the loss and before it had been adjusted Grillo 
conveyed the land to Ruby by warranty deed free from all incumbrances, 
and undertook to apply the insurance money to the payment of the mort- 
gage debt He thus remained liable on the note and on the warranty, 
and had the same interest as before in requiring the insurance company 
to carry out its agreement so as to extinguish the debt and release the 
land. The appointment of the trustee in bankruptcy did not release the 
insurance company from its agreement with Grillo, and if the transaction 
recited in the finding amounted in substance and effect to a performance 
of the open mortgage clause by the company and the acceptance of the 
fund by the mortgagee, the mortgage debt was extinguished in the man- 
ner contracted for by the policy. 

In order to accept the alternative claim of the plaintiff that the 
transanction was a purchase of the note and mortgage by the trustee with 
funds belonging to the estate, it is necessary to reach the conclusion 
that Miss Bowler has abandoned her rights as appointee under the policy 
in favor of the bankrupt estate, and permitted her share of the fund to 
become part of the general assets of the bankrupt estate. The finding is 
perfectly clear that she did not do so. It is found that the check to Han- 
nah Bowler for the balance of the mortgage was executed by the trus- 
tee as part of the payment on the loss by the insurance company to the 
trustee. Also that Miss Bowler did not release the insurance company 
until the trustee had turned the check for her share of the insurance 
money over to her attorneys, when they in turn surrendered to the trustee 
a release to the insurance company. In other words, the payment of the 
loss by the insurance company was contemporaneously accompanied by 
a division of the fund into two parts, one of which went to the mortgagee 
and the other to the trustee; and, since the part which went to the mort- 
gagee simply passed through the trustee’s hand because he had succeeded to 
Grillo’s rights under the policy, it never became available for the general 
purposes of the bankrupt estate, and the court was fully justified in 
treating the alleged purchase of the note and mortgage as a futile at- 
tempt to keep the mortgage alive as against the mortgagor and as against 
the land in the hands of the mortgagor’s grantee. 

In addition to this the plaintiff’s claim required the trial court to 
believe that the trustee in bankruptcy had used the funds of the estate to 
buy this mortgage, paying principal and interest in full, and had afterwards 
sold it to Sisk for $100 in cash and a release of Sisk’s claim of about $1,- 
900 against the estate. Such a transaction would have been quite outside of 
the powers of trustees in bankruptcy as defined by section 47 of the Bank- 
ruptcy Act (Comp. St. § 9631). Noclaim appears to have been made by the 
plaintiff that such a purchase and sale of the mortgage was specifically 
authorized by the referee or the court; and it is difficult to see why any 
responsible authority should permit a trustee in bankruptcy to buy an 
overdue demand note of the bankrupt secured by a mortgage on real es- 
tate, the indorsement on the note being “without recourse and without 
warranty express or implied,” and the surrounding circumstances making 
it at least probable that the trustee was buying a lawsuit. 

The only reasonable explanation of the affair is that which the court 
adopted, namely, that the trustee, who might either elect to carry out or 
not the contracts of the bankrupt, according to whether they seemed prof- 
itable or otherwise, elected to carry out the contract expressed by the 
policy, in order to obtain the balance of the insurance money for the 
estate. Having adopted and elected to carry out the contract expressed 
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in the policy, he was bound to take it as he found it, including the open 
mortgage clause. In re De Long Furniture Co. (D. C.) 188 Fed. 686, 
26 Am. Bank. Rep. 469. 

The plaintiff relies on Gordon v. Ware Savings Bank, 115 Mass. 591, in 
which it is said that — 

“Money received from the insurance took the place of the property 
destroyed, and was still collateral until applied * * * by mutual consent, 
or by some exercise by the mortgagee of the right to demand payment 
of the debt, and upon default of payment to convert the securities.” 

This is a correct statement of the equities arising from the facts of 
that case. There the money came into the mortgagee’s hands before the 
debt was due, and it was held that it could not be applied in immediate 
extinguishment of a debt not yet due, without the consent of the mort- 
gagor. But when, as in this case, the debt is due, the mortgagee has a 
present right to demand payment, and in default of payment to have pos- 
session of the collateral. The bankruptcy of Grillo was a default, and the 
msurance money, or so much of it as was necessary to satisfy the mort- 
gage, stood in the place of the original security, and was oollateral. 
That being so, it is hard to see how the fund could be otherwise ap- 
plied by the mortgagee than in extinguishment of the debt. 

It is also claimed that Sisk was a holder in due course of the mort- 
gage note, and as such not affected by any equitable defense. But this 
action is not on the note; it is a suit in equity against one who is not a 
party to the note,and has never agreed to pay it for a foreclosure of the 
mortgage. Besides, the maker of the note was bankrupt. The note itself 
was overdue when Sisk took it in November, 1917; the indorsements of 
the payee and trustee were only without recourse, but without warranty, 
express or implied, and Sisk, in dealing with the trustee, was bound to 
take notice of the limits of his authority. The record of a mortgage is 
not notice that it remains unpaid, and the surrounding circumstances were 
such as to put Sisk on inquiry. 

[3] A word may be said as to a possible claim which the plaintiff has 
not made. If a mortgagor sells the security subject to the mortgage 
debt, and is afterwards compelled to pay it, he may he subrogated to 
the rights of the mortgagee. Hart v. Chace, 46 Conn. 207. In this case, 
however, Grill warranted the land free from all incumbrances, and un- 
dertook that the mortgage debt should be paid out of the insurance; and 
it is apparent that Grillo at least was not equitably entitled to subrogation. 
This equitable principle has no application when, as in this case, a part 
only of the original security is sold, and another part, which the mortgagor 
has agreed may be primarily applied to the satisfaction of the debt, is 
retained by the mortgagor for that purpose. Although the mortgagor's 
agreement with the insurer and with Ruby that the insurance should be 
applied in the first instance to pay off the mortgage might not of itself 
prevent the mortgagee from exercising her right to resort to the land, it 
is effective in equity to prevent the mortgagor, or his trustee in bank- 
ruptcy who elected to take the benefit of the policy, from afterwards 
purchasing the mortgage with the very fund out of which Grillo had 
agreed to pay it. ; 

The assignment of error based on the refusal of the court to find as 
requested in paragraphs 26 and 27 of the plaintiff’s draft finding are over- 
ruled. For the purposes of this opinion substantially all of the other 
findings asked for have been assumed to be true. 

There is no error. 

The other Judges concurred. 
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A: A. COOPER WAGON & BUGGY CO. v. NATIONAL BEN FRANK- 
LIN INS. CO. (No. 33008.) 


(Supreme Court of Iowa. Feb. 17, 1920.) 
176 Northwestern Reporter 309. 


2. INSURANCE—AGENT OF FIRE INSURER HELD TO HAVE 
AUTHORITY TO ATTACH RIDER WAIVING PROVISIONS 
OF POLICY. 

In view of Code 1897, § 1750, where an agent of a foreign fire 
insurance company authorized to do business in Iowa was authorized 
to issue policies, etc. ield he had authority to attach to a fire policy 
a rider, waiving the provision of the policy forbidding additional 
insurance save in companies authorized to do business in the state. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—AS TO RIDER AUTHORIZING ADDITIONAL 
INSURANCE FIRE COMPANY HELD CHARGED WITH 
KNOWLEDGE OF ITS AGENT AUTHORIZED TO ISSUE 
POLICIES. 


In view of Code 1897, § 1750, a foreign fire insurance company, 
authorized to do business in the state of Iowa, which appointed an agent 
and authorized him to issue policies, etc., is charged with the agent’s 
knowledge of a rider attached to a fire policy, and of the fact that 
the insured had procured additional insurance in companies not author- 
ized to do business in the state. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


4. INSURANCE—FIRE INSURER ESTOPPED TO DENY VALID- 
ITY OF POLICY TO WHICH GENERAL AGENT HAD ADDED 
RIDER AUTHORIZING ADDITIONAL INSURANCE. 


Where the general agent of a fire company knew that a policy holder 
had additional insurance in companies not authorized to do business 
in the state of Iowa, and with such knowledge added to the policy a 
rider, authorizing such insurance, the fire company is estopped to 
assert the invalidity of the policy because of additional insurance at the 
time the rider was added. 


(For other cases, see Insurance, Dec. Dig § 375[2].) 


5. INSURANCE—OPERATION OF WAIVER OF RESTRICTIONS 
AS TO ADDITIONAL INSURANCE. 


Though Code Supp. § 1758b, subd. 1, in prescribing the standard 
form of policy, provides that insured may obtain additional insurance 
in companies authorized to do business in the state of Iowa, and section 
1758c makes it a misdemeanor for fire company to deliver any policy 
different from the standard form, yet in view of section 1758d, providing 
that nothing shall prevent any insurance company from waiving a 
provision for the benefit of the insured, where a rider, reciting additional 
insurance permitted, was attached to a standard Policy, it must be 
deemed to allow insurance in unauthorized companies. 


(For other cases, see Insurance, Dec. Dig. § 387.) 


6. INSURANCE—INSTRUCTIONS, CASTING ON INSURED 
BURDEN OF SHOWING INSURER’S KNOWLEDGE INDE- 
PENDENT OF AGENT, ERRONEOUS. 

In an action on a fire policy where the defense was that insured 
had procured additional insurance in companies not authorized to do 
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business in Iowa, and the insured relied on a rider permitting additional 
insurance generally, attached by the general agent of the insurance 
company, irstructions which cast on insured the burden of showing 
the insurer’s knowledge in some way independent of the knowledge of 
its authorized agent, etc., are erroneous, and warranted the granting 
of a new trial. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal from District Court, Dubuque County; J. W. Kintzinger, 
Judge. 

Action to recover upon three policies of insurance. Verdict for the 
defendant. On application of the plaintiff, a new trial was granted. 
Defendant appeals. Affirmed. 


Seymour Edgerton, of Chicago, IIl., and George T. Lyon of Dubuque, 
for appellant. 
Hurd, Lenehan, Smith & O’Connor, of Dubuque, for appellee. 


Gaynor, J. The defendant issued three policies of insurance, insuring 
the plaintiff against loss by fire, one dated November 26, 1915, for $2,400, 
one dated December 15, 1915, for $2,500, and the third dated December 
24, 1915, for $5,000, each expiring one year from date. The property 
covered hy these policies was destroyed by fire on the 10th day of Febru- 
ary, 1916. On the 16th day of December, 1916, this action was begun to 
recover for the loss. The policies were identical in form, and differed 
only as to dates and amount. Each was in the standard form prescribed 
by section 1758b of the Supplement of the Code of 1913. The amount 
sought to be recovered is $9,465.59, with interest from June 26, 1916. 

The defendant, answering, admits that its business was and is the 
issuing of fire insurance policies, in which it contracts and undertakes to 
indemnify those insured under its policies against loss or damage to the 
property described in its policy; alleges that it was fully authorized to do 
such business in Iowa, and that at the time the policies in question were 
issued, it had, and now has, an agent and place of business in Dubuque, 
Iowa; admits that it issued the policies sued on; that it issued them in 
consideration of premiums paid therefor, but subject to the conditions 
named in the policy. It further admits that riders were attached to each 
of the policies on December 24, 1915, January 11, 1916, and February 4, 
1916, respectively, and the same were attached to each of the said policies 
on these dates. It further admits that on the 10th day of February, 1916, 
the property covered by the policies was damaged or destroyed by fire; 
that due and legal notice of said fire and of the alleged loss under the 
said policy was given to the defendant, pursuant to the terms of the 
policy, and that due and legal proofs of loss were furnished it as required 
by the policy. It further admits that the amount of its liability, if any 
liability there is under the policy, is the sum mentioned in plaintiff's 
petition, to wit, $9,465.59, with interest. 

With these admissions the defendant, however, pleads defensively 
that the policies were void at the time the fire occurred, for that each 
provided that, unless otherwise provided by agreement of this company, 
the policies shall be void if the insured now has, or shall hereafter pro- 
cure, any other contract of insurance, valid or invalid, on the property 
covered in whole or in part by the policies; that the only other provision 
of the policies allowing other contracts of insurance on the property is 
the following: 

_ “It is hereby agreed that the insured may obtain other additional 
insurance in companies authorized to do business in the state of Iowa.” 

The defendant alleges that on and prior to February 4, 1916, and 
thereafter, until the happening of the fire, plaintiff had other contracts 
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of insurance on the property in companies not authorized to do business 
in the state of Iowa, and says that it never authorized plaintiff to carry 
additional insurance in companies not authorized to do business in the 
state of Jowa, and had no knowledge that plaintiff was doing so; that 
by reason thereof each of said policies became null and void under the 
conditions and terms of the policies themselves, and were not in force, 
and therefore not enforceable at the time the fire occurred. The defend- 
ant further alleged that it had no knowledge or notice that its agent at 
Dubuque, Iowa, Chester A. Ruff, had consented to the attachment of any 
riders to the policies, authorizing the plaintiff to take additional insur- 
ance in companies not authorized to do business in the state of Iowa; 
that any permit given by Chester A. Ruff to do so was given without the 
knowledge and consent of the defendant; that the granting of such per- 
mission, if granted, was beyond his power, and not within the scope of 
his authority as agent. 

Plaintiff replies that the last rider of the date February 4, 1916, be- 
came a part of the policy, and contained the provision “additional insur- 
ance permitted,” without any limitation as to whether the additional in- 
surance should be in authorized companies or not; that this rider pro- 
vided simply “other insurance permitted”; that this rider was attached 
under an agreement between the plaintiff and the defendant company, 
made through its agent, Chester A. Ruff, and was attached to each pol- 
icy on the 4th day of February, 1916. 

Plaintiff further replied, hy way of estoppel, that Chester A. Ruff 
is and was the recording agent of the defendant at Dubuque, Iowa, and 
the one by whom the original policies were issued; that the said Ches- 
ter A. Ruff, while acting for the defendant in issuing the policies and at- 
taching the riders, knew that plaintiff was carrying, and intended to carry, 
and continued to carry, insurance on the property covered by these poli- 
cies, in companies not authorized to do business in the state of Iowa, 
and knew that plaintiff, in procuring the rider of Febraury 4, 1916, pro- 
cured it to supersede the riders of December 24th and January 11th, 
which limited additional insurance to companies authorized to do busi- 
ness in the state of Iowa, and acquiesced and consented to insurance in 
companies not authorized to do business in the state of Iowa; that de- 
fendant issued the policies and received the premiums with knowledge 
that plaintiff was at that time carrying additional insurance in compan- 
ies not authorized to do business in the state. 

Upon the issues thus tendered, the cause was tried to a jury, and a 
verdict returned for the defendant. On motion of plaintiff a new trial 
was granted, and from this defendant appeals. 

[1] For reasons which will appear later in this opinion, the action 
of the court in setting aside the verdict and granting a new trial was 
right, unless it appear affirmatively in the record that the plaintiff can, 
in no event, succeed in the suit. That is, if, under the record, with the 
law correctly stated and without error in the trial, the plaintiff cannot 
recover on the showing made, the court ought not to grant a new trial, 
for if that be so, the jury has done what the court should have done at 
the close of all the evidence, and the plaintiff is not prejudiced. The 
granting of a new trial will be reversed in this court when it affirmatively 
appears from the record that the plaintiff is not entitled to recover under 
any theory of the evidence. We do not mean by this that in appellate 
review this court weighs the evidence and determines for itself wheth- 
er, under the evidence, in its judgment, the plaintiff is entitled to recover 
under the record made, but we do say that where there is no controversy 
in the evidence, and the record as made affirmatively shows that, as'a 
matter of law, plaintiff cannot recover in any event, then it is error for 
the trial court to set aside a verdict against the plaintiff, for it cannot be 
said to be prejudicial error to deny to one what, in no event, he has 
shown himself entitled to receive. 
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This. brings us to a consideration of the evidence, not for the pur- 
pose of determining whether or not the plaintiff is or is not entitled, from 
our viewpoint, to recover, but whether or not there was a fair question 
for the jury, under the record made, as to plaintiff's right to recover, and 
for the purpose of further determining whether or not the court sent 
the case to the jury without undue burden and handicaps on the plaintiff 
in his effort to present the case to the jury for its consideration. It is 
the contention of the defendant that the undisputed evidence shows that 
plaintiff is not entitled to recover in this suit, and that the court there- 
fore erred in setting aside a verdict against the plaintiff and in favor of 
the defendant. 

[2-5] It will be noted that the only defense urged to plaintiff’s right 
to recover upon these policies is that it took and carried additional insur- 
ance in companies not authorized to do business in the state of Iowa, in 
violation of the terms of the policies. In issuing the policies in question, 
the defendant used the standard form of policy provided for by section 
1758b of the Supplement to the Code of 1913. This form of policy pro- 
vides in subdivision 1: 

“It is hereby agreed that the insured may obtain * * * additional 
insurance in companies authorized to do business in the state of Iowa.” 

Section 1758 provides: 

“Any insurance company, its officers or agents, or either of them, 
violating any of the provisions of this act, by issuing, delivering or of- 
fering to issue or deliver any policy of fire insurance on property in this 
state other or different from the standard form, herein provided for, shall 
be guilty of a misdemeanor” 

—— provides a fine for the first and second offenses, and further pro- 
vides : 

“But any policy so issued or delivered shall, nevertheless, be binding 
upon the company issuing or delivering the same” 

—and says: 

“But any policy so issued or delivered shall, nevertheless, be binding 
upon the company issuing or delivering the same.” 

Section 1758d provides: 

“Nothing contained in this act nor any provisions or conditions in 
the standard form of policy provided for herein, shall be deemed * * * 
to prevent any insurance company issuing such policy, from waiving any 
of the provisions or conditions contained therein, if the waiver of such 
provisions or conditions shall be in the interest of the insured.” 

Section 1749, Code, provides: 

“Any person who shall hereafter solicit insurance or procure appli- 
cation therefor shall be held to be the soliciting agent of the insurance 
company * * * issuing a policy on such application or on a renewal 
thereof, anything in the application, policy or contract to the contrary 
notwithstanding.” 

Section 1750 of the Code of 1897 provides: 

“The term agent used in the foregoing sections of the chapter shall 
include any other person who shall in any manner directly or indirectly 
transact the insurance business for any insurance company complying 
with the laws of this state. Any officer, agent or representative of an 
insurance company doing business in this state who may solicit insurance. 
procure applications, issue policies, adjust losses or transact the busi- 
ness generally of such companies, shall be held to be the agent of such 
insurance company with authority to transact all business within the 
scope of his employment, anything in the application, policy, contract, by- 
laws or articles of incorporation of such company to the contrary not- 
withstanding.” 

_ The record discloses without any question that Ruff was the agent of 
this company, and had an office at Dubuque for the transaction of the 
business of this company; that he had a right to issue policies for the 
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company; that these forms of policies were sent to him already signed 
by the officers of the company; that he filled them out, attested them as 
agent, and delivered them to the plaintiff; that thereafter some con- 
troversy arose between the plaintiff company and Ruff as to whether or 
not the provisions of the policy were broad enough to allow additional 
insurance in companies not authorized to do business in the state of Iowa. 
It appears that plaintiff procured and had this agent attach to the poli- 
cies a waiver of any claim that the taking of additional insurance in com- 
panies not authorized would vitiate the policy. This, interpreted, was an 
agreement on the part of the company to permit plaintiff to carry addi- 
tional insurance in companies not authorized to do business in Iowa. 
Thereafter this contract or this waiver was canceled by this agent by 
drawing a pen through the same. Thereafter the plaintiff, not being 
satisfied, caused Ruff to add to the policy the rider of February 4, 1916, 
which gives to the plaintiff the right to carry additional insurance, with- 
out any limitation in the rider as to the character of the companies in 
which the additional insurance had been or should be placed, or with- 
out any expressed limitation upon the right to carry insurance in com- 
panies not authorized to do business in the state of Iowa. It is true that 
the previous riders, attached on December 24th and January 11th, did 
limit the assured to companies authorized to do business in Iowa, but 
not as originally prepared, but the limitation to companies authorized to 
do business in Towa was added thereto by the agent by the use of a type- 
writer; that is, the agent added after the words “additional insurance 
permitted,” as originally prepared, these words “in companies authorized 
to do business in Lowa.” That was the condition of these policies at the 
time plaintiff procured the rider of February 4, 1916, above referred to. 
The jury could well find that this rider of February 4th was attached 
with the understanding that it gave to the plaintiff the right to carry 
insurance in companies not authorized to do business in Iowa. The very 
fact that the limitation placed in the preceding riders was omitted from 
the last rider suggests that this was the understanding of the parties. 
It appears that at the time these policies were issued, and at the time 
this last rider was attached, plaintiff did have additional insurance in 
companies not authorized to do business in the state of Iowa. It is the 
contention of the plaintiff that this was known to the defandant’s agent, 
Ruff, at the time the policies were issued, and at the time these riders 
were attached, and there is evidence supporting this contention. 
Under this record it is apparent that Ruff was the agent of the de- 
fendant company im the issuing of these policies, and issued the poli- 
cies in this suit. Within the scope of this agency is found the right to 
attach riders to the policy such as were attached here. He acted for the 
company in the issuing of the policies, and acted for the defendant in at- 
taching the riders. Within the scope of his employment was included 
the right to attach riders to the policies. The section heretofore quoted 
provides that such agent is clothed with authority to transact all busi- 
ness within the scope of his employment. That Ruff had a right to issue 
policies and bind the company by the policies issued, a right to attach 
riders to the policies such as are in controversy here, we think is not 
questioned. Whether questioned or not, the right existed under the pro- 
visions of section 1750, heretofore quoted. His knowledge, while trans- 
acting the business of the company, was the knowledge of the company 
in respect to the matters in which he was called upon to act for the com- 
pany. The agreement of the company was to the effect that other insur- 
ance might he taken by the assured upon the property covered by the 
policies issued. Other insurance was taken, and the right to take the 
other insurance was given by the contract of insurance. The only 
claimed violation of this provision contended for is the taking of other 
insurance in companies not authorized to do business in Iowa. The jury 
could well find that the defendant’s agent, Ruff, knew, at the time the 
Vol. LV—82. 
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policies were issued, that the plaintiff had insurance in companies not 
authorized to do business in Iowa. The jury could well have found that 
Ruff knew this at the time he attached the rider of February 4th. This 
riders to the policies such as are in controversy here, we think is not 
It granted the right to take other insurance. It did not limit the right 
to take other insurance to companies authorized to do business in Iowa. 
This fact was known to the agent, Ruff. The company could only act 
through agents. Consent could only be given by authorized agents. It 
is not questioned that it lay in the power of this agent Ruff to permit 
other insurance. 

The contention that Ruff had no right to permit other insurance 
except in companies authorized to do business in lowa is predicated upon 
the thought that the standard form of policy provides for additional in- 
surance only in companies authorized to do business in Iowa, and on the 
further thought that the statute places an inhibition upon any change in 
form from the standard form. It is argued that inasmuch as the statute 
itself makes it a misdemeanor to issue a policy not in conformity with 
the standard form, it cannot be assumed that it was within the scope of 
Ruff’s employment to agree or consent to that which involved the com- 
pany in penal liability. But the statute itself provides that notwithstand- 
ing the fact that the policy issued does not conform to the standard, the 
policy nevertheless is binding upon the company, and the statute itself 
authorized the company to waive any provision in the standard policy, 
if the waiver of such provision or condition shall be in the interest of 
the insured. The insured had, at the time the policies were issued, and at 
the time this last rider was attached, insurance in companies not author- 
ized to do business in Iowa. The jury could well find that a waiver that 
protected him from forfeiture by reason thereof was to his interest, and 
that Ruff knew this at the time the policies were issued, and at the time 
the rider of February 4th was attached. It is not to be assumed that the 
company was playing fast and loose with the insured in this matter. It 
is not to be assumed that the agent, acting for the company, was play- 
ing fast and loose with the insured at the time he issued the policies, 
and at the time he attached the riders. If the agent, Ruff, at the time he 
issued the policies, knew that the defendant had other insurance in com- 
panies not authorized to do business in Iowa, as said before, his knowl- 
edge was the knowledge of the company. If, with this knowledge, the 
policies were issued, and the premiums received, the act of issuing the 
policy and the receiving and retaining of the premiums estops the com- 
pany from claiming that additional insurance in companies not authorized 
to do business in Iowa voids the policy. Good faith required the com- 
pany to act promptly and repudiate its obligation if, on the 4th of 
February, as is contended now, the policies were void because of the fact 
of additional insurance in companies not authorized to do business in 
the state of Iowa. Instead of acting and repudiating its policies, it at- 
tached the rider of February 4th, omitting from the provisions the limita- 
tion which it says now invalidates the policies and renders them void. 
When Ruff attached this rider of February 4th, we must assume he was 
acting in good faith. The jury could have found that he knew that plain- 
tiff had this objectionable additional insurance. In attaching this rider 
he eliminated the limitation against this objectionable insurance. It is 
idle for him to say that he did not know what this rider contained. It 
was attached by him, and at the request of the insured. He is bound to 
know its contents, and his knowledge is the knowledge of the company. 
The plaintiff was not bound to trace knowledge beyond the agent of the 
defendant with whom he dealt. Notice to the agent was notice to the 
company. The riders might have provided expressly that the insured 
could take additional insurance in companies not authorized to do busi- 
ness in the state of Towa. This would not invalidate the policies under 
the statute hereinbefore cited. The policy would be still binding on the 
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company. Further, though the policies provided expressly that no ad- 
ditional insurance should be taken upon the property covered by these 
policies, except in companies authorized to do business in Iowa, that pro- 
vision might be waived, and the waiver binding on the company, under 
the provisions of the sta‘utes hereinbefore set out. Such waiver would 
be clearly for the benefit of the insured, and, being for the benefit of the 
insured, could be made by the company, and, when made, would be bind- 
ing on the company. 


There is no provision in the statute as to how waiver should be made. 
In Lake v. Insurance Co., 110 Iowa, 473, 81 N. W. 710, it is said: 


“The test [of a waiver] is whether the acts and conduct of the in- 
surer are inconsistent with the intention to insist on strict compliance 
with the terms of the policy and statute. The waiver is put on the 
ground that an insurer whose conduct is such as to induce the insured 
to rest under a well-founded belief that strict conformance with a con- 
dition will not be insisted on cannot in good faith afterwards set it up 
as a bar to recovery.” 


The plaintiff was a foreign company. It secured the right to do 
business in the state of Iowa. It had a right to do business in the state 
of Iowa. It placed the agent here to transact that business for it. He 
was in every sense the general agent of the company, with authority to 
transact its business in the state of Iowa. It was a corporation. It can 
only act through agents. Its agents are its hands, its eyes, its feet. What 
its agent does in respect to the matters committed to his charge is the 
act of the company, and binds the company just as effectually as though 
the company were a living and breathing entity, with power to act for 
itself, and acted. It is idle to say that the company did not know that 
which was within the knowledge of its authorized agent. All it can 
know must come to it through this avenue, and the knowledge of its 
agents is its knowledge. The act of the agent, within the scope of his 
authority, is its agent and receive the benefit which flow from the act. 
If Ruff knew at the time he issued these polices that the plaintiff had 
insurance in companies not authorized to do business in Iowa, then the 
company knew that fact. When Ruff issued the policies to the plaintiff, 
his act in so doing was the act of the company, and done with the knowl- 
edge which Ruff had touching the subject-matter. When the policies 
were issued and the premiums paid, they were issued and the premiums 
accepted and retained with knowledge that plaintiff had insurance in 
companies not authorized to do business in Towa. To accept the premi- 
um and issue the policies would be a clear fraud upon the plaintiff if the 
contention of the company here made is sustained. The plaintiff had no 
dealing with any agent of the company except Ruff. It had no dealing 
with the company at all except through Ruff. Ruff was the alter ego of 
the company in this whole transaction, so far as the plaintiff was con- 
cerned. The waiver was complete when it was affirmatively shown to the 
satisfaction of the jury that Ruff had knowledge that the plaintiff was 
carrying imsurance in companies not authorized to do business in Iowa 
at the time the policy was issued and the premium paid. Further, it was 
a clear waiver of any inhibition of the policy against the carrying of 
additional insurance in companies not authorized when Ruff reaffirmed 
the policies by attaching the rider of February 4, 1915. The defendant 
is estopped to say the policy is void when, with knowledge of the fact 
that the plaintiff was carrying insurance in companies not authorized to 
do business in Iowa, it issued the policies and accepted the premiums. 
It was a clear waiver of any inhibition in the policy against insurance 
in companies not authorized when it attached the rider of February 4th, 
for by this act it indicated to the insured that the policies were then in 
force, and not repudiated because of the inhibition. Ruff testifies: 


“I had authority to issue policies I saw fit.” 








476 Insurance Law Journal, Vol. 55. —[May, 1920. 


A. A. Cooper, of plaintiff’s company, testified: 


“I said to Ruff that we had insurance in unauthorized companies, 
and he said he knew it; that it was common talk that we were carrying 
unauthorized insurance.” 

This was before the rider of February 4, 1915, was attached. How- 
ever that may be, there was a clear conflict in the evidence as to the 
knowledge of Ruff of the fact that the plaintiff was carrying unauthorized 
insurance prior to February 4, 1915. 

[6] The court in its instructions to the jury eliminated from the 
consideration of the jury the legal effect of the knowledge of the agent 
who acied for the company in the transaction of the business involved 
in the issuing of these policies, and carried the impression to the jury 
that a burden rested on the plaintiff to show knowledge to the company 
in some way other than and distinct from that which came to the company 
through its agent transacting the business, and conveyed to the jury the 
impression that the consent of the company must be shown in some way 
independent of the knowledge and consent of Ruff, its duly authorized 
agent, and, among other things, said: 


“If you fail to find from a preponderance of the evidence that the 
plaintiff did not know that the defendant’s agent (Ruff) had no authority 
to consent to such unauthorized insurance, then it will be your duty to 
find your verdict for the defendant.” 

—and further: 


“If you fail to find from a preponderance of the evidence in this 
case that the plaintiff company did not know that the defendant com- 
pany would not consent to the issuance of such policies, if the plaintiff 
was carrying other additional insurance in companies not authorized to 
do business in the state of Iowa, then and in that event it will be your 
duty to find your verdict in favor of the defendant.” 

Upon the whole record we say there was a fair question for the jury 
as to the right of plaintiff to recover upon the issues tendered, and a 
burden was laid upon plaintiff in the presentation of the case to the jury 
which the plaintiff was not required to carry. 

Upon the whole record we think the court was right in setting aside 
the verdict, and in granting a new trial. Its action is therefore affirmed. 

Weaver, C. J.. and Ladd and Stevens, JJ., concur. 


SWIFT et al. v. CENTRAL UNION FIRE INS. CO. (No. 12827.) 


(Kansas City Court of Appeals. Missouri. Jan. 17, 1916. On Motion for 
Rehearing, June 12, 1916.)* 


217 Southwestern Reporter, 1003. 


1. INSURANCE—PETITION ON ORAL CONTRACT NOT STAT- 
ING CONSIDERATION DOES NOT STATE CAUSE OF 
ACTION. 


A petition based on an oral contract of insurance which fa‘ls to 
allege a consideration fails to state a cause of action. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
* Received for publication, Feb. 13, 1920, 
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2. INSURANCE—PETITION ON ORAL CONTRACT NOT STAT- 
ING A CONSIDERATION NOT AIDED BY REFERENCE TO 
A CONTRACT STATING A CONSIDERATION. 


A petition based on an oral contract of insurance, alleging that oral 
contract was on same terms, so far as applicable, as those embraced in 
a certain writing plaintiff had with defendant, and setting it out at 
length, does not sufficiently allege a consideration because contract set 
out contained a consideration. 


(For other cases, see Insurance, Dec. Dig. § 629[2].) 


Appeal from Circuit Court, Jackson County; Kimbrough Stone, Judge. 

“Not to be officially published.” 

Action by William S. Swift and another, copartners under the name 
of the American Scale Compamy. against the Central Union Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Cause certified to Supreme Court on ground of conflict with decisions 
of that court. 

For opinion of Supreme Court affirming, see 216 S. W. 935. 


Lyons & Smith, of Kansas City, and Paul E. Bradely, of Joplin, 
for appellant. 
eorge H. English, Jr.. of Kansas City, for respondents. 


Eutison, P. J. Plaintiffs’ case is based on an oral contract of fire 
insurance made by plaintiffs with defendant’s agent. They obtained judg- 
ment in the circuit court. 


[1] The chief objection to the judgment is that the petition does not 
state facts sufficient to constitute a cause of action. The particular point 
is that there is no allegation that there was a consideration for the pro- 
mise of insurance. The point is well made. McNulty v. Collins, 7 Mo. 
69; Hart v. Harrison Wire Co. 91 Mo. 414, 4 S. W. 123; County v. 
Auchley, 92 Mo. 126,4S. W. 425; Bliss on Code Pleading, §§ 268, 269, 
308; 1 Chitty on Pleading (16th Ed.) 300, 301 (star page), 382, 383 (bot- 
tom page.) Without a consideration a promise to pay money, or to in- 
sure against loss of property, will not afford a basis for a cause of action; 
an action cannot be successfully maintained on a promise of that kind. 
Therefore a petition wh‘ch fails to allege a consideration fails to state a 
cause of action. If the action had been on a promise in writing for 
the payment of money, the promise would have imported a consideration 
and been within the provision of section 2774, R. S. 1909. Rector v. 
Fornier, 1 Mo. 204; Johnson v. Woodmen of the World, 119 Mo. App. 
98, 95. S. W. 951. 


[2] Plaintiffs suggest that the petition is good notwithstanding the 
foregoing defect in that it alleges that the oral contract was that the 
contract of insurance was upon the same general terms, so far as ap- 
plicable, as those embraced in a certain writing which it had with defen- 
dant which the pleader recites at length in the petition, from which it ap- 
pears*there was a consideration expressed for that contract. But such re- 
citation of some other contract is not an allegation of a consideration for 
the contract involved. The question here is as to the consideration for 
this agreement to adopt the provisions of that other contract. 


[3] The next matter in avo‘dance of defendant’s point is that after 
judgment, but before the motions for new trial and arrest were over- 
ruled, the trial court permitted an amendment of the petition by alleging 
a consideration. The statute (sections 1851, 2119, 2120, R. S. 1909) permits 
an amendment of formal defects in the pleading, but not one that goes to 
the a 4 cause of act’on itself. Hart v. Harrison Wire Co., 91 Mo. 414, 
420, 4. S. W. 123; Andrews v. Lynch. 27 Mo. 169 
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In considering these decisions, and those hereafter referred to, the 
distinction and difference must be noted between allowing an amendment 
upon which to render a judgment in a trial already had and allowing an 
amendment for the purpose of a new trial. 

We think it has been understanding of the bench and bar of the state 
that formal defects in a petition may be cured by amendment after ver- 
dict, and even in instances relating to a statement of a cause of action 
itself, if the cause of action be stated defectively or imperfectly, the 
petition may be amended after verdict, and judgment then rendered on 
the verdict. But this can never be done if no cause of action is stated. 
Weil v. GreeneCounty, 69 Mo. 281, 286; Grove v. City of Kansas, 75 Mo. 
672; Welch v. Bryan, 28 Mo. 30. But it ought never to be said that you 
may for the first time state a cause of action for a trial after that has 
been had and take judgment on the new statement. The pleading of a 
cause of action must necessarily precede a trial, else difficulties would 
arise hard to measure. If a proper time to settle what amendment is 
necessary in order that a cause of action be stated is after the trial, there 
has been heretofore much waste of time by the courts in determining that 
question before the trial. It would seem that, if that procedure is al- 
lowable, it would simplify matters to try some case or other without a 
petition and then file a petition bottomed on the case tried. Our relief 
statutes are curative—that is their popular name—they are not creative. 
They cure a cause of action which before trial has been awkwardly, im- 
perfectly, or defectively stated; but they do not permit one to be man- 
ufactured out of new material after trial, so as to render judgment there- 
on. See in illustration St. Louis v. Wright Cont. Co., 210 Mo. 491, 500, 
501, 109 S. W. 6. 

The following cases relied upon by plaintiffs are far from sustain- 
ing them, viz.: Tebeau v. Ridge, 261 Mo. 547, 170 S. W. 871, L. R. A. 1915C, 
367 ; Sawyer v.Railroad, 156 Mo. 468, 57 S. W. 108; Elfrank v. Seiler, 54 
Mo. 134; and Case v. Fogg, 46 Mo. 44, 47. In neither of these was there 
a failure to state a cause of action, but in each a cause of action was 
imperfectly stated. In the first case an allegation of ownership of land 
was necessary. There was such allegation in effect, but the court stated 
(261 Mo. 558, 170 S. W. 873) that it was not “in apt terms.” It is stated 
in the opinion (261 Mo. 561, 170 S. W. 874) that “setting out in the 
petition in hec verba the paper containing the option to buy was a suf- 
ficient compliance with any requirement to plead ownership.” In_ this 
condition of the pleading, with no objections and each party treating the 
matter as sufficiently pleaded, the court held there was a cause of action 
stated. There was no question of amendment in the case. 

In the second case the court decided (156 Mo. 476, 57 S. W. 109) 
that the petition stated a cause of action. The court then took up the 
question whether an “alleged failure to negative payment” rendered the 
petition bad, and held it did not. Then the court added that, conceding 
the petition should have negatived defendant’s failure to exercise a 
certain option, it was merely a defect cured by the evidence and verdict; 
in other words, the court did no more than to say that, if a cause of 
action was stated, a defect in the petition was curable by verdict. 

In the third case it is expressly decided that the petition merely Jacked 
form, but did state a cause of action. But in the course of the opinion the 
court said: 

“There are only two things under our liberal system which are fatal to 
a suit, and those are: First, that the petition does not state facts suff- 
cient to constitute a cause of action; and, second, that the court has no 
jurisdiction over the subject-matter of the suit. And the fatality as to the 
first instance cited may be obviated go far as concerns a formal sufficiency 
by amendment; but, if the pleader refuse to amend, defeat awaits him.” 

This expression as to an amendment is laid hold of as aiding the 
course taken at the present trial. It has no application. The amendment 
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referred to evidently is one to be made before or during the trial; if not 
made then, “defeat awaits him.” 

In the last case the petition alleged the damages sustained on ac- 
count of the conversion of some merchandise, but imperfectly alleged its 
value. The value was denied by the answer, and the court merely held 
the defect was cured by verdict. 

It has been a long time since Judge Napton announced in Andrews v. 
Lynch, supra, that — 

“The old rule of the English judges that a verdict would supply 
whatever of necessity must have been praved to the jury has never been 
held to extend to cases where the gist of the action is omitted. Nor 
have the variuos statutes of amendments and jeofails enacted in several 
of our states and embodying this principle ever been construed to em- 
brace a case where no cause of action is stated.” 

That statement has never been questioned since; on the contrary, it 
is being cited on all fit occasions. 

[4] Passing by the foregoing, plaintiffs call to their aid section 
2026, R. S. 1909. It reads as follows: 

“When a judgment shall be arrested, the court shall allow the pro- 
ceedings in which the error was to be amended, in all cases when the 
same amendment might have been made before trial, and the cause shall 
again proceed according to the practice of the court.” 

That statute affords no relief to the situation in which plaintiffs find 
themselves. The statute means that when a trial court arrests a judgment, 
for a reason that is absolutely fatal to the case, that case is at an end, 
and, if the plaintiff has any right, a new action must be brought. It is 
said of motion in arrest that, “if granted, it does not necessarily result in 
a new trial” (Stid v. Railroad,.211 Mo. 411, 415, 109 S. W. 663, 664); 
that is, if the error or defect is such that it could have been cured by 
amendment before the trial, then the effect following the sustaining of 
the motion in arrest and allowing such amendment is.the granting a new 
trial (State ex rel. v. Fisher, 230 Mo. 325, 336, 130 S. W. 35, Ann. Cas. 
1912A, 970), when the cause may be heard this time on a pleading which 
states a cause of action; that is to say, in the language of the statute, 
“the cause shall again proceed according to the practice of the court.” 

In O’Toole v. Lowenstein, 177.Mo. App. 662, 160 S. W. 1016, the St. 
Louis Court of Appeals decided an amendment could be made after ver- 
dict, and it rightly remanded the case for new trial. But plaintiff lays 
hold of remarks of that court in the course of the opinion in stating 
what this court had decided concerning the right to amend after verdict. 
Golden v. Moore, 126 Mo. App. 518, 104 S. W. 481; Merrill v. Mason, 159 
Mo. App. 605, 141 S. W. 454. But the remarks of that court were rather 
introductory or explanatory of the case before the court, and were not 
involved in the decision of that case, and were not intended as a decision; 
and so that court cast it all aside by stating that the conditions existing in 
the two cases in this court were not in the case it was deciding, and then 
proceeded to decide that case in no way contrary to what we have here 
held. But we think the cases of Golden v. Moore, 126 Mo. App. 518, 104 
S. W. 481, and Merrill v. Mason, 159 Mo. App. 605, 141 S. W. 454, do sus- 
tain the trial court and are perhaps what that court based its ruling upon. 
But under the views herein stated those cases were erroneously decided. 

[5] From the foregoing considerations we think it clear that, when a 
cause of action is stated, but inaptly or imperfectly, it is curable under 
the terms of the statute after verdict, so that judgment may be rendered 
on such verdict. But, if no cause of action is stated, it cannot be made 
to sustain a judgment by amendment after trial. In such instance of turn- 
ing plaintiff out of court to begin over again, a new trial should be grant- 
ed with leave to amend in such way as to state a cause of action. 

[6] In further effort to escape from defendant’s point, plaintiffs show 

that counsel in making his statement of defendant’s case said the issue 
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was one of fact; that at the trial his objections were too general to advise 
plaintiff of his precise point until the motions for new trial and in arrest 
were argued. This cannot aid plaintiff; for the defect of failure to state a 
cause of action may be raised at “any stage of the case.” Chandler vy, Rail- 
road, 251 Mo. 592, 158 S. W. 35; Greer v. Railroad, 173 Mo. App. 276, 
158 S. W. 740- 
: — judgment will be reversed, and the cause remanded for new 

trial. 

Trimble, J.. concurs. 

Johnson, J.. dissents. 


On Motion for Rehearing. 
Per CuriaAM. Rehearing denied. 


Jounson, J. (dissenting). The petition alleges that on or about July, 
15, 1913, the parties entered into an oral contract of insurance by which 
defendant, a fire insurance company, insured certain described property in 
plaintiffs’ factory in Independence in the sum of $2,400 for a period of 
one year “upon the same general terms and conditons, so far as those 
embraced in certain written contract of insurance made and entered into 
between the defendant and these plaintiffs, under date of July 30, 1912, 
which said last named contract or policy of insurance is in words and 
figures as follows.” Then follows a copy of that policy which shows on 
its face that in consideration of the stipulations therein named and of a 
premium of $72 defendant had insured the same property for a period of 
one year from July 30, 1912, the date of the policy, in the sum of $2,400. 
Further the petition alleges the destruction of the property by fire on 
August 8, 1913 while the oral contract was in force, a demand by plain- 
tiffs for payment of the loss, and defendant’s refusal to comply with 
the demand. The petition was not attacked by demurrer, and the ans- 
wer was a general denial. 

At the beginning of the trial a general objection to the introduction 
of any evidence on the ground of the failure of the petition to state a 
cause of action was overruled, and plaintiffs introduced evidence tending 
to show that they had been doing business with defendant’s agent in Inde- 
pendence, who was authorized to countersign and deliver policies, that it 
had been the practice of the agent to issue renewal policies to plain- 
tiffs without formal request and to charge the premiums to plaintiffs’ 
account, and that a short time before the expiration of the policy issued 
July 30, 1912, one of the plaintiffs and the agent had a conversation in 
which the latter agreed to issue a new policy in the same amount and on 
the same terms, except that a higher premium would be charged. It ap- 
pears that defendant and other domestic insurance companies, taking 
advantage of a temporary withdrawal from the state of foreign com- 
panies, had raised the premium rates, and the agent at Independence had 
issued plaintiffs a policy of $1,000 in place of one for that amount which 
had been issued by a foreign company and was about to expire. Plaintiffs 
refused that policy, and ‘n an interview one of them had with the agent 
about that transaction the latter, in the course of the conversation, re- 
minded him that the policy for $2,400 dated July 30, 1912, was about to 
expire, and was told by plaintiff to continue that insurance. Plaintiff 
testified : 

“He said to me that the $2,400 policy would expire in a short time. 
* * * T told him then distinctly to renew that one, because there was no 
other place I could get it, and I wanted that policy continued, and he said 
he would do it. I understood him to say he would do it and supposed 
it was done. * * * ] dismissed it then from my mind, supposing, of 
course, he would renew it just as he said he would. I left town and went 
away soon after that supposing the insurance was taken care of.” 

The agent called as a witness by defendant denied such agreement, 
and testified that because of the increase in the premium rates plain- 
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tiff, at the mentioned interview, not only refused the new policy for 
$1,000, but also told the witness not to continue the insurance represent- 
ed by the policy of July 30, 1912. After the fire plaintiffs tendered the 
amount of the premium and demanded payment of the loss, but the tender 
and demand were refused, and this suit followed. 

The court refused defendant’s request for a peremtory instruction, and 
in the instructions to the jury declared, in substance, that plaintiffs 
would be entitled to recover on the hypothesis presented by their evidence 
that the agent of defendant, possessing authority to countersign and issue 
policies, had orally agreed for a stated premium to issue plaintiffs a re- 
newal policy on the expiration of the one then in force. The jury de- 
cided the issue of fact thus defined in favor of plaintiffs and returned 
a verdict for the full amount of their demand. Motions for a new trial 
pec by arrest of judgment were filed and overruled, and defendant ap- 
pealed. 

The grounds of the motion in arrest were that the petition does not 
state fac‘s sufficient to constitute a cause of action, and that the verdict 
is not responsive to the issues tendered by the pleadings and is insufficient 
to support a judgment. 

Counsel for defendant argue that the omission of the petition to 
allege the payment or tender of a premium, or, in other words, to al- 
lege a consideration for the oral promise to insure, constituted a failure to 
state a cause of action that could be taken advantage of at any stage of 
the proceeding and would not be waived by answer to the merits. Though 
technically the point was raised by the formal objection to the introduction 
of evidence, it was not brought to the actual notice of the court until the 
hearing of the motions for a new trial and in arrest. Plaintiffs then, over 
the objection of defendant, were allowed to amend the petition by inter- 
lining the words “in consideration of the promise of plaintiffs to pay 
defendant a certain sum then and there agreed upon as a premium,” and 
the motions were overruled. 

Defendant contends that after verdict no amendment of a petition 
may be made except as to mere irregularities of formal defects in the 
statement of the cause, and that a failure to allege a consideraton for an 
oral contract of insurance is a fatal defect which cannot be regarded as a 
mere irregularity, and therefore cannot be cured by amendment after 
verdict. 

Under the familiar rule that a petition should be liberally construed 
where the defendant does not assa‘l it by demurrer, but, by answering to the 
merits, accepts it as sufficient, there is much force in the argument of 
plaintiffs that the petition in question, before its amendment, sufficiently 
vleaded a considerat‘on (Tebeau v. Ridge, 261 Mo. loc. cit. 558, 170 S. W. 
871, L. R. A. 1915C, 367.) Passing that question and taking defendant in 
its position that no consideration was alleged, the subject to engage our 
attention is to ascertain the nature of the defect in the statement of the 
cause of action left by such omission. If this were an action on a 
written contract of insurance, the failure to allege a consideration would 
not constitute even an irregularity and could not successfully be made the 
subject of a demurrer (section 2774, R. S. 1909.) 


In Johnson v. Woodmen, 119 Mo. App. loc. cit. 101, 95 S. W. 952, we 
applied that statute to a written contract of insurance, and, answering the 
point that the consideration was not properly pleaded in the petition, held 
“there was no necessity for alleging any consideration at all,” since the 
promise to insure imported a consideration. Of course, that statute, by 
its terms being restricted to written instruments, cannot apply to an oral 
contract of insurance, and it must be conceded that under the general 
rules of pleading the averment of a consideration must be regarded as an 
essential element of a cause of action for the enforcement of such oral 
contract. McNulty v. Collins, 7 Mo. 69; Hart v. Wire Co., 91 Mo. 414, 
4 S. W. 123; County v. Auchley, 92 Mo. 126, 4 S. W. 425. 
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The rule of the common law that a verdict for plaintiffs would sup- 
ply whatever of necessity must have been proved to the jury has never 
been extended in this state to cases where the gist of the action is omitted 
(Hart v. Wire Co., supra), and while a verdict will cure all mere irre- 
gularities and imperfections in the statement of a cause of action which 
contains in an imperfect form all of the essential ingredients of a good 
cause, it will not cure a statement which fails to allege a constitutive 
fact, and the objection that the petition fails to state a cause of action is 
not waived by the failure to demur, and may be raised for the first time in 
the motion in arrest. Andrews v. Lynch, 27 Mo 167; Hart v. Wire Co., 
supra; Golden v. Moore, 126 Mo. App. 618 104 S. W. 481; Elfrank v. 
Seiler, 54 Mo. 134. 

But, where the omitted fact is consistent with the facts pleaded and 
with them would constitute a cause of action, the omission may be sup- 
plied by amendment. It cannot be doubted that, if the defect in question 
had been made the subject of an attack on the petition by demurrer, 
plaintiff would have been entitled to cure it by amendment, and in the 
futherance of justice the amendment could be allowed by the court when- 
ever his attention was first specifically directed to the defect, which in this 
case was by motion in arrest. Case v. Fogg, 46 Mo. 44; Sawyer v. 
Railroad, 156 Mo. 468, 57 S. W. 108; Elfrank v. Seiler, supra; Hart v. 
Wire Co., supra; Tebeau v. Ridge, 261 Mo. loc. cit. 559, 170 S. W. 871, 
L. R. A. 1915C, 367; Golden v. Moore, supra. 

The pertinent rule is that the parties may try their cause as if the 
omitted averment was in the petition or their pleadings, and it is per- 
fectly competent for the court, even after verdict, to amend in accordance 
with the proofs. Sawyer v. Railroad, supra. Under this settled rule of 
practice the court did not err in allowing plaintiff to supply the omitted 
averment by amendment made on the hearing of the motion in arrest, 
and the sole remaining question is whether or not such amendment com- 
pelled the granting of a new trial. 

In Stid v. Railroad, 211 Mo. loc. cit. 415, 109 S. W. 663, the Supreme 
Court, in defining the office of the motion in arrest, say that it is not to 
be confounded with the motion for a new trial, that, if granted, it does 
not necessarily result in a new trial, and that, if an amendment be al- 
lowed, the cause, by statutory command, proceeds according to the practice 
of the court. If the amendment relates to a fact which the parties did 
not contest at the trial and did not treat as an issue, a new trial should be 
ordered, but, if it relates to a fact without proof of which the triers of 
fact ought not to have given a verdict for the plaintiff and which the 
parties contested at the trial as one of the issues raised by the plead- 
ings, there is no reason and no authority for the view that the court must 
grant a new trial and cannot treat the defect as being purely formal, and 
therefore subject to the rule allowing amendments to make the pleadings 
conform to the proofs. This view accords with the dec‘sions of the 
Supreme Court in Case v. Fogg, supra, Sawyer v. Railroad, supra, EIl- 
frank v. Seiler, supra, and Tebeau v. Ridge, supra, of this court in Gol- 
den v. Moore, supra and Merrill v. Mason, 159 Mo. App. 605, 141 S. 'W. 
454, of the St. Louis Court of Appeals in O’Toole v. Lowenstein, 177 Mo. 
App. 662, 160 S. W. 1016, and Wilkinson v. Misner, 158 Mo. App. 55], 
138 S. W. 931, and of the Springfield Court of Appeals in Central Mfg. 
Co. v. Montgomery, 144 Mo. App. 494, 129 S. W. 460. 

As is well said in O’Toole v. Loweinstein, supra, 177 Mo. App. loc. 
cit. 666, 160 S. W. 1018: 


“Moreover, by section 2026, Revised Statutes 1909, the trial court is 
commanded, even when a judgment shall be arrested, to allow an amend- 
ment in all cases when the same amendment might have been made before 
trial, and the statute directs that the cause shall again proceed according 
to the practice of the court. Under this statute last cited amendment may 
be allowed even on the hearing of the motion in arrest, as was done in 
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Golden v. Moore, 126 Mo. App. 518, 104 S. W. 481, and the case is to 
proceed in accordance with the practice of the court, and this too, without 
the granting of a new trial, for the reason a motion in arrest, though 
sustained, does not necessarily result in a new trial. See Stid v. Mo. Pac. 
Ry. Co., 211 Mo. 411, 415, 109 S. W. 663. 

The facts of the case in hand forcibly illustrate the wisdom of the 
rule dispensing with a new trial where the parties have contested all the 
vital issues of the cause at the trial as though they were well pleaded 
and the triers of fact have fully considered and determined them. There 
was no dispute over the subject of a consideration for the alleged pro- 
mise of defendant to insure plaintiffs’ property, and the main issue the 
jury were called upon to settle was whether or not a promise was made 
by defendant to continue the insurance on the consideration of the re 
ciprocal promise of plaintiffs to pay an agreed premium. Defendant in- . 
sisted that no such promise to continue the insurance was made, and in 
the verdict the jury adopted the contention of plaintiffs on this issue, 
and necessarily found that there was a promise, and that it was supported 
by a consideration. What useful purpose could be served by trying these 
issues again, and of what right may it be defendant has been deprived? To 
hold that, despite the fact that the parties have been and have availed 
themselves of a fair opportunity to submit their controversy to a jury, 
another trial, nevertheless, must be ordered because of a defect in the 
petition which did not mislead or prejudice the defendant, would be to 
debase justice before the most barren of technical rules and to ignore 
the plain meaning and mandate of the statute of jeofails. 

Deeming the majority opinion to be in conflict with the decisions of 
the Supreme Court in Stid v. Railroad, 211 Mo. 411, 109 S. W. 663, Tebeau 
v. Ridge, 261 Mo. 547, 170 S. W. 871, L. R. A. 1915C, 367, Case v. Fogg, 
46 Mo. 44, and Elfrank v. Seiler, 54 Mo. 134, and with the decision of 
the St. Louis Court of Appeals in O’Toole v. Lowenstein, 177 Mo. App. 
662, 160 S. W. 1016, I request that the case be certified to the Supreme 
Court.” 


INSURANCE CO. OF THE STATE OF PENNSYLVANIA v. PARK 
& POLLARD CO. et al. 


180 New York Supplement 143. 


(Supreme Court of New York, es Division, First Department, 
January 16, 1920.) 


2. INSURANCE—NO_ PRIVITY OF CONTRACT BETWEEN 
REINSURER AND INSURED. 


There is no privity of contract between a reinsurer and insured, and 
a reinsurer is not liable to insured, but is merely an indemnitor, liable 
only to insurer whose risk is reinsured, so that recovery on the policy 
of reinsurance insures, not to the benefit of insured, but to the benefit 
of the general creditors of reinsured. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


4. INSURANCE—LIABILITY OF INSURER OF PART OF RISK 
UNDER POLICY TAKING EFFECT AS ORIGINAL INSUR- 
ANCE 


Where an insurer knew, when it issued its policy, that the original 
policy was still outstanding, and relied on the representations and agree- 
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ment of insured’s agent that it would be surrendered, as not wanted, not 
only did the insurer become an original insurer, but the company ‘with 
which it reinsured part of the risk, understanding the insurer’s policy 
was to constitute original insurance, and that the other policy was to be 
surrendered, was liable on its policy of insurance; the original insurer 
having a defense to an action on the policy issued by it. 


(For other cases, see Insurance, Dec. Dig. § 678.) 


5. INSURANCE—ESTOPPEL OF INSURED TO CLAIM THAT 
POLICY AGREED TO BE SURRENDERED REMAINED IN 
EFFECT. 

Insured having accepted, with notice and knowledge that it was 
issued on its agent’s representation and agreement that the original policy 
‘ would be surrendered, another policy of insurance, which, on account 
of the agreement for surrender, took effect as an original policy, cannot 
be heard to say that the original policy remained in force and effect, 
or that the original insurer is liable on it. 


(For other cases, see Insurance, Dec. Dig. § 112.) 


Appeal from Special Term, New York County. 

Action by the Insurance Company of the State of Pennsylvania 
against the Park & Pollard Company and others. From an interlocu- 
tory judgment overruling its demurrer to the complaint, defendant 
Park & Pollard Company appeals. Judgment reversed, and demurrer 
sustained. 


Argued before Dowling, Laughlin, Page Merrell, and Philbin,JJ. 


William Otis Badger, Jr., of New York City (Joseph Thurlow Weed, 
of New York City, of counsel), for appellant. 

Henry Gansevoort Sanford, of New York City, for respondent In- 
surance Co. of the State of Pennsylvania. 

Prentice & Townsend, of New York City (Robert Kelly Prentice, of 
New York City, of counsel), for respondents Stuyvesant Ins. Co and 
Industrial Fire Ins. Co. 


LAUGHLIN, J. The demurrer was interposed upon the grounds that 
the complaint fails to state facts sufficient to constitute a cause of ac- 
tion and that there is a misjoinder of parties defendant, in that the de- 
murring defendant is not a necessary or proper party, and that there is 
not and was not any privity of contract between the plaintiff and it. 

It is alleged in the complaint that the plaintiff is a Pennsylvania 
corporation authorized to transact business here; that the defendant the 
Park & Pollard Company is a Massachusetts corporation, having an 
office for the transaction of business in this state; that the defendants 
the Stuyvesant Insurance Company, which for brevity will be referred 
to as the Stuyvesant Company, and Edward E. Hall & Co. are domestic 
corporations; that the defendant the Industrial Fire Insurance Com- 
pany, which will be referred to as the Industrial Company, is an Ohio 
corporation lawfully doing business here; that prior to the 25h of May, 
1918, the Stuyvesant Company, through its local agent at Oswego, issued 
to the defendant the Park & Pollard Company a policy of fire insurance 
of $11,000 on grain and other merchandise in a warehouse at Oswego, 
N. Y., for one year, beginning on the 16th of July, 1918, in renewal of a 
policy of the same company then expiring, and on the same day the 
Stuyvesant Company reinsured $4,000 of the risk with the plaintiff; that 
on the 3d day of July, 1918, the defendant Edward E. Hall & Co. applied 
on behalf of the Park & Pollard Company to the Industrial Company 
for a like renewal for 1 year and 15 days of the imsurance of the Stuy- 
vesant Company which was to expire on the 16th of July, 1918, stating 
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and representing that they were the agents of the Park & Pollard Com- 
pany, and authorized to handle all of its insurance at Oswego, and pro- 
mised for and on behalf of it that the said policy of the Stuyvesant 
Company issued in renewal of said expiring insurance would be re- 
turned for cancellation as not wanted, and that the return and cancella- 
tion of said Stuyvesant Company’s policy became and was a considera- 
tion for and condition of the issuance by the Industrial Company of its 
policy of reinsurance and of its liability, although not so expressed in 
the policy; that Edward F. Hall & Co. were agents of the Park & Pol- 
lard Company, and were by it authorized to make such representations 
and agreements, and that, relying thereon, the Industrial Company issued 
its policy of reinsurance as applied for, and Edward E. Hall & Co. 
delivered it to the Park & Pollard Company, stating and representing 
that it was to be in renewal of the insurance of the Stuyvesant Com- 
pany, and the Park & Pollard Company received and r.tained the policy 
with knowledge of the facts; that, relying upon the representations and 
agreement of the Edward E. Hall & Co., when it applied to the Industrial 
Company for the reinsurance as aforesaid, in regard to the return and 
cancellation of the Stuyvesant Company’s policy, which had been rein- 
sured by the plaintiff to the extent of $4,000, the plaintiff reinsured the 
risk of the Industrial Company to the extent of $4,500; that the insur- 
ance policy of the Stuyvesant Company was not returned as agreed, and 
on the 20th day of July, 1918, the property insured was wholly destroyed 
by fire; that the insured now claims that the property insured exceeded 
in value the amount of insurance thereon and has refused to return the 
Stuyvesant Company’s policy for cancellation, and claims to hold both 
policies as in force and has presented proofs of loss under each of them; 
that, owing to the refusal of the insured to deliver the Stuyvesant Com- 
pany’s policy for cancellation, the consideration for the Industrial Com- 
pany’s policy and of the reinsurance thereof, in part, by the plaintiff has 
failed, and that said policy and the plaintiff’s reinsurance should be can- 
celed on the ground that the condition of the issuance and delivery 
thereof has not been performed, or, if the court shall hold that the Stuy- 
vesant Company’s policy was in equity canceled, that then plaintiff’s rein- 
surance thereof should be canceled; that the terms of the plaintiff’s con- 
tracts of reinsurance give it no right to defend an action brought by the 
insured upon either of the policies, and it is powerless to prevent pay- 
ment on either or both, and fears that payment of both policies may be 
made either voluntarily or as a result of actions at law “whereby the 
plaintiff will or may be unjustly or inequitably forced to pay reinsurance 
on both said policies, to its great and irreparable damage and injury”; 
that the plaintiff has no adequate remedy at law for the reasons stated, 
that for the further reasons that the defenses to the unjust and inequita- 
ble claims of the insured depend on facts extrinsic to the written con- 
tracts of insurance and reinsurance, and in the event of actions by the 
insured on the policies a defense would be in the hands of parties whose 
interests would be hostile to those of the plaintiff in so far as a re- 
covery of a judgment on either or both of them would establish a right 
of recovery over against the plaintiff; that the aid of equity is invoked to 
prevent a multiplicity of suits and circuity of action, and to restrain un- 
necessary and vexatious litigation, and that the rights and remedies of 
all parties as against the others may be determined in this suit of equity, 
and thereby innumerable actions to determine the same may be avoided. 

The prayer for relief is that the court may take proof of all the 
facts, and of the respective equities of the various parties, and enjoin 
actions by the insured on the policies and the payment of the policies, 
and that the Industrial Company’s policy and the plaintiff’s reinsurance 
thereof be canceled, or, in the alternative, that the Stuyvesant Company’s 
policy and the reinsurance thereof by the plaintiff be canceled, and for 
other relief which shall seem to the court just and proper. 
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The Stuyvesant Company and the Industrial Company interposed 
separate answers, which were served on the insured, admitting and 
adopting many of the allegations of the complaint, and particularly the 
allegations with respect to the agreement for the surrender and cancella- 
tion of the Stuyvesant Company’s policy, and each joins in the plaintiff's 
prayer that the court shall determine the rights and interests of the 
respective parties as against one another, and the Stuyvesant Company 
prays that its policy be canceled, and the Industrial Company prays that 
its policy be canceled. Defendant Edward E. Hall & Co. also demurred, 
and its demurrer was sustained, and the complaint dismissed as to it, and 
in that respect the decision is not presented for review. 


[1] The only point now made by the appellant is with respect to 
its first ground of demurrer, namely, that a cause of action against it 
is not shown. That point, I think, must be determined by the allega- 
tions of the complaint, without regard to the answers interposed by 
the other defendants, for the issues arising between the defendants 
by the service of the answers on codefendants, as authorized by sec- 
tion 521 of the Code of Civil Procedure, will remain unaffected by the 
decision on appellant’s demurrer to the complaint; and although the 
complaint may be dismissed, the action would continue for the deter- 
mination of the issues between the defendants. 

[2-5] It is well settled by the authorities, and is conceded, that there 
is not privity of contract between a reinsurer and the insured, or in 
other words between the plaintiff and the appellant, and that the re- 
insurer is not liable to the insured, and is merely an indemnitor, liable 
only to the insurer whose risk in reinsured, and that a recovery on the 
policy of reinsurance inures, not to the benefit of the insured, but to 
the benefit of the general creditors of the reinsured. Jackson v. St. Paul 
F. & M. Ins. Co., 99 N. Y. 124, 1 N. E. 539; Hastie et al. v. De Peyster 
et al., 3 Caines, 190; Herckenrath et al. v. American Mutual Ins. Co., 
3 Barb Ch. 63; Hoffman v. North British Ins. Co., 35 Misc. Rep. 40, 70 
N. Y. Supp. 106. It is a general rule that the plaintiff must be a party 
or privy to a contract to entitle him to maintain a suit in equity for its 
cancellation or rescission. Guilfoyle v. Pierce, 125 App. Div. 504, 109 
N. Y. Supp. 924, affirmed 196 N. Y. 499, 89 N. E. 1101; Vrooman v. 
Turner, 69 N. Y. 280, 25 Am. Rep. 195; Simson v. Brown, 68 N. Y. 355; 
Warnock Uniform Co. v. Garifalos, 224 N. Y. 522, 121 N. E,, 353; Em- 
pire Eng. Corp. v. Mack, 217 N. Y. 85, 111 N. E. 475. There can be no 
doubt, however, if the facts are as alleged, that the appellant is proceed- 
ing inequitably in attempting to enforce both parties, for it represented 
that it only intended to procure and hold one renewal policy of reinsur- 
ance, and it cannot now repudiate the representation, and in accepting 
and retaining the policy issued by the Industrial Company it must be 
deemed to have ratified the representations and agreement of its agent, 
on which the same was issued, and the Stuyvesant Company’s policy, al- 
though it remained outstanding at the time of the fire, should and will 
be deemed to have been surrendered and canceled. Davis & Son, Ltd., v. 
Russian Transport & Ins. Co., 182 App. Div. 668, 169 N. Y. Supp. 960. 


There can be no doubt, therefore, on the facts as alleged, that appel- 
lant is entitled to recover only on one of the policies, and that the plain- 
tiff is not liable on both policies of reinsurance. According to the facts 
pleaded, the Industrial Company knew when it issued its policy that the 
Stuyvesant Company's policy was still outstanding, and it relied on the 
representations and agreement of appellant’s agent that it would sur- 
render it as not wanted. The Industrial Company intended to become 
the insurer in place of the Stuyvesont Company, and therefore, unless 
the insured has in some manner rescinded the contract, or abandoned it, 
or become estopped from enforcing it, which does not appear, there 
would seem to be no defense to an action thereon. It appears, also, that 
the plaintiff occupied a similar position with respect to the reinsurance of 
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part of that risk, for assuming, as is alleged, that the representations 
and agreement with respect to the surrender of the Stuyvesant Com- 
pany’s policy came to the knowledge of the plaintiff, and it relied thereon, 
then it understood that the industrial Company’s policy was to constitute 
the renewal insurance, and that the other policy was to be surrendered, 
and on that theory it would be properly held liable on its policy of 
insurance. 

Assuming the facts to be as alleged, the Stuyvesant Company would 
have a good defense to an action on the policy issued by it, for the 
appellant having accepted the Industial Compony’s policy for insurance, 
with notice and knowledge that it was issued on the representation and 
agreement that the Stuyvesant Company’s policy would be surrendered, 
and that it was in lieu thereof, cannot be heard to say that the Stuyvesant 
Company’s policy remained in force and effect. Davis & Son. Ltd., v. 
Russian Trans. & Ins. Co., supra. The plaintiff, I think, can fully protect 
itself by giving notice to the Stuyvesant Company to defend, on that 
theory, any action that may be brought on its policy, and by demanding 
notice of the action and an opportunity to present evidence in support 
of the defense. It seems to me, therefore, that any theory on the facts 
alleged on which the plaintiff claims to be entitled to be relieved on 
either contract of reinsurance can be presented in the actions at law 
upon the policies, and that there is but little danger that it may be sub- 
jected to liability on both policies of reinsurance, unless it should fail, if 
afforded an opportunity on demand, to present the evidence in support of 
the defense in an action on one or both of the policies which it reinsured. 

[6] The complaint does not show that the representation and agree- 
ment made with the Industrial Company with respect to the surrender of 
the Stuyvesant Company’s policy were made to or with the plaintiff, nor 
are any facts alleged from which it may fairly be inferred that it was 
intended by the appellant that they should be communicated to the plain- 
tiff or to any reinsurer. No custom with respect thereto is pleaded, and 
it is not shown to what extent contracts of reinsurance are made. If the 
plaintiff had been a party to the representations and agreement with re- 
spect to the surrender of the Stuyvesant Company’s policy, that might 
afford a basis for the action, if it had no adequate remedy at law; but the 
facts alleged fail to bring the case in this regard within the doctrine ap- 
plicable to information communicated by merchants to trade rating agen- 
cies, and to representations upon which it is to be expected others may 
rely (Brackett v. Griswold, 112 N. Y. 454, 20 N. E. 376; Eaton C. & B. Co. 
v. Avery, 83 N. Y. 31, 38 Am. Rep. 389), and leave it rather within the 
rule confining liability on representations to those to whom they are made 
(Greene v. Mercantile Trust Co., 60 Misc. Rep. 189, 111 N. Y. Supp. 802, 
and cases considered; 13 Corpus Juris, § § 805, 806). I fail to see how 
the plaintiff has any better standing to bring the action than one of the 
companies it reinsured, and it seems to me that each insurance company 
must be left to defend, when sued on its policy. It should not and could 
not, I think, be held that it would be beyond the jurisdiction of a court of 
equity to take cognizance of this action (see McHenry v. Hazard, 45 N. Y. 
583; Jones v. Byrne [C. C.] 149 Fed. 457; Smith v. Smith, 30 N. J. Eq. 
564; St. Steven’s Church v. Church of Transfiguration, 130 App. Div. 175, 
114 N. Y. Supp. 623; Metropolitan Trust Co. v. Stallo, 166 App. Div. 649, 
152 N. Y. Supp. 173, affirmed 215 N. Y. 710, 109 N. E. 1084), but I think 
that the case falls within the general rule that a court of equity will not 
assume jurisdiction where there is an adequate remedy at law, which I think 
the plaintiff has. 

It follows that the interlocutory judgment should be reversed, with 
costs, and the demurrer sustained, with costs. All concur. 
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INSURANCE CO. OF NORTH AMERICA v. McWILLIAMS. 
(No. 7761.) 


(Court of Civil Appeals of Texas. Galveston. Nov. 26, 1919.) 
218 Southwestern Reporter 80. 


INSURANCE—INSURED NOT ENTITLED TO RECOVER WHERE 
POLICY CANCELED BY AGREEMENT WITH WAIVER OF 
TENDER OR RETURN OF UNEARNED PREMIUM. 

Where fire policy with standard cancellation clause was canceled by 
insurer, insured who, upon receiving notice of cancellation, immediately 
acquiesced therein, and surrendered policy to agent without demanding 
refund of the old premium, depending upon agent’s assurance that he would 
procure other insurance and apply overpaid premium upon new policy, 
could not recover upon the old policy, though agent failed to procure 
new one the policy having been canceled by mutual agreement, and insured 
having waived the tender or return of unearned premium as a condition 
precedent to cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from Harris County Court; Walter E. Monteith, Judge. 

Action by D. T. McWilliams against Insurance Company of North 
America. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 


Love, Wagner & Wagner and Elwood Fouts, all of Houston, for 
appellant. 
Atkinson & Atkinson, of Houston, for appellee. 


Graves, J. The judgment appealed from by the insurance company 
in this cause was a recovery upon a fire insurance policy issued by it upon 
the household furniture of the appellee, which contained what is known 
as the standard cancellation clause, as follows: 

“This policy shall be canceled at any time at the request of the in- 
sured; or by the company by giving five days’ notice of such cancella- 
tion. If this policy shall be canceled as hereinbefore provided, or be- 
come void or cease, the premium having been actually paid, the unearn- 
ed portion shall be returned on surrender of this policy or last renewal, 
this company retaining the customary rate; except that when this policy 
is canceled by this company by giving not'ce it shall retain only the pro 
rata premium.” 

Upon the issue of a cancellation of the policy or not, Mr. Mc- 
Williams, the appellee, testified; 

“Along about the Ist of August, 1917, I had a conversation with Mr. 
Cooley with reference to this pol'cy. He came out to my house between 8 
and 9 o’clock in the morning, and I was asleep at that time, and Mrs. 
McWilliams woke me up, and we had the conversation on the porch of my 
residence, right at the front door. I got up and dressed, and went out and 
talked with Mr. Cooley: My wife said that Mr. Cooley was at the door 
and wanted to see me, and I got up and went to the door, and said, 
‘Good morning,’ and shook hands with him, and he said that he had re- 
ceived a letter from the insurance company in which I was insured, among 
a number of others, to cancel the policy. He had the letter with him, 
and I looked at it—just glanced at it. He showed me the letter, and I just 
glanced at it, and I said, ‘Here, I want some insurance;’ and he said, ‘Don’t 
worry; I will carry you; I will transfer you into another company;’ that 
is what he said. On that ground I went and got my policy and handed 
it to him, but I never did receive another policy of insurance from him 
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or any one else covering my household furniture. The furniture was 
destroyed by fire on the 11th day of September, 1917, between 6 and 7 
o’clock in the evening. That would make it about one month after con- 
versation I had with Mr. Cooley with reference to the policy—about one 
month and eleven days. I figure it was about Ist of August when he 
talked to me. Mr. Cooley had the policy I surrendered to him; that is, 
I turned it over to him. I haven’t got it myself, and have never seen 
it since that day. At the time Mr. Cooley came out to the house and I 
had the discussion with him about taking up the policy, nothing was said 
about the premium on the policy which I delivered back to him; there was 
not a word said about that at all. The first time there was any mention 
made about the unearned portion of the premium on this policy was 
about a week after the fire.” 

On cross-examination he further said: 

“Mr. Cooley told me that the company had instructed him to cancel 
the policy—that was my understanding. After he told me he would put me 
in another company I surrendered the policy to him: I went in and got 
it and gave it to him. It was in the bedroom, and I went and got it and 
gave it to him. It was my understanding the policy was to be can- 
celed and another policy taken out in another company. Mr. Cooley told 
me that he would get me another policy in another company, and it was my 
understanding that he was going to apply the unearned premium of this 
policy to the new one. I thought that that was later than the 18th day of 
July, but that might be the right date. The fire occurred on the 11th of 
September. In the meantime I did not go down to see if he had secured 
another policy for me, because I took his word that he would’ send me the 
policy the same as he had always done. I relied on him to secure the other 
insurance.” 

Mr. Cooley was the company’s agent, and his version of the matter 
was this: 

“About the 18th of July, last year, I received notice from the In- 
surance Company of North America to cancel this policy. Mr. McWil- 
liams had this policy at the time. We received notice to cancel some- 
where between 30 and 40 policies for different reasons for this company 
On property at the Heights. They were drawing in their lines, and 
wanted to reduce the amount of their insurance at the Heights, and 
this was one of the number, and I took the letter signed by the special 
agent of the company to Mr. McWilliams at his home, and told him 
about it, and gave him the letter in his hand to read, so he did not have to 
take my word for t; it was the company’s instructions. He read the 
letter. He acceded to the request for cancellation. He remarked, “Well, 
I would not like to be without insurance-’ He went right in the house 
and got me the policy. I did not go in the house; I remained on the 
gallery. He went in and got the policy, and cheerfully gave it to me for 
cancellation. He told me he would like to be insured and was to come 
in our office; he goes by there every day to work; he was to come 
in our office, and see what we could do for him. I told him I would 
see. I told him I would see whether or not there was some other com- 
pany in our office that could write it for him. 

“He did not make any demand for the unearned premium. It was 
understood he should come in our office, when he would either have credit 
or get his unearned premium. It would be there, of course, at his dis- 
posal. He could have credit on the other insurance if it was issued; he 
could get his money. The credit stands there now. He agreed to do 
that.” 

He further testified that the policy was canceled and returned to the 
company’s general office in Atlanta, Ga., on the date of its cancellation, 
which was July 18, 1917. 

In this state of the evidence the appellant contended below that judg- 
ment should have gone in its favor, in that the uncontroverted proof 
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showed a cancellation by mutual agreement, a voluntary surrender of the 
policy for that purpose by the appellee without payment to, or demand by, 
him for the unearned premium, as well as a waiver upon his part of any 
claim to the tender or return of such premium as a condition precedent to 
the cancellation. 

We think the position was correct, and should have been sustained; 
there is no room for interpretation or difference as to what transpired 
here; both paties plainly state it. Mr. McWilliams received the company’s 
notice of cancellation, immediately acquiesced therein, and surrendered 
the policy for such dispcsition without demand for a refund of the over- 
paid premium, accepting instead and depending wholly upon the agent’s 
assurance about procuring other insurance for him and understanding at 
the time that this balance due him would be applied upon his new policy. 

Under facts not so strong in favor of cancellation, and construing the 
same standard ‘provision relating to it as is here involved, our Supreme 
Court, through the Commission of Appeals, in the very recent case of 
Insurance Co. v. Polemanakos (Com. App.) 207 S. W. 922, decided since 
the judgment herein was rendered, and of which accordingly the court in 
trying this cause did not have the benefit, held that neither tender nor 
payment of the unearned premium was a necessary prerequisite to can- 
cellation, properly given notice alone being sufficient, and that Polemanakos 
agreed to the cancellaton and waived repayment of the unearned premium. 
There was not even a surrender of the policy in that case at all. Pole- 
manakos was advised by the agent over the telephone that the company had 
canceled his insurance, and was asked to surrender the policy. He said, 
“All right,” that he would procure other insurance, which he later in fact 
did; but he never gave up the policy, and, after the fire had subsequently 
occurred, brought his suit to recover thereon. The court in its opinion re- 
views the authorities on the subject, including those in Texas holding a 
contrary doctrine—upon which the appellee here relies—and nothing further 
is deemed necessary in this case than a reference to that discussion; but it 
may be well to likewise say here, as the court did in the case referred to, 
that if there be doubt as to whether a tender or payment of the unearned 
premium was a necessary condition precedent to cancellation, it would 
not control the result in this instance, because the facts recited clearly 
show an agreement to cancellation and a waiver of the return at the 
time of the premium. See, also, Miller v. Fireman’s Ins. Co., 54 W. Va. 
344, 46 S. EF. 181; Hillock v. Traders’ Ins. Co., 54 Mich. 531, 20 N. W. 571. 

Since these conclusions determine the merits of the cause, other ques- 
tions presented become immaterial; the trial court’s judgment is reversed, 
and the cause is here rendered in appellant’s favor. 

Reversed and rendered. 
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LONG v. HARTFORD FIRE INS. CO. (No. 11109.) 
(Court of Appeals of Georgia, Division No. 1. March 3, 1920.) 
102 Southeastern Reporter 379.) 


(Syllabus by the Court.) 


2. DIRECTION OF VERDICT. 

Under the rulings in Athens Mutual Insurance Co v. Evans, 132 Ga. 
703, 64 S. E. 993, the evidence in the instant case demanded a verdict 
in favor of the insurance company, and the court did not err in so directing. 
See, also, in this connection, Lippman v. Aitna Insurance Co., 108 Ga. 391, 
33 S. E. 897, 75 Am. St. Rep. 62; McAfee v. Dixie Fire Insurance Co., 
18 Ga. App. 192, 89 S. E. 181. 


Error from Superior Court, Liberty County; W. W. Sheppard,, Judge. 
Proceedngs between J.C. Long and the Hartford Fire Insurance 
Company. Judgment for the latter, and the former brings error. Affirmed. 


Oliver & Oliver, of Savannah, for plaintiff in error. 
Seabrook & Kennedy, of Savannah, and King & Spalding, of Atlanta, 
for defendant in error. 


COLLINS et al. v. IOWA MFRS,’ INS. CO. (No. 33244,) 
(Supreme Court of Iowa. Feb. 16, 1920.) 
176 Northwestern Reporter 253. 


2. INSURANCE—NO FRAUDULENT CONCEALMENT OF EXIST- 
ENCE OF SHERIFF’S CERTIFICATE COVERING PROPERTY 
INSURED. 

In action on fire policy, evidence held to warrant jury finding that 
insured did not fraudlently conceal from company’s recording agent the 
existence of a sheriff’s certificate to the property. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—JURY FINDING AGAINST PROHIBITIVE RISK 

WARRANTED. 

Where fire policy in suit expressly permited previous insurance, and 
the existence of a sheriff’s certificate to the property was disclosed to the 
company’s recording agent by insured as soon as its existence was dis- 
covered, a few days after the policy was issued, held, jury was warranted 
in finding against contention of company, that, if facts pertaining to pre- 
vious insurance and sheriff’s certificate had been known at the home of- 
fice or by the recording agent, the risk would have been classified as pro- 
hibitive and the policy canceled. 


(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


5. INSURANCE—EVIDENCE AS TO PROBABLE CANCELLATION 
— BECAUSE OF PROHIBITIVE RISK INADMIS- 
In action on fire policy where company had burden of .showing 
only a breach of some condition of the policy, held, there was no error 
in excluding evidence as to what secretary at home office would have done 
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with reference to cancellation of policy if he had known of previous 
insurance and of existence of sheriff’s certificate covering the property. 


(For other cases, see Insurance, Dec. Dig. § 654 [1].) 


Appeal from District Court,- Woodbury County; W. G. Sears, Judge. 
Action upon a policy of fire insurance covering a home and its contents. 
There was a verdict for the plaintiff, and the defendant appeals. Affirmed. 


J. T. Sullivan, of Waterloo, and Henderson, Fribourg & Hatfield, of 
Sioux City, for appellant. 
McCormick and Ed Baron, all of Sioux City, for appellees. 


MODERN HOMES vy. ATLAS ASSUR. CO (No. 414.) 
(Supreme Court of New Jersey. June 12, 1919.) 
108 Atlantic Reporter 869. 


INSURANCE—RECOVERY WHERE PROOFS OF LOSS WERE 
NOT FURNISHED AND APPRAISAL DEMANDED WAS NOT 
HAD. 

No action was sustainable on fire policy, where the required proofs 
of loss were not furnished, and though an appraisal was demanded none 
was had, where there was no showing that the requirement as to proof 
of loss of the insurer, or that the failure to procure an award of the 
appraisers was due to the appraiser appointed by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 


Appeal from District Court. 

Action by the Modern Homes, Incorporated, against the Atlas 
Assurance Company. From a judgment for plaintiff, defendant appeals. 
Reserved. 


Argued June term, 1919, before Swayze and Parker, JJ. 


Arthur T. Vanderbilt, of Newark. for appellant. 
Thomas H. Brown, of Jersey City, for respondent. 


GRIMES v. VIRGINIA FIRE & MARINE INS. CO. (No. 8311.) 
(Court of Civil Appeals of Texas. Dallas. Feb. 14, 1920.) 
218 Southwestern Reporter 810. 


. INSURANCE—PAROL CONTRACT BY AGENT, REPRESENT- 
ING SEVERAL COMPANIES AND DESIGNATING NONE, UN- 
ENFORCEABLE. 

A paro! contract of insurance, made with an insurance agent represent- 
ing several companies, the company to take the risk not being specified, 
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and the agent not designating any company before the fire, is unenforceable 
especially against a company that had forbidden him to write any such 
risk, 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


Appeal from District Court, Hill County; F, L. Hawkins, Judge. 
Action by Fred O. Grimes against the Virginia Fire & Marine 
Insurance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


J. E. Clarke, of Hilsboro, for appellant 
Locke & Locke, of Dallas, for appellee. 


IN RE REYNOLDS’ ESTATE. (No. 200.) 
(Supreme Court of Vermont. Franklin. Feb. 9, 1920.) 
109 Atlantic Reporter, 60- 


10. INSURANCE—NECESSITY FOR AND CHARACTER OF IN- 
SURABLE INTEREST. 


Though great liberality is indulged in determining whether insured 
has anything at hazard in the subject-matter of the insurance, he must have 
such a right or interest as the law will recognize and protect, which must 
be of such a character, that the destruction of the property will have a 
direct effect upon it, and not a remote and consequential one. 


(For other cases, seen Insurance, Dec. Dig. §§ 114,115[1.]) 


11. INSURANCE—MORTGAGE NOT COVERING BUILDING DID 
NOT VEST INSURABLE INTEREST IN MORTGAGES. 


Where testatrix’s $500 mortgage, unlike her $1,000 mortgage, did not 
cover buildings on her land, the holders of such $500 mortgage had only 
an indirect and remote and not an insurable interest in such buildings. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


Appeal from Probate Court, Franklin County; Stanley C. Wilson, 
Judge. 

In the matter of Sarah C. Reynold’s Estate. From decree allowing 
the executrix’s account and making final distribution of the estate under 
the will, there is an appeal. Judgment reversed, and cause certified to the 
probate court for final decree in accordance-with the opinion. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and Slack, 
JJ. 


Warren R Austin, of Burlington, for appellants. 
Elmer Johnson and H. Elmer Wheeler, both of St. Albans, for ap- 
pellee. 
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MARINE. 


GULF TRANSP. CO. v- FIREMAN’S FUND INS. CO. (No. 20934.) 
(Supreme Court of Mississippi. March 8, 1920.) 
83 Southern Reporter, 730. 


1. INSURANCE—LOSS OF OIL BARGE NOT COVERED BY MA- 

RINE POLICY AGAINST “PERILS OF THE SEA.” 

Loss of an oil barge because while being towed in smooth waters 
within 30 minutes after starting on the voyage she broke under the weight 
of her own cargo, necessitating stranding, on account of initial defective 
construction, though she had been repaired by the insurer after a pre- 
viuos storm, was not covered by a policy against perils of the seas, fires, 
barratry, etc.; the loss not being proximately caused by a “peril of the 
sea.” 


(For other cases, see Insurance, Dec. Dig. § 403.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.) 


In Banc. 

Appeal from Chancery Court, Harrison County; W. M. Denny, Jr., 
Chancellor. 

Suit by the Fireman’s Fund Insurance Company against the Gulf 
Transportation Company: From decree for defendant for less than its 
claim against plaintiff, it appeals. Affirmed. 


. A. Leathers and Mize & Mize, all of Gulfport, for appellant. 
hite & Ford, of Gulfport, and Dart, Kernan & Dart, of New Or- 
leans, La., for appellee. 


Stevens, J. Appellant, Mississippi corporation had constructed and 
is the owner of a certain wooden barge “Bert.” This barge was con- 
structed at Gulfport, Miss., in 1916, and on August 2, 1916, appellee, the 
Foreman’s Fund Insurance Company, a foreign corporation of San Fran- 
cisco, Cal., executed a time policy of marine insurance whereby it under- 
took to insure the said Gulf Transportation Company for a period of 
one year, and in the sum of $35,000, against any loss or damage to said 
barge caused by the perils of the sea as named and set forth in the writ- 
ten contract. The perils, accidents, or contingencies insured against are 
set forth in the following clause: 

“Touching the adventures and perils which the said insurance com- 
pany is contended to bear and take upon itself in ths voyage, they are of 
the seas, fire, barratry of the master (unless the insured be an owner of 
the vessel), and of the mariners and all other losses and misfortunes 
which have or shall come to the damage of the said property or any part 
thereof, to which insurers are liable by the rules and customs of insur- 
ance in Boston, subject to the provisions or conditions referred to by 
clauses in this policy.” 

The barge was constructed for the transportation of oil, and soon 
after it was constructed, and the policy of insurance written, it was 
towed from Gulfport to Tampico, Mex., where it was used in carrying oil 
from Tampico to Lobos Island, making several trips. In February, 1917, 
it started upon a voyage from Tampico to New Orleans, La., in tow of 
a tug. On this voyage it encountered a storm which badly water-logged 
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and otherwise damaged the barge to such an extent that it was compel- 
led to put into the port of Galveston for repairs. Thereupon appellee 
company appointed one T. J. Anderson, a ship surveyor, to make a sur- 
vey and report to the insurance company. Mr. A, E. Fant appears to be 
the principal owner, the active agent, and dominant influence in appel- 
lant company. Mr. Fant went to Galveston to look after the interest of 
his company and there received from Anderson, the surveyor, recommen- 
dations as to what should be done to repair the damage to the barge. 
Without referring to immaterial conflicts in the testimony, it may be said 
generally that these negotiations between Fant and Anderson led to the 
preparation by Mr. Anderson of plans and specifications for the neces- 
sary repairs, and that based upon these specifications Fant, acting for 
the Gulf Transportation Company, contracted with one Weaver to repair 
or rebuild the barge in accordance with Anderson’s specifications. In 
the course of the work, Fant made payment to Weaver on the contract 
in accordance with the O. K. or recommendation of Mr. Anderson. The 
total expense of these repairs appears to have been $20,504.54, and under 
the terms of the policy appellant claimed and recovered $16,964.21 as the 
amount for which the Insurance Company was chargeable. Weaver 
completed his contract, and thereupon Anderson, at Mr. Fant’s request, 
gave a certificate of seaworthiness, upon which Frank B. Hall & Com- 
pany, the New York agents of appellee company, reinstated the policy 
for the full amount of $35,000; the additional premium to be paid when 
appellee settled for the loss incurred as above stated. Mr. Fant there- 
upon leased the barge, as repaired, to Charles Clark & Co., which com- 
pany had the barge towed up Houston Ship Channel to Lynchburg, Tex., 
where she was loaded with oil and proceeded on a voyage down Houston 
Ship Channel to Port Arthur, Tex. After going a short distance, about 
30 minutes after she started, and while in smooth and placid waters, she 
gradually began to settle, the oil began to seep out of the barge and make 
its appearance in the wake of the barge, and to prevent further sinking 
the captain “shoved her out of the channel in shallow water and anchor- 
ed the barge and then proceeded to Galveston light to report.” The cap- 
tain left the barge anchored over night and, returning the next morning, 
states: “She was resting on the bottom in about 12 feet of water.” That 
he thereupon “pumped water out of her and she floated, and we got back 
in the channel and carried her back to Lynchburg.” 

The parties failed to adjust or agree upon the loss or amount prop- 
erly chargeable under the terms of the policy, whereupon the Gulf Trans- 
portation Company instituted a suit on the policy in the circuit court -of 
Harrison county for the recovery, first, of the sum of $16,964.21 under 
the first loss; and for the sum of $35,000 alleged total loss for the acci- 
dent in Houston Ship Channel. It was the contention of the plaintiff 
that the barge opened up, became hogged, and so badly went to pieces in 
Houston Ship Channel that she is no longer fit for the purpose for which 
she was constructed, and that inasmuch as, under certain estimates ob- 
tained by appellant, it would require at least $40,000 to make the barge 
seaworthy, she is now a total loss. The barge at the time this suit was 
instituted, and at the time it was tried in the lower court, was anchored at 
Galveston, and a photograph of the barge as she lies at anchor is made a 
part of the record. Before the case was tried in the circuit court, appel- 
lee filed its bill in the chancery court of Harrison county to enjoin the 
prosecution of the suit at law, and seeking to transfer the issues to a 
court of equity for reasons unnecessary here to set out. To this bill 
appellant, as plaintiff in the action at law, filed an answer and cross-bill 
and consented to equity jurisdiction. The pleadings were thereupon 
drawn in accordance with the practice in chancery, and the cause sub- 
mitted to the chancellor upon the pleadings and proof, and a decree’ ren- 
dered awarding to appellant the full amount of $16,964.21, together with 
interest thereon, as the appropriate amount of loss incurred as a result 
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of the storm and as a consequence of the repairs made by Weaver, but 
denied any recovery on account of the alleged second disaster in the 
Houston Ship Channel. Appellant company was satisfied with the re- 
covery awarded for the first loss and elects to accept the amount found 
to be due for the first disaster, but prosecutes its appeal from that portion 
of the decree denying the claim of $35,000 on the policy as restored for 
the loss alleged to have been sustained in the Houston Ship Channnel. 
The only issue presented by this appeal, therefore, is the question whether 
or not appellant is entitled to recover damages claimed to have been sus- 
tained on the last voyage. 

On the question of liability two main contentions are made by coun- 
sel for appellant: First, that the repairs at Galveston were under the di- 
rect supervision of T, J). Anderson, a surveyor for the insurance com- 
pany; that Anderson as a surveyor for appellee company issued a cer- 
tificate of seaworthiness; that acting upon this certificate of seaworthi- 
ness the insurance company restored the policy for the full amount, and 
the barge started upon the journey which resulted in disaster; and that 
the insurance company is accordingly estopped from pleading or success- 
fully maintaining that the barge was not seaworthy. Second, that the 
gradual settling or threatened sinking of the barge, which the captain 
prevented by anchoring in shallow water, was a peril of the sea contem- 
plated and covered by the terms of the policy. Much is said in the bill 
of complaint and the cross-bill as to the authority of Mr. Anderson, the 
surveyor, and the alleged fraud of Mr. Fant in procuring the certificate 
of seaworthiness from Anderson; but the lengthy averments on these 
points have little or no bearing on the point discussed in this opinion. 
Complaint is likewise made that the barge went to pieces on July 7, 1917, 
and appellant did not give formal notice of abandonment until January 
26, 1918. There was no cross-appeal by appellee company from that por- 
tion of the decree awarding damages for the first loss. There is an ex- 
press warranty of seaworthiness, and upon this written clause of the 
policy appellee relies. Appellee furthermore contends that the proxi- 
mate cause of the damage alleged to have been sustained on July 7, 1917, 
was not one or more of the perils which appellee company agreed to bear. 
In reference to the proximate cause of the damage, there is evidence 
tending to show that the barge was structurally weak and not suited for 
the purposes for which she was built; that the new work done by Mr. 
Weaver, the contrac‘or. in Galveston, gave way when the barge was 
loaded and started on the voyage down Houston Ship Channel, and that 
“she broke under the weight of her cargo”; that in Houston Ship Chan- 
nel the water was smooth and placid; there was no collision, no obstruc- 
tions, and no negligence on the part of the master of the crew; that the 
barge became hogged and water-logged as a result both of structural 
weakness and the fact that the repairs were not properly made; that 
there were not sufficient longitudinal timbers to make her strong enough 
for the Gulf of Mexico trade; that the longitudinal bulkheads were 
halved into one another, and as a consequence thereof they do not furnish 
the strength that they should; and, furthermore, that the contractor who 
originally constructed this barge has, since this accident, placed more 
longitudinal timbers in barges subsequently constructed under similar 
plans to avert an accident of the kind here complained of. We shall 
quote certain portions of this testimony in disposing of the one and only 
law point which, in our judgment is decisive of this appeal. 


{1] Our view of the law as applied to the particular facts leads to 
an affirmance of decree complained of. Aside from any other ques- 
tion in the case, and especially the question of estoppel so much relied 
upon, any loss occasioned by the last voyage in the Houston Ship Chan- 
nel was not proximately caused by any of the perils insured against. Mr. 
Arnould, the leading authority on marine insurance, observes: 
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“Causa proxima non remota spectatur is a principle which is more 
rigorously applied to cases of marine insurance than to those of other 
liabilities.” : 

Arnould on Marine Insurance (9th Ed.) par. 783. The loss or dam- 
age sued for is not the result of any violent action of wind or waves, a 
collision, or obstruction. It affirmatively appears that the barge on its 
last journey encountered no storm or rough weather, struck no rock or 
other obstacle, but, on the contrary, whilesbeing towed in perfectly smooth 
and placid waters, and in 30 minutes after starting on the journey, broke 
under the weight of her own cargo. The testimony of Mr. Fant himself 
is conclusive on this point. He testifies that the original hogged and un- 
fit condition of the barge was the result of the storm which he thought 
could be remedied “by building the bulkheads back up and down her, 
and putting in sheathing on the inside, 4x12 inside the frame to hold her 
back in her shape”; that this, he thought, would make her strong enough 
to go to sea. But continuing he says: 


“That would hold her when she was light; but after putting in a 
cargo these 4x12’s were so strained that they gave way, I suppose, and, 
the fastenings being already once worked, she hogged again with the first 
cargo.” 

Capt. Larche, the United States Inspector of Hulls, among other 
things, says: 

“Since she went down the second time, I concluded that a great many 
of the fastenings had been broken and the new fastenings would not 
hold and she broke under the weight of her cargo.” 

Mr. Grant, a marine surveyor employed by appellant company after 
this second disaster, held a regular survey of the barge, and solemnly 
makes a report in which he certifies: 

“After careful examination of the barge, I am of the opinion she is 
structurally weak and not suited for the purposes she was constructed 
for. * * * It was further ascertained that the longitdinal bulkheads 
were halved into one another. This method of construction practically 
takes all the strength out of the longitudinal bulkheads.” 

Mr. Walmsley, appellant’s witness, says: 

“The port stern was broken or damaged to such an extent that it 
was lower than the starboard side, and that condition would show the 
barge is not staunch and strong enough for carrying bulk cargo. It 
might be termed hogged, but I call it broken. Hogged in the barge would 
mean a bend about amidship whether up or down, but being on the cor- 
ners I would call it broken. The weight of the oil caused this. Her con- 
dition shows that the barge was not staunch and strong enough for the 
purpose of carrying oil, * * * and that condition existed before the 
oil was loaded in the barge.” 

Both witnesses Haden and Collin testified as to structural weakness 
and lack of sufficient longitudinal timbers. 

[2] It is elementary that we should not reverse the chancellor on the 
facts unless his findings are clearly or “manifestly” wrong. Appellant 
relies largely upon legal presumptions. It contends that appellee’s agent 
supervised the repairs at Galveston and admitted that the barge was sea- 
worthy for the last voyage, and on that account is not only estopped from 
relying upon the breach of warranty pleaded in this case, but is further- 
more estopped from insisting that the barge settled or began to sink as 
the result of unseaworthiness. It may be conceded that in proper cases 
the insurance company can admit the seaworthiness of a vessel and be 
estopped from relying upon a promissory warranty of seaworthiness. But, 
if it be granted that appellee admitted the seaworthiness of the vessel at 
the commencement of the voyage down Houston Ship Channel, it does 
not follow that appellant is thereby entitled to recover under the policy. 
The loss complained of must be one within the terms of the policy. Cer- 
tainly if the vessel broke under the weight of her own cargo, without 
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encountering any perils of the sea, there can be no recovery. The testi- 
mony in the case justifies such a conclusion of the chancellor; and, so, 
any presumptions or conjectures must yield to the proof. It is not a 
case where a vessel sinks without any known cause. Competent sur- 
veyors have examined the barge since the last mishap and give their 
testimony as experts on the real efficient cause of the accident. Under 
this view, it is unnecessary to indulge in any presumptions in favor of 
seaworthiness, or as to the burden of proof on this point. Aside from 
the usual presumptions so much discussed in the briefs, there as no ex- 
traordinary circumstance of weather, wind, rocks, sand, or any other 
fortuitous event which contributed in whole or in part to the loss com- 
ee of. It is not a case of stranding, and therefore a loss under the 
policy. 

Counsel for appellant cite Arnould on Marine Insurance (9th Ed.) 
par. 694, to the point that, if the ship starts seaworthy, the underwriters 
are precluded of any defense based upon any alleged unseaworthy condi- 
tion. The author is there discussing cases in which the underwriters on 
the face of the policy “allowed the vessel to be seaworthy far the voy- 
age,” and the effect of such a provision on a loss “caused remotely by 
the ship having become unseaworthy, but proximately by a peril insured 
against.” Counsel have cited no case which does not require the loss to 
be “proximately caused” by one of the perils insured against. Surely 
the contract must govern the rights and obligations of the parties, and, 
as stated by counsel for appellee, “an insurance policy is not a promissory 
note.” It is certainly not our purpose to define the term “perils of the 
sea,” or to indicate all the losses comprehended by a policy of marine in- 
surance. Our duty in the case at bar is to determine whether the misfor- 
tune is an extraordinary or fortuitous accident against which indemnity 
is given, or an ordinary event which is not contemplated by the policy. 
Mr. Arnould, in paragraph 812, quotes from Lord Herschell as follows: 

“There must be some casualty, something which could not be fore- 
seen as one of the necessary incidents of the adventures. The purpose 
of the policy is to secure an indemnity against accidents which may hap- 
pen, not against events which must happen.” 

And, further: 

“Rule 7 of the Rules for Construction of Policy in the First Schedule 
of the Marine Insurance Act, 1906, declares that ‘the term “perils of the 
seas” refers only to fortuitous accidents or casualties of the seas. It 
does not include the ordinary action of the winds and waves.’ ” 

In Amer. & Eng. Ency. of Law (2d Ed.) vol. 19, p. 1023, it is said: 

“In considering what is and what is not a peril of the sea the ques- 
tion is whether the loss arose from injury from without or from weak- 
ness within.” 

In the case of Sassoon & Co. v. Western Assurance Co. (England) 
reported in Ann. Cas. 1912D, p. 1037, it appears that the leak through 
which sea water percolated was wholly due to the rotten hulk. Lord 
Mersey observes: 

“There was no weather, nor any other fortuitous circumstance, con- 
tributing to the incursion of the water; the water merely gravitated by 
its own weight through the opening in the decayed wood and so dam- 
aged the opium. It would be an abuse of language to describe this as a 
loss due to perils of the sea.” 

The contention that the underwriters are estopped to deny that the 
barge was seaworthy presents a more debatable question, and one which, 
under our view of the vital and controlling issue, it is unnecessary to de- 
cide. In the opinion of the writer there is much difficulty in the way of 
applying the doctrine of estoppel in this case. It is in evidence that not 
only Anderson but that Capt. Larche approved the original specifications 
for the repairs, and that both Anderson and Fant believed the barge 
would be seaworthy when the contractor, Weaver, had done the work in 


Marine.] Gulf Transp. Co. v. Fireman’s Fund Ins. Co. 499 


accordance with these specifications. It affirmatively appears that both 
parties to the contract thought the barge would be seaworthy, and there- 
fore it is not a case where the underwriters, with knowledge of the un- 
seaworthy condition of the vessel, nevertheless admit that the vessel is 
seaworthy. How can appellee company waive a condition which it did 
not know to exist? Mr. Arnould, in paragraph 688, observes: 

“Whether the assured were ignorant of the unseaworthiness of the 
ship or not also makes no difference; if the ship was not, in fact, sea- 
worthy at the outset of the adventure, either in the degree commensur- 
ate with her then risk, or for the voyage, as the case may be, that state 
of things never existed which was the foundation for the underwriter’s 
promise, and he subsequently can never be bound thereby.” 

But, as stated, it is unnecessary to decide whether there was a breach 
of the warranty in this case. It is significant that the very contractor 
who did the work was not used as a witness by either party, and there is 
evidence which tends to show that the repairs which Mr. Weaver did were 
not sufficiently substantial, and that the money paid to Weaver is a clear 
loss. This, under the issues, is appellant’s misfortune. 

On the law and the facts the decree of the learned chancellor must 
be affirmed. 

Affirmed. 
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ACCIDENT AND HEALTH. 


DAVIS v. GREAT EASTERN CASUALTY CO: (No. 92.) 
(Supreme Court of Michigan. Feb. 27, 1920.) 
176 Northwestern Reporter, 446. 


1. INSURANCE—INSURED COULD NOT RECOVER UNDER AC- 
CIDENT POLICY IF HE UNNECESSARILY EXPOSED HIM- 
SELF TO OBVIOUS DANGER: 

In an action on an accident policy defended on the ground that in- 
sured met his death by unneccessarily exposing himself to obvious dan- 
ger in attempting to leave a moving elevator, instruction of the court that 
plaintiff could not recover ‘if deceased attempted to leave the elevator 
while in motion, or while the doors were being closed preparaory to set- 
ting it in motion, and defining the proviso of the insurance policy, were 
without error. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


2. INSURANCE — LIMITATION OF INSURER’S LIABILITY 
WHERE ACCIDENT OCCURS WHILE LEAVING PUBLIC 
CONVEYANCE HELD NOT TO APPLY TO ELEVATOR. 
Where an accident insurance policy provided indemnity to the in- 

sured against accident within any public passenger conveyance, or while a 
passenger within an elevator, a proviso, limiting insurer’s liability if 
insured should meet with accident “while entering or leaving, or attempt- 
ing to enter or to leave, or upon the step or steps or platform or running 
board of ‘any conveyance,” did not apply where the insured was killed 
while leaving a passenger elevator. 


(For other cases, see Insurance, Dec. Dig. § 452-) 


Error to Circuit Court, Kent County; Willis B. Perkins, Judge. 

Action by Elvert M. Davis, administrator, against the Great Eastern 
Casualty Company. Judgment ‘for plaintiff, and defendant brings error, 
Affirmed. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Travis, Merrick Warner & Johnson, of Grand Rapids, for appellant. 
James H. Campbell, of Grand Rapids (E. M. Davis, of Grand Rapids, 
of counsel), for appellee. 


Suarre, J. On June, 10, 1917, the defendant company issued to 
James W. Hunter an accident and sickness policy. It insured the de- 
ceased— 

“against the effects of bodily injuries caused directly, solely and indepen- 
dently of all other causes by external, violent and accidental means, ...... 
and also against the effects of sickness as follows: 


Accident Benefits. 


In First Annual After 

Section A. Year of Increase for Fifth 

Policy First Year Year. 

For loss of life... peanaiecenuat $2,000 $200 $3,000 
o + t * ” * 


only ie sais injuries are sustained in the manner specified in section 
C, clauses 1, 2, and 3. * * * 
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“Section C—1. While traveling as a passenger in a place regularly 
provided for passengers, within any common carrier’s public passenger 
conveyance (animals, zrial machines or conveyances excepted) ; or 

“2. While a passenger within an elevator provided for passenger service 
only; or 

3. While within any burning building except a shop or factory, b 
being burned by fire or suffocated by smoke, provided the insured shall 
not be assisting or acting as a volunteer or paid fireman.” 

Under “Additional Provisions,” it is provided: 

“(b) This insurance does not cover * * * loss * * * from injuries 
fatal or otherwise resulting wholly or in part directly or indirectly from 
* * * unnecessary exposure to obvious danger. * 


“(e) This insurance does not cover loss from injuries, fatal or other- 
wise, received by the the insured while entering or leaving, or attempting 
to enter or leave, or while upon the step or steps, or platform or running 
board of any conveyance except under section D, E or F.” 

On July 2, 1917, the deceased, while attempting to pass out of an 
elevator at the third floor of the Browning Hotel in the city of Grand 
Rapids, sustained injuries resulting in instant death. The plaintiff was 
appointed administrator with the will annexted of his estate. Proofs of 
loss were furnished the defendant. Upon payment being refused, plain- 
tiff brought this suit to recover the $2,000 provided for in said policy to 
be paid in case of death. 

The defendant, in a notice attached to its plea, alleged that the injuries 
which caused the death of plaintiff’s decedent were received “while en- 
tering or leaving or attempting to enter or leave a conveyance, to wit, 
the passenger elevator in the Hotel Browning,” and also that the injury 
= caused by the deceased “unnecessarily exposing himself of obvious 

anger.” 

The circuit judge submitted both questions to the jury. He defined the 
latter, and as to the former said that the deceased “had a right to get off 
the elevator when it was standing still, and if while in the act of getting off, 
the elevator started, and he was injured, that his estate can recover.” 

The jury found for the plaintiff in the amount of $2,000, with interest, 
$137.50. Judgment was entered therefor, and defendant appeals. 

1. Did the deceased unnecessarily expose himself to an obviuos danger? 
The only witness to this unfortunate occurrence was John Henry Guest, 
the man who was running the elevator. His description of the elevator 
itself and how it was operated was as follows: 

“The elevator runs from the basement to the top floor and is operated 
by electricity. The doors at the different floors are double doors, in two 
parts. They open both ways and are placed on wheels or iron pulleys at: 
the top of the doors. The doors slide together in the middle like little 
barn doors, and when closed fasten together. After they were closed they 
cannot be opened only from the inside. The doors were hung on two 
iron rods at the top. The wheels at the top of the doors run along these 
rods from side to side. The doors are attached to the elevator opening. 
The doors are on the inside of the elevator shaft. The doors at each 
floor are arranged so that they open and close together. The elevator is 
operated, started, and stopped by a lever at the right-hand side of the 
elevator. The operator faces the south; that is toward the halls run- 
ning from the elevator shaft. The doors open and close with a device 
we had, a little patent device we had; we put our hand on as soon as 
we reach the floor. We attach this little device and the doors opened, 
and when we got ready to leave the floor we would close them. The de- 
vice opened and closed both doors at once. 

* The elevator was ascending, and Mr. Hunter stepped on the 
elevator at the same time. The lady was going to the third floor and Mr. 
Hunter, I supposed, was going to the fourth floor. They got on the 
elevator at the lobby or office floor. The lady stepped into the elevator first 
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and then Mr. Hunter. The lady didn’t say anything about what floor she 
wanted. I knew what floor she wanted. The lady was Mrs. Mooney. She 
was stopping at the hotel. Mr. Hunter had just taken apartments in the 
hotel, on the fourth floor. He called for the fourth flooréwhen he got on 
the elevator. When they both got into the elevator I started the elevator up 
after closing the door, and when I got to the third floor I stopped the el- 
evator to let Mrs. Mooney out. Mr. Hunter stood directly behind Mrs. 
Mooney. I opened the doors on the third floor, and Mrs. Mooney stepped 
out and started down the hallway. I closed the door, and Mr. Hunter 
stepped out on the same floor. 

“Q. Did you close the doors of the elevator before you started the 
elevator? A. Yes, sir; I was closing them. 

“Q. Had they been closed when you started the elevator? A. The 
doors were closed nearly that far (indicating) when I started the eleva- 
tor at the third floor. Mr. Hunter was directly behind Mrs. Mooney as 
she stepped out and started down the hall. Mr. Hunter stepped to the 
door, the elevator door, and he stepped out, and as he stepped out I hol- 
lered to him that this was not his floor. As he stepped out, I says: ‘This is 
not your floor.’ 

“Q. You said that when you say that he was stepping out? A. No, 
before. I couldn’t see him right good. I know he was standing behind the 
lady, but { was paying attention to the floor. I opened the door at the 
third fioor; Mrs. Money stepped out. I saw Mr. Hunter draw near. I 
said: ‘This is not your floor, Mr. Hunter.’ I shut the door. He was then 
on his way out to follow the lady. He had a paper in his hand, and his 
hat was in his hand. 

“Q. What happened? A. The elevator, well I should judge, went up 
about three feet before Mr. Hunter's head struck the top, and I reversed 
the car. His head struck the iron casing at the top of the door, that is. 
the iron rail in casing on which the wheels of the door run. As the 
elevator went up, it carried Mr. Hunter along with it, and his head struck 
this rail. Mr. Huter had partly stopped. I tried to grab him with this 
hand.* I hollered at him first, and then I tried to catch him and pull him. 
He had stepped then so that I couldn’t, and I reversed the elevator after 
we had gone up about three feet. The door is about seven feet high. At 
that time one foot was out of the elevator and the other was on the 
floor of the elevator. I think he had stepped out with his right foot. It 
didn’t seem to me that the foot that he extended out of the elevator 
reached the floor of the hall.” 

On cross-examination he was asked: 

“Q. Did Mr. Hunter make any move to step off the elevator before 
you started up again? A. I couldn’t see Mr. Hunter until I had seen him 
stepping out. He was directly behind Mrs. Mooney. At the time I seen 
him stepping out the elevator was then moving. I supposed the doors 
were nearly closed, and I seen Mr. Huntet do this, and I hollered to Mr. 
Hunter. He got one foot clear out of the elevator.” 

[1] There are apparent contradictions in his testimony as to the po- 
sition of the doors when the deceased attempted to alight therefrom. 
One cannot but he impressed with the conviction that he was seeking to 
excuse himself from blame in starting the elevator before the door was 
closed. It was a physical impossibility for the deceased to step out, or 
attempt to step out, of the elevator after the doors were closed, as he 
states. The jury might well have found, as they apparently did find, under 
the charge of the court, that Guest started the elevator before closing the 
door and at the very moment deceased was in the act of stepping out. 
If such were the fact, it cannot well be said that he unnecessarily exposed 
himself to obvious danger. This language is so plain and so easily un- 
derstood that the jury needed no instruction as to its meaning. It was, 
however, defined by the trial judge, and we find no criticism thereof. The 
jury were also specifically instructed that the plaintiff could not recover 
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if the deceased attempted to get out of the elevator while it was in motion 
or when the doors were being closed preparatory to setting it in motion. 


2. Does the limitation in paragraph (e), above quoted, relieve the de- 
fendant from liability? We are fully in accord with the claim of de- 
fendant’s counsel, “that every word in an insurance policy means some 
thing and was put there for a purpose. Every provision has some 
meaning, and the interpretation by which a provision in a policy is made 
useless and of no effect is avoided by the courts where another inter- 
pretation would make the provision mean something,” and with the quota- 
tion from page 416 of volume 1 of Corpus Juris, “A policy of accident 
language used,” cited by them. 

(2] This language is plain, and should be easily understood. The 
deceased was to be indemnified if injured: First, while traveling as a 
passenger in any public passenger conveyance; and, second, while a pas- 
senger within an elevator provided for passenger service only. It is ap 
parent that an elevator was not deemed or considered as a “public pas- 
senger conveyance,” else the specific provision as to it would not have been 
added. The insured was indemnified against two different and unconnected 
risks. One was while riding in a conveyance, and the other while a 
passenger in an elevator. To this his attention was called in plain and 
unmistakable language. 

Let us now turn to paragraph (e), in which the limitation of liabi- 
lity relied on is found. In it, the defendant is relieved if the injury to 
the insured is received “while entering or leaving, or attempting to enter 
or leave, or while upon the step or steps, or platform or running board of 
any conveyance.” We believe that the understanding of any person ac- 
eepting such a policy would be that the words “any conveyance” so used 
referred to the “public passenger conveyance” specified in section C—1 
and had no connection with the word “elevator” in section C—2. We 
feel strengthened in this conviction by a consideration of the entire 
paragraph. There is greater danger of accident “when entering or leav- 
ing, or attempting to enter or leave, or while upon the step or steps, or 
platform or running board,” than when riding in such a conveyance. 
From this extra hazard, the defendant sought to relieve itself tu the ex- 
tent to which its liability was lessened under other provisions as to pay- 
ments. Should the death of deceased be held to have occurred while 
alighting, etc., from such a conveyance, its liability would be but $50. 
Elevators have no platform, steps, or running boards. The use of these 
terms in connection with the world “conveyance” is persuasive that it 
was intended and understood by the contracting parties to mean a ves- 
sel, vehicle, or car so equipped, and employed in the general conveyance 
of passengers. Giving this interpretation to the language of paragraph (e), 
we find no error in the charge of the cout prejudicial to the defendant. 
The only question for the consideration of the jury was whether deceased 
unnecessarily exposed himself to obvious danger. The jury found that 
he did not. 


The judgment is affirmed. 
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(VANESOVICH v. NORTH AMERICAN LIFE & CASUALTY CO. 
(No, 21658.) 


(Supreme Court of Minnesota. Feb. 20, 1920.) 
176 Northwestern Reporter, 502. 


(Syllabus by the Court.) 

1. INSURANCE— WHETHER INSURED IN HIS APLICATION 
FALSELY REPRESENTED THAT HE HAD NOT HAD HER- 
NIA QUESTION FOR JURY. 

In this action on an insurance policy for accidental injury causing 
hernia, the court did not err in denying the motion of defendant for 
judgment non obstante. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—PROOF IN ACTION ON ACCIDENT POLICY 
HELD TO MAKE CASE OF ACCIDENTAL INJURY AND NOT 
ONE OF SPECIAL INDEMNITY FOR ILLNESS. 

The proof made a case of accidental injury under the policy and not 
one of special indemnity resulting from illness. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


INSURANCE-WHETHER ALLEGED FALSE STATEMENT 

IN APPLICATION AS TO PREVIOUS HERNIA MATERIALLY 

AFFECTED ACCEPTANCE OF RISK QUESTION FOR JURY. 

Under the evidence the court properly left the jury to determine 
whether, if plaintiff made false statements in his application with regard 
tc having had hernia, it materially affected either the acceptance of the 
risk or the hazard assumed by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from District Court, Hennepin County; H. D. Dickinson, 
Judge. 


Action by Paul Ivanesovich against the North American Life & 
Casualty Company. Verdict for plaintiff, and from an order denying its 
motion in the alternative for judgment notwithstanding verdict or a new 
trial defendant appeals. Order affirmed. 


Harry 5S. Swenson, of Minneapolis, for appellant. 
John J. Keefe, of St. Paul, for respondent. 


Hott, J. The appeal is from an order denying defendant’s motion in 
the alternative for judgment notwithstanding the verdict or a new trial. 

The action is upon an accident insurance policy, plaintiff claiming that 
a timber fell upon him producing double inguinal hernia necessitating a 
surgical operation. The defense is that when he applied for the insurance 
he falsely represented that he had not had hernia. 

[1] Defendant asserts the record to be conclusive of the fact that 
prior to his application for insurance plaintiff had been operated for 
hernia; hence his representation that he had never suffered therefrom 
was false and voided the policy. For the present we may assume the 
consequences of a misrepresentation in the respect charged to be as de- 
fendant claims. But we have carefully considered the evidence and reach 
the conclusion that whether plaintiff had ever had hernia or had been 
operated therefor previous to the injury for which he sues was for the 
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jury and not the court. Plaintiff denied point-blank that prior to apply- 
ing for this insurance he had ever had hernia or undergone an operation. 
Dr. Evert, the surgeon who operated upon plaintiff a few days after the 
accident in question, testified from memoranda then made that on the 
right side was a scar and the tissues had been replaced so as to indicate 
clearly to him that there had been a prior operation for inguinal hernia. 
The surgeon had no recollection whatever of the operation or what he 
found except as disclosed by the memoranda. Plaintiff claimed that the 
scar was from a burn received from molten metal some ten years previous 
In this he was corroborated by Dr. Larson, who had examined the scar. 
This medical expert also gave the opinion that the conditions which the 
surgeon’s memoranda indicated as_ existing might as well have been 
caused by a burn as by an operation for hernia. Hence, if it be conceded 
that plaintiff's having hernia prior to his application for the insurance 
avoided the policy, it yet remained for the jury to determine whether or 
not he had been thus afflicted. The undisputed physical facts do not un- 
equivocally indicate a prior operation for hernia. It is not a case like 
Pampusch v. Nat. Council of Knights & Ladies of Security, 176 N. W. 
158, recently decided, where there was no dispute as to the conditions 
found at a post mortem and no divergence among the expert opinions 
based thereon. Here defendant's experts could only base an opinion on 
inferences from notes made by Dr. Evert at a time when the indications 
of a prior operation were of no particular importance. The scar tissues 
referred to in the notes were not from a surgeon’s knife, according to 
the positive testimony of plaintiff, but resulted from a severe burn. To 
warrant the rejection of plaintiff's testimony of no prior operation as 
perjury, for if not true it is not to be excused on the ground of mistake 
or ignorance, there must be clear proof of such physical conditions that it 
would compel a unanimous opinion from medical experts that a prior 
operation for hernia had been had. Such is not the case. 


[2] The contention can hardly be taken seriously that plaintiff's 
claim must arise under a provision of the policy for special disability in- 
demnity resulting from illness after the policy had been in. force 90 days, 
where the illness originates from or is complicated with certain causes, 
among them hernia. If it does, there could be no recovery; for plaintiff 
was operated within a month after the insurance was effected. But there 
is not the slightest testimony to contradict plaintiff's that as he was one 
of eight men loading onto a car a heavy oak timber 16 feet long and 1 
foot square, used for a railroad switch block, the men having hold of the 
one end let it drop, and plaintiff at the other end fell backward and 
against the car with the end of the timber over his lower abdomen; 
that he was immediately assisted to bunkhouse in the railroad yards 
and a doctor called; that his abdomen swelled; that his foreman shortly 
took him to the hospital of the railroad company where the operation 
took place. The surgeon who performed the operation testified that 
plaintiff was not in a condition to work before the operation and dis- 
claimed ability to state when the condition necessitating operation arose. 
Prior to the time the timber fell -on him, plaintiff was actively engaged 
in his usual work. The evidence clearly places the cause of action under 
the accident provision of the policy and not under the health provision. 


[3] Numerous assignments of error relate to rulings on testimony 
offered. From Dr. Evert defendant elicited an opinion that plaintiff had 
had a previuos operation for hernia, and also that the ones for which 
he operated might have existed for months. Surely it was proper cross- 
examination to inquire of him whether the accident occurring as tes- 
tified to by plaintiff was not the likely cause of the condition which re- 
quired the operation performed by the witness. The hypothetical ques- 
tion put to Dr. Larson. plaintiff's expert, calling for an opinian as to 
whether the conditions Dr. Evert testified his memoranda indicated as 
existing might as well have been caused by a burn as a prior operation 
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for hernia, properly included the conditions thus testified to by Dr. 
Evert and properly excluded the latter’s opinions relative to the con- 
ditions. Ahern v. Minneapolis Street Ry. Co., 102 Minn. 435, 133 N. W. 
1019; Crozier v. Minneapolis Street Ry. Ce. 106 Minn. 77, 118 N. W. 
256. Neither in the court below nor here did appellant point out wherein 
the hypothetical question did not incorporate the proper facts fully and 
correctly. Nor did the giving of such opinion any more than the giving 
of the opinion of defendant’s medical expert usurp the function of the 
jury. It is true, the jury were to determine whether the alleged accident 
caused the conditions which subjected plaintiff to the operation, and 
whether what was found in the old scar tissue indicated a prior hernia 
or some other injury; but, in order for a jury of laymen to arrive at a 
correct conclusion on a question wherein their experience was limited 
or, perhaps, none at all, it was almost indispensable to call to their aid 
the opinion of men learned in medical science. 


[4] In the application for this insurance plaintiff stated that he had 
never had any form of some 13 different ailments, including hernia, and 
that he had no physical deformity. The answer pleads the falsity of this 
representation and the proof above referred to was to establish that 
plaintiff was afficted with hernia when the application was made. The 
court was requested to instruct the jury that if plaintiff was then suf- 
fering from this malady no recovery could be had. But the court left 
it to the jury to say whether, in case they found that plaintiff had hernia 
when he obtained the insurance, it “was material as affecting the ac- 
ceptance of the risk or hazard assumed.” This presents the doubtful pro- 
position in the appeal. Our statute, section 3527, G. S. 1913, provides 
that falsity of any satement in the application for insurance shall not 
bar a recovery unless the “false statement was made with actual intent 
to deceive or unless it materially affected either the acceptance of the 
risk or the hazard assumed by the insurer.” Whether a false statement 
materially affects either the acceptance of the risk or hazard assumed is 
ordinarily a jury question, with the burden of proof upon the insurer, 
Johnson v. Nat. Life Ins. Co., 123 Minn. 453, 144 N. W. 218, Ann. Cas. 
1915A, 458. There was really no effort on the trial to show that, if 
plaintiff had been operated on for hernia, the operation itself or the 
hernia repaired thereby would affect either the acceptance of the risk 
or the hazard assumed. Indeed, the inference from the testimony of 
one of the doctors is that a second hernia seldom occurs at the point 
where a prior one has been repaired, and, again, the medical experts 
spoke of congenital disposition to hernia, which is not true hernia and 
may never develop into such. Furtheremore, Dr. Evert’s testimony that 
even from the injury received in the accident complete or strangulated 
hernia was not brought about, in that the sack holding the intestines 
where the break in the surrounding muscles or integuments occurred did 
not have to be dissected in the operation he performed. Under this 
state of the evidence the learned trial court did not err in submitting the 
question to the jury. We have not held that because one has at some 
time had a hernia it, as a matter of law, affects his insurable risk or 
hazard. This is apparent from what is said on the subject in the opinion 
in Olsson v. Midland Ins. Co., 138 Minn. 424, 165. N. W. 474. The fact 
that hernia is found in various stages and of different sorts naturally 
leads to the conclusion that it does not always affect the risk in all in- 
surance contracts. Under statutes similar to ours, limiting the effect of 
representations including the issuance of insurance other courts have 
held it a jury question whether the existence of hernia materially affects 
the risk or hazard. Levie v. Metropolitan Ins. Co., 163 Mass. 117, 39 
N. E. 792; Collins v. Casualty Co. of America, 224, Mass. 327, 112 N. E. 
634. L. R. A. 1916E, 1203. As bearing upon questions that the accident 
produced the injury and that hernia is of various sorts so as to present 
issues for the jury, see: Atlanta Acc. Ass’n v. Alexander, 104 Ga. 709, 30 
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S. E. 939, 42 L. R. A. 188; Thorton v. Travelers’ Ins. Co., 116 Ga. 121, 
42 S. E. 287, 94 Am. St. Rep. 99; Berry v. United Commercial Trav. of 
America, 172 Iowa, 429, 154 N. W. 598, L R. A. 1916B, 617, Ann. Cas. 
1918A, 706. 


[5] A new trial was asked on the ground of newly discovered evid- 
ence and it is insisted that the showing entitled defendant to another 
trial. The affidavits of defendant’s attorneys tend to show that a person 
of plaintiff’s name had been insured in another company and had received 
indemnity for an injury to his thumb. His wife’s name was similar to 
the name of plaintiff’s wife. Plaintiff in his application stated that he 
had no other insurance and never received indemnity for accident. One 
of the defenses was the falsity of these representations. Defendant also 
had the affidavit from the agent who adjusted and paid the indemnity 
for the crushed thumb stating that he could identify the man.to whom 
it was paid. On the hearing plaintiff presented a later affidavit from 
this same agent that he had then seen plaintiff, who was not the person 
that had received the indemnity referred to in his former affidavit. It is 
plain that the court would have abused judicial discretion had a new 
trial been granted on the ground of evidence newly discovered. 

[6,7] Finally it is claimed that the recovery is too large; hence there 
must at least be a reduction. The court below was not requested to re- 
duce the verdict, and this court should not act in the first instance unless 
it is quite apparent that appellant would suffer an injustice that could 
not be remedied. This case is not of that sort. Plaintiff asked for $350 
indemnity, but needlessly apportioned the loss between the time he was 
totally and partially disabled, alleging that by the accident “he has been 
totally disabled from carrying on his occupation as laborer for a period 
of four (4) months. and has been partially disabled from carrying on 
said occupation for a period of six (6) months.” Before the trial com- 
menced plaintiff asked leave to amend the complaint by inserting 8 
months of total disability and 3 of partial. This was denied. Under 
the policy there can be a recovery for 52 weeks of total disability at $50 
per week, whereas the maximum recovery for partial disability does not 
exceed 3 weeks at $25 per week. The court so advised the jury, but 
said the recovery must be limited to $350 and interest. Nothing was said 
about 4 months total disability in the charge and no instruction was 
requested thereon. The evidence would have justified finding that the 
accident resulted in more than 7 months’ total disability. This being the 
record, the trial court would even now be justified in amending the 
pleading to conform to the proof rather than reduce the verdict. 

We discover no reversible error. 

Order affirmed. 


KOPRIVICA v. STANDARD ACC. INS. CO. (No. 15756.) 


(St. Louis Court of Appeals. Missouri: Jan. 6, 1920. Rehearing Denied 
March 2, 1920.) 


218 Southwestern Reporter, 689. 


1. INSURANCE—PLAINTIFF SUING ON ACCIDENT POLICY 
HAS BURDEN OF PROVING ACCIDENTAL INJURY WAS 
SOLE CAUSE OF DEATH. 


In an action on policy insuring “against loss resulting directly, ex- 
clusively, and independently of all other causes from bodily injury sus- 
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tained * * * solely through external, violent and accidental means,” 
plaintiff has the burden of proving sufficient facts from which a reasonable 
inference can be drawn that an injury received by accidental means was 
the sole cause of death. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


INSURANCE—AFTER INSURED’S PROOF OF ACCIDENT, 
INSURER’S PROFF THAT IMMEDIATE CAUSE OF DEATH 
WAS CONGESTION OF LUNG PUT BURDEN ON INSURED 
TO SHOW ACCIDENT CAUSED CONGESTION. 


Proof that barrel of beer fell on insured, that he became sick, was 
put to bed, and on the following day was taken to a hospital, where he 
died six weeks later, warrants inference that accident caused death, but 
was overcome by positive evidence produced by insurer that immediate 
cause of death was pneumonia followed by congestion of the lung, such 
evidence shifting burden on plaintiff to produce evidence tending to show 
that the congestion of the lungs was caused or could have been caused by 
the accident insurer, in absence of such evidence, being entitled to a di- 
rected verdict. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

“Not to be officially published.” 

Suit by Mihajlo Koprivica against the Standard Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Anderson, Gilbert & Hayden, of St. Loius, for appellant. 
Eugene Hale, of St. Louis, for respondent. 


Biccs, C. A suit upon an accident policy by a brother of the insured, 
who was named as beneficiary in the policy. 

No question arises upon the pleadings. After a verdict for plaintiff 
for the full amount of the policy, $570, the trial court sustained defen- 
dant’s motion for a new trial on the ground that the verdict was against 
the weight of the evidence, making a proviso, however, that defendant 
should pay all accrued costs in the case within ten days. Defendant refused 
to pay the costs, and the court thereupon overruled its motion for a new 
trial, 

Defendant brings the case here, and contends that there was no 
evidence warranting the submission of the cause to the jury. 


By the policy, dated May 7, 1914, defendant insured Damjan Kopri- 
vica, brother of palintiff, “against loss resulting directly, exclusively, and 
independently of all other causes from bodily injuries sustained * * * 
solely through external violent, and accidental means.” 

[1] Policies of the character of the one in suit have been before the 
courts of this state a number of times, and the terms have been con- 
strued. The burden was upon plaintiff to prove that the insured suffered 
bodily injuries through accidental means, and further that such injuries 
produced the death of the insured directly, exclusively, and independ- 
ently of all other causes. At least there must be sufficient facts es- 
tablished by the evidence from which a reasonable inference can be. drawn 
that the injury received by accidental means was the sole cause of death. 
Goodes v. Commercial Travelers, 174 Mo. App. 330, loc. cit. 346, 156 S. 
W. 995: Brunswick v. Standard Accident Insurance Co., 213 S. W. 45, 
not yet officially reported; Wright v. Commercial Travelers, 188 Mo. 
App. 457, 174 S. W. 833; Dunn v. Insurance Co., 197 Mo. App. 457, 196 
S. W. 100; Lamport v. Ins. Co. (Sup.) 199 S. W. 1020. 
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[2] All that plaintiff’s evidence discloses is that a barrel full of beer 
weighing about 1,200 pounds fell against the insured’s chest on July 5, 
1914. Plaintiff testified the barrel fell on insured’s belly, on his chest; 
that thereafter he was pale in the face and could not talk and was put 
to bed; that he was sick that night, and on the afternoon of the next 
day he was taken to the City Hospital, where he died on August 14th 
about six weeks later; that before July Sth the insured was strong and 
healthy. Plaintiff did not summon a doctor at the time of the accideny 
or produce any of the hospital physicians. As far as plaintiff's evidence 
is concerned, all that is shown about the insured after he was sent to 
the hospital is that two days thereafter he could talk, and on August 14th 
following he died. Evidently plaintiff was mistaken about the weight 
of the barrel, as we happen to know that the ordinary full beer barrel 
weighs about 350 pounds. 

{3] From this evidence, standing alone, the inference could be drawn 
that the accident caused the death. However, the defendant produced 
positive testimony that the immediate cause of death was pneumonia 
followed by congestion of the lung. Dr. Meyers, of the City Hospital 
testified that, when the insured arrived, the doctors could not diagnose 
his case, and in about a week thereafter they performed an exploratory 
operation, which ‘developed a case of appendicitis; that the appendix 
was removed, and that the patient recovered from the operation; that 
during the convalescing period pneumonia developed, and following 
pneumonia an abscess developed in his lungs; and that the immediate 
cause of the death was abscess in the lung. This evidence was uncon- 
tradicted. 

When this evidence appeared in the case that the immediate cause of 
death was congestion of the lung, the right of plaintiff to have the jury 
draw a further inference that the insuued died from the effects of the 
accident or that the lung congestion was caused by the accident vanished, 
and it was then the duty of plaintiff to produce evidence tending to show 
that the congestion of the lung was or could be caused by the accident. 
Guthrie v. Holmes, 272 Mo. 215, loc. cit. 233-235, 198 S. W. 854, Ann. 
Cas. 1918D, 1123; Hurck v. Railroad, 252 Mo. 48, 158 S. W. 581; Sowders 
v. Railroad, 127 Mo. App. 119, 104 S. W. 1122. 

[4] The fact of the accident being established, and as a result 
thereof insured was taken to the hospital, where he afterwards died, per- 
mitted the jury to infer, if they chose, that the accident caused the death, 
but, as said by Nortoni, J., in Sowders v. Railroad, 127 Mo. App. loc. 
cit. 124, 104 S. W. 1123 in referring to presumptions of fact proceeding 
from other facts in proof: 

“They are therefore rebuttable or disputable as a matter of course. 
Inasmuch as such presumptions merely amount to an assumption of what 
may be true, as indicated by the probabilities and the rationale of ex- 
perience, they may be entirely overcome or removed from the case by 
competent proof going to supply the fact presumed. Lawson on. Pre- 
sumptive Evidence, 559; 22 Am. & Eng. Ency. of Law (2d Ed.) 1235, 
1236; Moreau v. Branham, 27 Mo. 351; Ham v. Barrett, 28 Mo. 388. And 
it is the well-established law that a presumption of fact will not be per- 
mitted to contradict or overcome facts actually proved. Lawson on 
Presumptive Ev. 659; Whittaker v. Morrison [1 Fla. 25] 44 Am. Dec. 
627; Morton v. Heidorn, 135 Mo. 608-617 [37 .S. W. 504].” 

[5] The positive evidence in the case to the effect that there were 
intermediate causes between the accident and the death which might or 
might not have been the proximate cause of the death shifted the bur- 
den to plaintiff of producing evidence tending to show that the conges- 
tion of the lung which was the immediate cause of death was caused 
or could have been produced by the blow of the beer barrel. It would 
not do to permit the jury to infer that such could be the case, as the 
fact that the congestion of the lung could be caused by a blow is not a 
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matter of common knowledge, but is a scientific fact to be shown by medi- 
cal experts. The plaintiff having failed in his duty in this regard, the 
court should have directed a verdict for the defendant. 

Respondent refers to the cases of Goodes v. Commercial Travelers, 
174 Mo. App. 330, 156 S. W. 995, and Greenlee v. Casualty Co., 192 
Mo. App. 303, 182 S. W. 138. 

In the Goodes Case the insured died a few minutes after the acci- 
dent, and medical experts testified that in their opinion the accidental 
fall of the deceased caused his death. In the Greenlee Case the insured 
died within 36 hours after receiving a fall, and there the doctor testified 
that at the autopsy they found a bruised and torn wound on the left side 
of the head just above and a little back of the ear, and, answering a 
hypothetical question propounded to him, embracing the facts as pre- 
sented ‘by plaintiff’s evidence, the physician testfied that in his opinion the 
fall and injury resulting could and might have caused the death. These 
cases are wholly different from the case under consideration. 

] However, in view of the fact that the cause was tried and sub- 
mitted upon the wrong theory, and had the court intimated that it would 
give the peremptory instruction to find for defendant, plaintiff could 
have taken a nonsuit and filed a new cause and had thereby an oppor- 
tunity of producing the missing link in the evidence, we have concluded 
in the interest of justice to remand the cause for a new trial. 

In view of another trial we add that the court erred in the main 
instruction for plaintiff in assuming that there was evidence to establish 
the fact that the beer barrel crushed plaintiff, and that it struck his body 
over his kidneys, and that it crushed his kidneys. The instruction was 
broader than the evidence and submitted facts that were neither pleaded 
nor proved. 


With the cause was submitted a motion by plaintiff to strike from 
the files defendant’s abstract of the record on the ground of insufficiency. 
In view of the fact that defendant amended its abstract by interlineation 
curing the main defect asserted against it, we do not think the other 
defects sufficient to warrant us in sustaining the motion. It is therefore 
overruled. 

The commissioner recommends that the judgment be reversed, and 
the cause remanded. 


Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


GREAT EASTERN CASUALTY CO. vy. COLLINS. (No. 10243.) 
(Appellate Court of Indiana, Division No. 2, Feb. 17, 1920.) 
126 Northeastern Reporter, 86. 


1. INSURANCF—ACCIDENT POLICY AVOIDED BY REPRESEN- 
TATION THAT NO INDEMNITY HAD BEEN RECEIVED 
FROM ANY OTHER COMPANY. 


A statement in an application for an accident policy to the effect that 
applicant had received no indemnity from any other indemnity company, 
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when at the time he had made such representation he had received indem- 
-~ at least six times from other companies, was such a false and frau- 
dulent representation as to avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 299.) 


2. INSURANCE—ACCIDENT POLICY COULD BE AVOIDED FOR 
FALSE REPRESENTATIONS IN APPLICATION WITHOUT 
TENDERING BACK PREMIUMS. 


Where applicant for accident insurance falsely represented in his ap- 
plication that he had never received any indemnity from any other com- 
pany, when he had in fact received indemnity at least six times, and the 
insurance company, prior to discovering such fraud, paid an indemnity in 
excess of all premiums paid, the insurer could avoid the policy without 
tendering back premiums paid. 


(For other cases, see Insurance, Dec. Dig. § 310[1].) 


3. INSURANCE—INDEMNITY PAID ON POLICY FRAUDULENT- 
LY OBTAINED RECOVERABLE. 


Fraud in obtaining an accident policy, or fraudulent representations 
to obtain money thereon, will base a claim of the insurer for the return 
of the money, if it did not have knowledge of such fraud at the time of 
the payment. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Circuit Court, Floyd County; John M. Paris, Judge. 

Action by Harry A. Collins against the Great Eastern Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, with in- 
structions. 


Charles L. Jewett, Walter V. Bulleit, and Henry E. Jewett, all of 
New Albany, for appellant. 
Stotsenburg & Weathers, of New Albany, for appellee. 


MARREN vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 32206.) 


(Supreme Court of Iowa. Feb. 16, 1920.) 
176 Northwestern Reporter, 203. 


1, INSURANCE—REFUSAL TO SUBMIT ISSUE OF PARTIAL 
DISABILITY IN ACTION ON POLICY WAS ERROR IF 
THERE WAS ANY EVIDENCE THEREOF. 


In an action on a policy providing indemnity for total, and also for 
partial, disability, if there was any evidence upon which the jury had a 
right to find partial disability, it was error not to submit that issue. 


(For other cases, see Insurance, Dec. Dig. § 668[13]-) 


2. INSURANCE—REFUSAL TO SUBMIT ISSUE OF PARTIAL 
DISABILITY NOT ERROR WHERE EVIDENCE SHOWED 
EITHER TOTAL DISABILITY OR A MERE PRETENSE OF 
DISABILITY. 


In an action on a policy providing indemnity for both total and 
partial disability, where the evidence showed either that plaintiff was to- 
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tally disabled or that she was merely pretending and was not disabled at 
all, the court properly refused to submit the issue of partial disability. 


(F or other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—EVIDENCE DID NOT REQUIRE SUBMISSION 
OF ISSUE OF PARTIAL DISABILITY WITHIN MEANING 
OF POLICY: 


If the ability of an injured nurse to perform some isolated duty of 
a trained nurse defeats recovery on a reply as for total disability, it, nev- 
ertheless, does not entitle her to recovery as for “partial disability that 
prevents the assured from performing fully work essential to the duties 
of his occupation,” and evidence of such ability did not require the sub- 
mission of the issue of partial disability. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from District Court, Clinton County; A. P. Barker, Judge. 

The appellant complains of the refusal of the trial court to submit 
to the jury the question whether plaintiff had suffered a partial rather 
than a total disability. Affirmed. 


J. E. Purcell and A. L. Schuyler, both of Clinton, and A. C 
Wylie, of Sigourney, for appellant. 
Wolfe & Wolfe and W. J. Keefe, all of Clinton, for appellee. 


ABBOTT v. TRAVELERS’ INS. CO. (No. 39.) 
(Supreme Court of Michigan. Feb. 27, 1920.) 
176 Northwestern Reporter, 473. 


INSURANCE—WHETHER FALL OR DISEASE PROXIMATE 

CAUSE OF DEATH FOR JURY. 

In action on policy insuring against death from accidental injury 
“independently of all other causes,” there being evidence that insured 
had been afflicted prior to his death with cirrhosis of the liver, and that 17 
days before his death he had suffered a fall on a staircase which was 
claimed to have caused his death, the issue whether his death was caused 
by an accidental injury independant of all other causes held for the jury. 
{Affirmed by divided court.] 


(For other cases, see Insurance, Dec. Dig. § 668[11]-) 


Error to Circuit Court, Wayne County; Fred S. Lamb, Judge. 

Action by Edna Abbott against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed by divided 
court. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Vandeveer & Foster, of Detroit (Maurice H. McMahon, of Detroit, 
of counsel), for appellant. 


Walters & Hicks, of Detroit, for appellee. 
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WHEELER v. STANDARD ACC. INS. CO. OF DETROIT, MICH. 
(No. 20755-) 


(Supreme Court of Nebraska. Feb. 14, 1920.) 
176 Northwestern Repoiter, 670. 


(Syllabus by the Court.) 


1. INSURANCE—OCCASIONAL OCCUPATION .MORE HAZAR- 
DOUS THAN THAT NAMED IN THE POLICY DOES NOT 
REDUCE AMOUNT OF RECOVERY FOR INJURIES. 


The fact that the insured under an accident insurance policy oc- 
casionally or incidentally performs acts that pertain to an occupation 
that is classed by the insurer as more hazardous than the occupation 
named in the policy does not have the effect of reducing the amount of 
recovery in the event of injury. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


2. INSURANCE—WHETHER ONE INSURED UNDER ACCIDENT 
POLICY HAS CHANGED HIS OCCUPATION IS A QUESTION 
FOR THE JURY. 


The question as to whether the insured, claiming indemnity under an 
accident insurance policy, has changed his occupation is ordinarily a 
question of fact, to he determimed by the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—NOTICE OF PARTIAL DISABILITY UNDER AC- 
CIDENT POLICY HELD SUFFICIENT. 


A beneficiary under an accident insurance policy, in respect of partial 
disability, served notice on the insurance company that he was partially 
disabled for 16 weeks; that at the time of filing his claim the partial dis- 
ability continued; that an injured limb then caused swelling and pain when 
he attempted to walk. Held, that the notice was sufficient, and that 
the company was liable for the 10-week period of partial disability that 
prevailed subsequent to the filing of the original claim, and that was 
pleaded in plaintiff’s petition. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from District Court, Adams County; Dorsey, Judge. 

Action by William F. Wheeler against the Standard Accident In- 
surance Company of Detroit, Mich. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


F. P. Olmstead, of Hastings, for appellant. 
Stiner & Boslaugh, of Hastings, for appellee. 
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GRAND LODGE BROTHERHOOD OF RAILROAD TRAINMEN vy. 
MARTIN. (No. 2161.) 


(Court of Civil Appeals of Texas. Texarkana. Nov. 26, 1919. Rehear- 
ing Denied Dec: 11, 1919.) 


218 Southwestern Reporter, 40. 


INSURANCE— ONLY PREMIUMS PAID RECOVERABLE ON 
REPUDIATION OF BENEFIT POLICY DURING INSURED’S 
LIFE. 

The repudiation and attempted cancellation, without cause, by an 
insurer of its contract of life insurance during life of insured, though after 
a claimed total and permanent disability of insured which, if such, would 
entitle him to certain benefits, not terminating or impairing the contract, 
but it being terminated only by the voluntary election of insured to ac- 
quiesce in the abandonment, his measure of recovery is not the value of 
the policy, but, at most, the premiums paid, with interest. 


(For other cases, see Insurance, Dec. Dig. § 246-) 


Appeal from District Court, Fannin County; Ben H. Denton, Judge. 

Action by Prince J. Martin against the Grand Lodge Brotherhood 
of Railroad Trainmen. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


C. W. Collister, of Cleveland, Ohio, and Thos. P. Steger, of Bon- 
ham, for appellant. 

Rosser Thomas, of Dallas and Cunningham & McMahon, of Bon- 
ham, for appellee. 


AMERICAN NAT. INS. CO. v. BALL. (No. 6314.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 14, 1920.) 
218 Southwestern Reporter, 71. 


1. INSURANCE—POLICY HOLDER BOUND BY CONDITIONS 
THOUGH HE FAILS TO READ THEM. 
A policy holder is bound by the printed conditions of the policy, 
though he failed to read them: 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—RIGHT OF HEALTH AND ACCIDENT INSURER 
TO TERMINATE POLICY. 


Where a health and accident policy extended ‘until February 1, 1908, 
and for such further periods as might be stated in renewal receipts, held 
that the insurer was authorized under the provision of the policy, declaring 
that acceptance of any renewal premium shall be optional, to terminate the 
policy by refusing to accept a renewal premium; it being immaterial that 
the insurer’s agent, who gave notice of termination, referred to the policy 
having lapsed. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 
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3. INSURANCE—PLEADING IN ANSWER CONDITIONS WAR- 
RANTING TERMINATION OF POLICY UNNECESSARY. 


The failure of insurer, which terminated a health and accident policy, 
to plead the policy condition authorizing it to terminate will not prevent it 
from defeating recovery by insured of premiums already paid, on the 
theory there was a breach of contract, on the ground that the policy al- 
lowed it to terminate the risk; such condition being part of the contract 
alleged to have been breached. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Guadalupe County Court; J. B. Williams, Judge. 

Action by William B. Ball against the American National Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and tendered. 


Greenwood & Short, of Seguin, for appellant. 
Wurzbach & Wirtz, of Seguin, for appellee. 


KUBEY v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA, 
(No. 15505.) 


(Supreme Court of Washington. Jan. 13, 1920.) 
187 Pacific Reporter, 335. 


3. INSURANCE—RECEIPT OF NOTICE OF ACCIDENT WITH- 
IN PROPER TIME A JURY QUESTION. 


In an action on an accident policy, whether defendant insurer received 
notice of the accident by letter written by plaintiff policy holder’s son with- 
in a week after the accident held for the jury under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Department 1. 
gnnenet from Superior Court, King County; Walter M. French, 
Judge. 
Action by H. Kubey against the Traveler’s Protective Association of 
America. From judgment for plaintiff, defendant appeals: Affirmed. 


Grinstead & Laube, of Seattle, for appellant. 
Walter B. Allen, of Seattle, for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


NAVICKIS v. FIREMAN’S FUND ASS'N. 
(Supreme Judicial Court of Massachusetts. Plymouth. March 5, 1920.) 
126 Northeastern Reporter, 388. 


INSURANCE—GRATUITOUS PAYMENT OF UNENFORCABLE 
LOSS BY INSURER OF AUTOMOBILE TO CONDITIONAL 
SELLEK NOT WAIVER OF DEFENSE OF NO PROOF OF 
LOSS AS AGAINST BUYER. 

Where a policy against theft issued on an automobile conditionally sold, 
in favor of the seller and buyer as their interest might appear, required 
written notice of loss to the insurer or its authorized agent, and within 
60 days a signed and sworn statement of the time and cause of loss, any 
failure of insured to render such statement within time being stipulated to 
render the claim void, and after a loss no such statement was given, pay- 
ment by the insurer to the conditional seller was a mere gratuity, which 
did not operate as a relinquishment by the insurer of its right, when sued 
by the buyer’s administrator, to insist on compliance with the policy. 


(For other cases, see Insurance, Dec. Dig. § 562.) 


Report from Superior Court, Plymouth County; Patrick M. Keating, 
Judge. 


Action on a policy insuring an automobile against theft and other perils, 
brought by Frank Navickis, administrator, against the Fireman’s Fund 
Association: Verdict was directed for defendant, and the case reported 
to the Supreme Judicial Court.. Judgment ordered for defendant on the 
verdict. 


Morris Shapira and George W. Folsom, both of Brockton, for plain- 
tiff. 
Brown & Came, of Boston, for defendant. 


Braey, J. The policy issued by the defendant to the Henley-Kimball 
Company and the plaintiff's intestate, insuring as their interest may ap- 
pear for the term of one year an automobile against certain perils, in- 
cluding theft of the car, required that in the event of loss or damage the 
assured should forthwith give notice in writing to the company or the au- 
thorized agent who issued the policy, and within 60 days thereafter, un- 
less the time was extended in writing, render a statement signed and 
sworn to by the assured stating the time and cause of the loss. If the 
assured failed to render such statement within the time specified or- as 
extended, his failure “shall render such claim null and void.” The car 
was stolen. It is undisputed that the time never was extended, and the 
intestate without having rendered a statement died more than 60 days 
after the date of loss. But the defendant nearly 6 months thereafter 
having paid to the Henley-Kimball Company, which also had failed to 
render a statement, the amount of its insurable interest, and the jury 
having found that the automobile had not been used by the intestate to 
carry passengers for hire, a use expressly prohibited by the policy, the 
plaintiff claims as matter of law that the payment operated as a waiver 
of any statement by his intestate, and he is entitled to the amount of in- 
surance with interest as stipulated in the report. 
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The car was in the possession of the intestate under a conditional 
sale from the Henley-Kimball Company, by the terms of which a certain 
part fo the purchase price had been paid in cash while the balance was 
payable in installments. It was further provided that the conditional ven- 
dor should effect ‘the insurance and pay the premium, which was to be 
added to the price, and upon the final payment of the entire indebtedness 
a bill of sale was to be given. It is contended by the defendant that 
their relation was analogous to that of mortgagor and mortgagee under 
a policy made payable to the mortgagee as his interest may appear, and, 
their interests being several, the contract of insurance could be enforced 
by either to the extent of his rights in the property, and a settlement with 
one would not bar the rights of the other, if compliance with the preced- 
ent condition were shown. See Copeland v. Mercantile Ins. Co., 6 Pick. 
198; Tate v. Citizens’ Mutual Life Ins. Co., 13 Gray, 79; Palmer v. In- 
surance Co. of North America, 166 Mass. 189, 44 N. E. 211, 32 L. R. A. 
615, 55 Am. St. Rep. 387; Swaine v. Teutonia Fire Ins. Co., 222 Mass. 
108, 110, 109 N. E. 825; Beebe v. Ohio Farmers’ Ins. Co., 93 Mich. 514, 
53 N. W. 818, 18 L. R. A. 481, 32 Am. St. Rep. 519. It is unnecessary, 
however, to determine the nature or scope of the contract, for on the 
record neither party had any enforceable r'ghts. The payment, therefore, 
was a mere gratuity, which did not operate as a relinquishment by the 
defendant of the right in the present action to insist upon a compliance 
with the terms of the policy. Rundell & Hough v. Anchor Fire Ins. Co., 
128 Iowa, 575, 105 N. W. 112, 25 L. R. A. (N. S.) 20. 


Judgment for the defendant on the verdict. 


EMERY v. OCEAN ACC. GUARANTEE CO. (No. 20.) 
(Supreme Court of Michigan. Feb. 27, 1920.) 
176 Northwestern Reporter 566. 


1. INSURANCE—THEFT POLICY COVERED SEVERAL AS WELL 
AS JOINT PROPERTY OF SEVERAL PERSONS NAMED AS 
ASSURED. 


Burglary, theft or larceny policy, naming several persons living in 
the same house as the assured, though in form a joint policy, held to 
cover the several property, as well as the joint property, of such persons. 

(For other cases, see Insurance, Dec. Dig. § 162. 


2. INSURANCE—OWNERS OF PROPERTY COVERED BY THEFT 
POLICY COULD RECOVER THOUGH OTHERS NAMED AS 
ASSURED WERE NOT JOINED AS PLAINTIFFS IN ACTION. 


Owner of property named, together with several others living in the 
same house as the assured, in burglary, theft, and larceny policy, provid- 
ing that the release of either the assured or the actual owner of the pro- 
perty shottld relieve'insurer from all further liability, could bring action 


for theft of pin without joining the others named ag assured, as plain- 
tiffs. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 
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5. INSURANCE—EVIDENCE SHOWING PIN, COVERED BY 
THEFT POLICY, WAS STOLEN. 


In action on the theft policy for loss of pin claimed to have been 
stolen, circumstantial evidence held sufficient to support inference that 
pin had in fact been stolen, 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Error to Circuit Court, Kalamazoo County; Walter H. North, Judge. 
Action by Elma L. Cahill Emery against the Ocean Accident Guarantee 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Moore, C. J. and Steere, Brooke, Fellows, Stone, Clark, 
Bird, and Sharpe, JJ. 


Alfred J. Mills, of Kalamazoo, for appellant. 
Harry C. Howard, of Kalamazoo, for appellee. 


Byrp, J. Plaintiff resides in the city of Kalamazoo with her husband 
and family. On November 16, 1916, Ralph Emery, her husband, took out 
a policy of insurance in the defendant company in which it agreed, in 
consideration of certain premiums then paid, to indemnify the assured 
against direct loss by burglary, theft, or larceny of their personal prop- 
erty of the class described in a schedule annexed thereto, up to the 
amount of $1,000. Plaintiff was included among those named in the pol- 
icy as the assured. 

In the fore part of June, 1917, plaintiff lost a diamond pin of the 
value of $750. She became satisfied, on June 9th, that it had been stolen, 
and soon thereafter the local agent of the company was notified of the 
loss. The defendant investigated the circumstances attending the loss, 
but after doing so refused to pay the claim on the ground that, while the 
pin appeared to “be missing,” the proofs were not sufficient to establish 
that it had been stolen. Persisting in its refusal to pay, plaintiff brought 
this suit to enforce her claim, and a jury awarded her the full amount of 
it. 

1. Defendant argues that no recovery can be had in this suit be- 
cause of the nonjoinder of the other parties mentioned with her as as- 
sured in the policy. 

The persons named as assured in the policy are Ralph Emery, Elma 
Cahill Emery, Lee H. Cahill, and Margaret Cahill Hazleton, and the 
dwelling in which they reside is described as 421 W. South street, Kala- 
mazoo, Kalamazoo county, Mich. The contract, in part, is as follows: 


“The Ocean Accident & Guarantee Corporatoin * * * hereinafter 
called ‘the corporation,’ in consideration of the payment of the premiums 
specified herein, and of the statements in the schedule forming a part 
hereof * * * agrees to indemnify the assured for direct loss by bur- 
glary, theft or larceny of any property of the assured described in the 
schedule hereinafter given and stated to be insured hereunder occas- 
ioned by its felonious abstraction from the interior of the house, build- 
ing, apartment or rooms actually occupied by the assured, and described 
in said schedule and hereinafter called ‘the premises,’ by any domestic 
servant or employee of the insured, or by any other person or persons 
excepting any person whose property is insured hereunder and for di- 
rect loss by damage to said property and to the said premises caused by 
burglars or thieves. 

“It is understood and agreed that for the purposes of this insurance, 
property belonging to any permanent member of the household of the 
assured who does not pay board or rent, except domestic servants or oth- 
er employees, or property belonging to a relative of the assured perman- 
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ently residing with him, is deemed to be the property of the assured. 
In the event of claim for loss of such property the release of either as- 
sured or the actual owner of the property shall relieve the corporation 
from all further liability.” 

[1, 2] While the policy in form is a joint policy, we think it was 
obviously the intention of the parties that it should cover the several 
property as well as the joint property of the assured. Without doubt the 
suit would have been properly planted had it named as plaintiffs all of 
the assured. Graves v. Merchants, etc., Ins. Co., 82 lowa, 637, 49 N. W. 
65, 31 Am. St. Rep. 507. But we can see no legal or valid reason why 
Mrs. Emery cannot recover as plaintiff inasmuch as it is conceded that 
she was the sole owner of the pin, and since it is expressly agreed in the 
contract that a release from her “shall relieve the corporation from all 
further liability.” This view finds support in the following: 

“Ordinarily one of two beneficiaries in an insurance policy cannot 
maintain an action to enforce the policy without making the other a party, 
especially where they are jointly insured, but where a policy of insurance 
covers property owned in severalty by two persons insured, one of the 
owners may maintain an action in his own name to recover for a loss 
affecting his portion of the property, or both may join and recover the 
full loss.” 14 R. C. L. 1425. 

This doctrine was applied in the case of Beebe v. Insurance Co., 93 
Mich, 514, 53 N. W. 818, 18 L. R. A. 481, 32 Am. St. Rep. 519. In that 
case plaintiff brought suit upon two fire insurance policies to recover for a 
loss. In one of the policies Sophia Webb was named with her as the 
assured, but none of her property was destroyed. Objection was made 
there, as here, that plaintiff, Beebe, should have joined Sophia Webb as a 
coplaintiff. In answering that contention this court said: 

“Tt appeared in the findings of the court that no part of the property 
belonging to Sophia Webb was destroyed by fire. The property covered 
by policy No. 1441 belonged partly to the plaintiff and partly to Sophia 
Webb, each owning in severalty their respective shares, although the 
property thus secured was commingled and used in common by them 
for farming purposes. * * * It is evident that, if the property of both 
of the insured under this policy had been destroyed by fire, a joint ac- 
tion could have been brought by them, and the proceeds of the judgment 
afterwards apportioned between them according to their respective inter- 
ests in the property. Castner v. Insurance Co., 46 Mich. 18 [8 N. W. 554]. 

“In the above case it was said: “When the entire property belongs to 
the persons insured, it can make no necessary difference to the insurer in 
what way their interests are approptioned. If they deem it material, they 
should inform the applicant before accepting his money.’ 

“In the present case, much more clear is it that the insurer should 
not take advantage of this fact, for the reason that Mr. Morris, the 
agent, was fully informed where the title rested, and had assured the 
plaintiff that her interests were fully protected under the policies. * * 
* Each owned in severalty, and they were the absolute owners of it.” 

To hold that plaintiff has a right, as plaintiff, to maintain this suit 
will not result in splitting the cause of action. She was the sole owner 
of the property. Therefore she is entitled to enforce the whole claim, 
and in the event that she succeeds in having her judgment affirmed by this 
court, her staisfaction of the judgment will relieve the corporation from 
- further liability. Defendant's contention in this respect must be over- 
ruled. 

[3] 2. The stipulations in the policy required immediate notice to 
be given to the police authorities in event of a loss for which a claim 
was to be made. Defendant claims that this notice was not given. 
Plaintiff's counsel does not concede this, but insists that, if it were not 
given, the defense is not available to the defendant because not plead- 
ed, in compliance with Circuit Court Rule 23, § 4. At the close of the 
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trial the defendant asked permission to amend its notice in this respect, 
but the application was denied. It is now argued by defendant that this 
was an abuse of discretion. In view of the fact that this defense must 
have been known to defendant some considerab'e time before the plea 
and notice was filed, and as the application to amend was not made until 
the proofs were closed and the witnesses dismissed, we cannot say that 
a denial of the motion was an abuse of discretion. 

3. Contention is made that the evidence of theft or larceny of the 
p'n was not sufficient to justify the jury in reaching the conclusion that 
it had been stolen. It is said that the most the evidence shows is that the 
pin is missing. Plaintiff testified that she kept the pin in a drawer in 
her dresser under her handkerchief box; that she kept it wrapped in 
white tissue paper, and that the last time she wore the pin was on the 
evening of June 3d; that when she returned home she placed it in its 
usual place, and when she went to look for it on June 9th it was gone, 
although the paper in which it was wrapped was there. She also testi- 
fies that she made a thorough search, but was unable to find it. Mr. 
Emery corroborates her in her testimony that she wrapped it in the 
paper and put it away when she returned on the evening of June 3d. Mr. 
and Mrs. Emery, during that t'me, were the only members of the house- 
hold who were at home, and both testified that they had not seen it since 
that occasion, and that they knew nothing as to its whereabouts. Be- 
tween the 3d and 9th of June a maid was employed in the family, but 
left soon thereafter. It further appears that between the 3d and 9th of 
June workmen were in the house, redecorating the rooms. Counsel ar- 
gues that Mrs. Emery’s testimony does not show that she was certain 
she placed the pin in its usual place when she returned from the social 
function on the evening of June 3d. At some stages of the cross-exami- 
nation she did appear to be uncertain as this fact, but later she made 
the statement positive, as will be shown by the following. 

“Q. But you have no independent recollection of it outside of these 
facts? A. Well, I am sure I did it, and that is all there is about it. I 
know positively I did it. Perhaps Mr. Emery was in the room when I 
did it.” 

[4] If it can be said that her testimony was inconsistent as to this 
fact, the question as to which statements should be given credence was 
one for the jury. Kelly v. Freedman, 56 Mich. 321, 22 N. W. 820; Wat- 
son v. Watson, 58 Mich. 507, 25 N. W. 497; People v. Hansen, 183 Mich. 
565, 150 N. W. 159; Parnell v. Pungs, 190 Mich. 638, 157 N. W. 357; 
Burtch v. Child, Hulswit & Co., 207 Mich. 205, 174 N. W. 170. 

[5] To furnish direct proof that an article of the character involved 
here has been stolen is usually attended with much difficulty. Nothing 
has been called to our attention in the policy which would prevent the 
fact being shown by circumstantial evidence. If it were competent for 
plaintiff to establish the fact that it had been stolen by circumstantial 
evidence, we think the testimony was sufficient to support an inference 
that the pin had been stolen. 

For cases which discuss the quantum of evidence necessary to es- 
tablish the fact, see Miller v. Mass. Bonding Co., 247 Pa. 182, 93 Atl. 320, 
L. R. A. 1915D, 615; Reed v. American Bonding Co., 102 Neb. 113, 166 
N. W. 196, L. R. A. 1918C, 63; Stick v. Fidelity & Deposit Co. (Sup.) 
159 N. Y. Supp. 712; Haas v. Fidelity & Deposit Co., 97 Misc. Rep. 4, 
160 N. Y. Supp. 1101; Hornbeck v. Southwestern Ins. Co. (Mo. App.) 
195 S. W. 1054; Great Eastern Casualty Co. v. Boli (Tex. Civ. App.) 
187 S. W. 686: 38 Cyc. 277: 9 C. J. 1099. 

As we find no reversible error in the record, the judgment will be 
affirmed. 

Moore, C. J., and Brooke, Fellows, Stone, Clark, and Sharpe, JJ., 
concurred with Bird, J. 

Steere, J., concurred in the result. 
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McALEENAN v. MASSACHUSETTS BONDING & INS. CO. 


(Supreme Court of New York, Appellate Division, First Department, 
February 6, 1920.) 
180 New York Supplement 287. 


1, INSURANCE—LIABILITY INSURED IS BOUND BY ITS AT- 
TORNEYS’ PROMISES TO TAKE AN APPEAL. 


An insurer against liability, defending an action against insured, re- 
sulting in a judgment against him for more than the amount of its lia- 
bility, was bound by the promises of its attorneys and agents to take an 
appeal, whereby insured was prevented from appealing until the time 
therefor had expired. 


(For other cases, see nsurance, Dec. Dig. § 512.) 


2. INSURANCE—LIABILITY INSURER, FAILING TO TAKE AP- 
PEAL AS PROMISED, IS ESTOPPED TO DENY INSURER’S 
DAMAGE THEREFROM. 


Where a liability insurer, defending an action against insured, resulting 
in a judgment against him, assured him that an appeal would be taken, 
thereby leading him to take no appeal until the time for appealing had 
expired, it was estopped from asserting that an appeal would not have 
resulted in reversal, or that he was not damaged in the full amount he 
was compelled to pay. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Special Term, New York County. 

Action by Joseph A. McAleenan against the Massachusetts Bonding 
& Insurance Company. From a judgment for plaintiff, entered upon 
a decision after trial at the Special Term, defendant appeals Affirmed. 

See, also, 173 App. Div. 100, 159 N. Y. Supp. 401; 179 App. Div. 34, 
166 N. Y. Supp. 184. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Merrell, 


Rosenthal & Heermance, of New York City (Emory R. Buckner, of 
New York City, of counsel, and William A. Feuchs, of Yonkers, on 
the brief), for appellant. 

Wellman, Gooch & Smyth, of New York City (Herbert C. Smyth, 
of New York City, of counsel, and John Purdon, of Palisade, N. J., on 
the brief), for respondent. 


MERRELL, J. The plaintiff, Joseph A. McAleenan, was insured by 
the defendant, Massachusetts Bonding & Insurance Company, against 
liability for damages for injuries to third persons caused in the operation 
of said plaintiff’s automobile. Under the contract of insurance the lia- 
bility of the defendant company was limited to $5,000. The plaintiff met 
with an accident, as the result of which one Pietro Cimino lost his life 
as the result of any injury received from plaintiff's said automobile. An 
action was brought by the administratrix of Cimino to recover damages 
based upon the alleged negligence of the plaintiff herein. Under the 
terms of the policy of insurance issued by the defendant:to the plaintiff, 
the defendant bonding company assumed the defense of the action. The 
defendant herein furnished its attorney, Holmes, and trial counsel, Heer- 
mance, to defend the Cimino action against the plaintiff. The trial re- 
sulted in a judgment in favor of the administratrix of Cimino against 


Vol. LV—35. 
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this plaintiff for $13,131.98. No appeal was taken from that judgment. 
The defendant bonding company paid the administratrix the limit of 
its liability, $5,000, besides interest and costs of the action. The plaintiff 
in this action was compelled to pay the balance of the recovery, amounting 
to $7,826.58. Thereupon the present action was brought by McAleenan 
against the honding company to recover the money thus paid by him to 
satisfy the judgment rendered against him. The basis of the action was 
the alleged negligence and failure of the defendant to take and prosecute 
an appeal from the judgment recovered against this plaintiff in the Ci- 
mino action. 

This action has been twice before this court upon demurrer to the 
first cause of action contained in the complaint. The first demurrer to 
the first cause of action was sustained by this court. 173 App. Div. 100, 
159 N. Y. Supp. 401, affirmed without opinion, 219 N. Y. 563, 114 N. E. 114. 
The first cause of action set forth in the complaint herein was then 
amended, and the defendant demurred thereto, and said demurrer was 
sustained by this court. 179 App. Div. 34, 166 N. Y. Supp. 184. There- 
upon the case proceeded to trial upon the second cause of action set 
forth in the complaint herein. A jury was waived, and the trial was had 
before the court without a jury, and plaintiff recovered judgment against 
the defendant for $9,321.10. From said judgment this appeal is taken. 


Under the terms of the policy of insurance issued by the defendant 
to plaintiff, whereby it agreed to indemnify plaintiff from damages to 
the extent of $5,000, it was provided that, in case action should be 
brought against the plaintiff for negligence by third party, the defense 
of said action would be assumed by the defendant bonding company; 
and, before stated, when the action was brought by the administratrix of 
Cimino to recover damages for the death of her husband, which was 
alleged to have occured by reason of the negligence of this plaintiff in 
the operation of his automobile, the defendant herein assumed the de- 
fense of such action. As before stated, the attorney of record represent- 
ing this plaintiff as defendant in said personal injury action and the 
trial counsel were provided by the defendant bonding company. Upon 
the trial the plaintiff herein was also represented by his attorney in the 
present action, who was present upon the trial. Upon the rendition of 
the verdict of the jury upon said trial in favor of the plaintiff and 
against the defendant (plaintiff herein) both Holmes and Heermance, 
as attorney of record and trial counsel of the defendant in said action, 
stated to defendant and his atforney, Smyth, that there would be an ap- 
peal taken, and that the defendant bonding company expected to reverse 
the judgment entered against the defendant therein. After judgment was 
entered upon said verdict, the attorney of record of the bonding com- 
pany stated to the personal representative of this plaintiff that plaintiff 
should not bother about preparing for a bond on appeal until notified 
that the bonding company was ready to serve the notice of appeal; that 
the company would give him ample notice and notify him at the same 
time; that of course they intended to appeal, and that there was no 
doubt about there being a reversal of judgment. Heermance, trial 
counsel for the bonding company, wrote McAleenan’s personal counsel, 
Smyth, asking for the minutes of the first day’s trial in order to provide 


for the appeal. It was stipulated upon the trial by counsel for the de- 
fendant herein as follows: 


“It will also be conceded, I take it, that Mr. Holmes was the at- 
torney of record, both on the trial and on the appeal, and that Mr. Heer- 
mance was trial counsel at the time of the trial, and engaged in the 
trial with Mr. Smyth, and was also counsel to argue the appeal.” 


The policy of insurance, by one of the conditions annexed thereto, 
provided as follows: 
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“Whenever requested by the company, the assured shall aid in secur- 
ing information and evidence, and the attendance of witnesses, and in 
effecting settlements, and in prosecuting appeals.” 


[1] This provision, last above quoted, clearly indicates that the com- 
pany understood its obligation to bring an appeal in case judgment was 
entered against the defendant in the personal injury case. But the only 
authorized attorneys and agents for the defendant company clearly 
bound the company in promising the plaintiff herein to take an appeal 
and assuring him of their ability to reverse the judgment entered agains 
him. No appeal was in fact taken. Plaintiff relied upon the promises 
and representations of the agents and attorneys for the defendant com- 
pany, and took no further steps to protect himself by bringing an appeal 
from the judgment entered against him. He was first advised of the 
failure to appeal after the time to appeal had expired, when the attorney 
for Cimino called upon him to pay the judgment, and threatened, unless 
the judgment was satisfied within 24 hours, that he “would have to put 
the sheriff into his place.” The only course then remaining to him, in. 
order to avoid the issuance of execution for the collection of the judg- 
ment, was to pay the same, which plaintiff did. Thereupon this action 
was brought to recover the damages suffered by the plaintiff through the 
neglect and failure of the defendant to bring the appeal, which its agents 
had assured the plaintiff would be brought. 


Upon the trial there was little dispute upon the facts. The attorney 
for the plaintiff in the personal injury action was sworn, and testified 
that during the progress of the trial negotiations were had looking to a 
settlement of the action, as the result of which the plaintiff in that action 
consented to accept in full from the defendant the sum of $7,500, 
damages; that the defendant in said action (this plaintiff) had consent- 
ed to pay one-half thereof, or $3,750, but that the defendant herein, the 
bonding company, would not pay to exceed $2,500, and refused to per- 
mit McAleenan to make settlement with the plaintiff in the personal in- 
jury action for the excess of liability beyond the amount covered by the 
policy issued to the plaintiff herein. The attorney for the plaintiff in the 
personal injury action also testified that he had but one witness by which 
to establish the cause of action, and that, as he expressed it, he had a 
“rather thin” case, and that the attorney of record and trial counsel for 
McAleenan were very “cocky” and sure that the plaintiff in that action 
would be unable to obtain a recovery, and that, upon the evidence pre- 
sented, if a recovery was had, the judgment thereon would be reversed. 


[2] The defendant in the present action, upon the trial, offered in 
evidence the minutes of the trial in the personal injury action against this 
plaintiff, for the purpose of showing that no grounds existed upon which 
to obtain a reversal of the judgment in that action. Under objection of 
counsel for the plaintiff herein the trial court refused to receive said 
minutes of trial in evidence, the court holding that the defendant, through 
its attorneys and agents, having refused to permit an appeal to be taken 
by the plaintiff herein from the judgment in the personal injury action, 
and in agreeng and assuming to prosecute an appeal from said judg- 
ment, took away from the plaintiff valuable rights which he had, and 
was estopped from denying that there were reversible errors upon the 
trial, and from asserting that the plaintiff herein suffered no damages by 
reason of the failure of the defendant to bring an appeal from said judg- 
ment. The defendant insists upon this appeal that as a part of plain- 
tiff’s case, showing that he suffeerd damages by reason of the failure to 
bring said appeal, it was incumbent upon him to introduce in evidence 
the record and minutes of the trial of the personal injury action, show- 
ing the commission of error on said trial, or that the verdict rendered 
was against the weight of the evidence, and that a reversal would have 
resulted from such appeal, had one been taken. 
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It seems to me that the court properly held that in view of the at- 
titude of the representatives of the defendant bonding company, and 
of its assurance to the plaintiff herein that an appeal would be taken and 
that a reversal would result, thus lulling him into security and de- 
priving him of his right to appeal, defendant is precluded from assert- 
ing that an appeal would have been without effect, and a reversal would 
not have resulted, had such an appeal been taken. Aside from the ques- 
tion as to whether or not errors were committed upon the trial requir- 
ing a reversal, had an appeal been taken it might thereon have been 
determined whether or not the verdict rendered was against the weight 
of the evidence. The amount of the verdict also might have been tested, 
and a determination reached whether or not the recovery was, under the 
circumstances, excessive. Not only that, but the failure of the defendant 
to bring an appeal precluded any possible compromise of the recovery 
which might have been effected, had an appeal been taken. Furthermore, 
there was lost to the plaintiff herein the privilege of paying up the amount 
of the judgment recovered promptly and stopping the accumulation of 
interest thereon. All of these were valuable rights, which the plaintiff 
herein lost as the result of the failure of the defendant to keep and per- 
form its representation and promise to bring an appeal from said judg- 
ment. 


The case of Globe Navigation Co., Ltd., v. Maryland Casualty Co., 
39 Wash. 299, 81 Pac. 826, seems to be exactly in point. In that case it 
was held that estoppel to deny liability on the part of the appellant to 
respond in damages arose from a similar act of the defendant. In the 
course of its opinion in that case, the court said: 


“It is insisted that estoppel does not arise unless it is shown that 
respondent has been actually prejudiced, and that it does not appear that 
the judgment of the Hawaiian court was wrong, and would have been 
reversed on appeal. That is a matter this court cannot determine. * * * 
The respondent, therefore, had the absolute right to have the cause re- 
viewed on appeal. It was induced to abandon that right by the conduct 
of appellant, and the latter should not now be heard to say that respond- 
ent was not prejudiced because of mere absence of a positive demonstra- 
tion that it would have secured a reversal on appeal. No one except the 
Infinite Mind can determine that question to a certainty at this time. Not 
even the court that would have reviewed the case can now know whether 
in its view reversible error would have appeared or not. But the certain 
fact does appear that, by reason of appellant’s conduct, respondent did 
not have the benefit of the wisdom and experience of the learned judges 
of the appellate tribunal, the United States Circuit Court of Appeals. We 
therefore think appellant is now estopped to deny its liability to pay as 
it promised, which included both the amount of the judgment and the 
subsequently incurred costs.” 


It is of course impossible, in the case at bar, to say, what would have 
been the result, had an appeal been taken; but by reason of the conduct 
of the defendant bonding company, plaintiff was deprived of opportunity 
of review in the appellate court, and the defendant, whose act deprived 
plaintiff of his rights. is, it seems to me, estopped to deny its liability 
to reimburse plaintiff for the full amount which he was compelled to 
pay. 

In the case of Gordon v. Massachusetts Bonding & Indemnity Co., 
186 App. Div. 630, 174 N. Y. Supp. 844, we held that by the conduct of 
the defendant bonding and insurance company it had clearly waived the 
right to disclaim liability through any breach of warranty with reference 
to the use of a vicious horse in plaintiff’s business; that in assuming the 
defense of the action there, and in precluding the assured from making 
a reasonable settlement with the injured party, the insurance company 
deprived the plaintiff of substantial rights. There can be little question 
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that had an appeal been taken, plaintiff would, at least, have been ab'e to 
have effected a compromise, which would have greatly reduced the 
damages which he would have been compelled to pay. 

It seems to me, by the act of the defendant in the case at bar, the 
plaintiff herein was deprived of very substantial rights, and that there- 
fore this defendant is estopped from insisting that by reason of its 
failure to appeal the plaintiff has not suffered damages. I do not think . 
the defendant herein, having thus deprived plaintiff of his valuable pri- 
vileges in the premises, is in a position to raise the question that plain- 
tiff has not suffered damages in the amount actually paid by him to 
discharge said judgment. 

Had the defendant, upon the rendition of the judgment, withdrawn 
from further participation in the litigation, the plaintiff would have 
been free to have appealed from the judgment. But the defendant did 
nothing of the kind. On the contrary, it assured plaintiff that he need 
not concern himself about the appeal, that the defendant would appeal, 
und that it expected to reverse the judment. Plaintiff trusted defendant, 
and relied upon its promise, and was only advised of defendant’s failure 
to appeal after it was too late for him to act. As the result, plaintiff 
was compelled to pay the full amount of the recovery, less the amount 
in which he was indemnified by defendant’s policy of insurance. Under 
such circumstances, it does not lie in defendant’s mouth to question either 
the fact that plaintiff was damaged by reason of its neglect or the amount 
of the damages sustained. 


Certain decis‘ons are cited by the appellant herein as authority for 
the necessity of establishing by proof the fact that an appeal, had it been 
taken, would have resulted in a reversal of the judgment; but in none 
of those cases was the question presented as to whether the appellant 
was estopped hy reason of acts which deprived the assured of valuable 
rights. 

The judgment appealed from should be affirmed, with costs. All 
concur. : 


ROBERT GAIR CO. v. TRAVELERS’ INS. CO. OF HARTFORD, 
CONN. 


(Supreme Court of New York, Special Term, Kings County. December 
1919.) 


180 New York Supplement 163. 


1, INSURANCE—INDEMNITY INSURER'S LIABILITY IS LIMIT- 
ED TO STIPULATED AMOUNT, EXCLUDING INTEREST; 
“COST. 

Under an indemnity policy limiting the insurer’s liability for one acci- 
dent to $5,000, requiring it to defend suits at its own cost, and prohibit- 
ing insured from settling claims, except at his own cost, the insurer’s 
liability, exclusive of costs, was limited to $5,000, and did not include 
interest thereon during the time it was unsuccessfully attempting to 
prevent a recovery against insured; the term “cost” not including in- 
terest. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
(For other definitions, see Words and Phrases, First and Second 
Serious, Cost.) 
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3. INSURANCE—POLICY CONSTRUED AS AGAINST LOSS FROM 
LIABILITY SO THAT INTEREST COULD NOT ACCRUE UN- 
TIL PAYMENT. 

A policy binding the insurer to indemnify insured against loss by 
reason of liability for damages on account of bodily injuries does not 
indemnify against liability, but against loss from liability, and there is 
no loss on which interest can accrue until the judgment which is the 
subject of indemnity is paid. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Action by Robert Gair Company against the Travelers’ Insurance 
Company of Hartford, Conn. on a policy of insurance. Complaint 
dismissed. 


Andrew F. Van Thun, Jr., of Brooklyn, for plaintiff. 
William J. Moran, of New York City, for defendant. 


KetcHaM, J. The plaintiff, once a defendant in an action to recover 
from it damages for negligence in causing death, now brings the present 
action upon a policy of insurance, by which the defendant agreed to 
indemnify the plaintiff against loss by reason of any liability imposed 
by law upon the plaintiff for damages on account of bodily injuries, in- 
cluding death, resulting therefrom. 

The original action against this plaintiff was defended by the in- 
surance company in accordance with its contract of indemnity, and 
it is conceded that in such defense, though greatly protracted, the in- 
surance company fulfilled all the conditions of the contract on its part 
to be performed, without any default or failure of duty. 

The negligence action was tried four times. On the first trial the 
verdict was for $5,000, and the judgment was for $6,454.60. On the 
second trial the verdict was for $5,500, and the judgment was for 
$7,175.10. On the third trial the verdict was for $15,000, and the 
judgment was for $21,973.30. Each of these three judgments was 
reversed by the Appellate Division, and a new trial was ordered. On 
the fourth trial the verdict was for $8,500, and the judgment was for 
$12,910.10. 

This last judgment was affirmed by the Appellate Division and by 
the Court of Appeals, and with an additional judgment for costs in 
each appellate court. On June 22, 1918, the plaintiff in this action paid 
to the plaintiff in the former action $14,949.17, in satisfaction of the 
judgments entered upon the verdict, and upon the two appeals. The 
defendant in this action thereupon paid to this plaintiff $6,167.63. This 
payment included $5,000, the sum named in the policy as the limit of 
liability, interest thereon from the date of the judgment sustained on 
appeal, the two judgments on appeal, and interest thereon from the 
date of entry thereof. 

[1] The claim in this action is for interest on the sum of $5,000 
from the date of the death for which recovery was had in the original 
action, less the amount of interest which the defendant has paid. The 
portions of the policy which are quoted as material by the parties are 
as follows: 

The insurer “does hereby agree to indemnify * * * the assured 
against loss by reason of the liability imposed by law upon the assured 
damages or on account of bodily injuries, including death resulting there- 
rom. 


“This insurance is subject to the following conditions : A. The com- 
pany’s liability on account of an accident ae in such injuries to one 
person (including death) is limited to $5,000 
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“F. The assured, upon the occurrence of an accident, shall give 
immediate written notice thereof to the company, * * * with the 
fullest information obtainable. He shall give like notice, with full par- 
ticulars, of any claim made on account of such accident, and if there- 
after any suit, even if groundless, is brought against the assured to re- 
cover damages on account of such injuries as are covered by this policy, 
the assured shall immediately forward to the company every summons 
or other process served on him, and the. company will at its own cost, 
defend against such suit in the name and on behalf of the assured, or 
settle the same, unless it shall elect to pay to the assured the indemnity 
provided for in paragraph A. 

“G, The assured shall not voluntarily assume any liability or settle 
any claim except at his own cost, nor incur any expense, nor interfere in 
any negotiation for settlement or legal proceeding without the -consent 
of the company previously given in writing, but he may provide at the 
time of the accident such immediate surgical relief as is imperative. * * 

“J. No action shall l'e against the company to recover for any loss 
under this policy unless it shall be brought by the assured himself for loss 
actually sustained and paid in money by him in satisfaction of a judg- 
ment after trial of the issue; nor unless such action is brought within 
ninety days after final judgment against him has been satisfied.” 

This action seems to be within the control of the decisions in Sara- 
toga Trap Rock Co. v. Standard Accident Ins. Co., 143 App. Div. 852, 
128 N. Y. Supp. 822, and Brewster v. Empire State Surety Co., 145 App. 
Div. 678, 130 N. Y. Supp. 439. In the case first cited the terms of the 
contract of indemnity were the same as in the case at bar; while in 
the second case it is said that “the facts were very similar to” the case 
in 143 App. Div. 852, 128 N. Y. Supp. 822. 

In Saratoga Trap Rack Co. v. Standard Accident Insurance Co. 
supra, it is held, with full citation of authority from other states, that 
the broad part of the agreement to indemnify the assured against loss 
by reason of liability, was qualified by the subsequent provision of the 
policy—that no action shall lie against the company to recover for any 
loss under the policy, unless it shall be brought by the assured for 
“loss actually sustained and paid in money by him after actual trial 
of the issue.” 

The prevailing opinion proceeds: 


“This clause [the second] is a substantive part of the policy and has 
the effect of changing the policy from one of indemnity when liability 
shall be established to one for indemnity for money paid out on the oc- 
currence of a particular event, to wit, payment of the judgment obtained 
because of such liability. The parties agreed, therefore, that the insuring 
company would indemnify the assured to the extent of $5,000.” 

The decision was that the insurer was not liable for interest ac- 
crued pending the unsuccessful appeal which the defendant prosecuted. 

[2] There are decisions in other states which do not accord with 
the views expressed in the case last cited, supra, while there are many 
others which distinctly support these views. When an appellate court 
in this state, after solicitous consideration and contrast of the foreign 
decisions which are in conflict, disapproves one class of decisions and 
cleaves to the other, it generally remains only for a court of first in- 
stance to accept the adjudication of its own state. 

[3] In an earlier case, Mr. Justice Leventritt, upon a contract copi- 
ously quoted in his opinion, and of same tenor with the policy in suit, 
makes it plain that the agreement of indemnity is not against liability, 
but it is against only loss from liability, and that there can be no loss, 
and therefore no starting point, for the accrual of interest, until the 
judgment which is the subject of indemnity is paid. Munro v. Mary- 
land Casualty Co., 48 Misc. Rep. 183, 96 N. Y. Supp. 705. 
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It has been argued by the plaintiff, with force and truth, that the 
limitation of the defendant’s liability to the flat amount named in the 
policy is harsh in its operation in this particular case, but this considera- 
ation is rejected by Mr. Justice Houghton, in the Saratoga Trap Rock 
Co. Case, supra: 

“While it seems inequitable to compel the plaintiff to pay the inter- 
est on the judgment accruing while the defendant was engaged in an in- 
effectual attempt to relieve itself from liab‘lity, the answer to it is that 
the parties otherwise agreed. By its agreement the plaintiff deprived it- 
self of all right to interfere in the litigation and could not compel pay- 
ment from the insuring company until it had itself paid the judgment, 
and could not pay the judgment, except at i‘s own peril, as long as the 
defendant desired to appeal.” 

The plaintiff seeks to distinguish the Case of Saratoga Trap Rock 
Co., supra, because there the contract of indemnity was made applicable 
to a loss resulting from negligence which was not fatal, while in the 
case at bar the negligence resulted in death. It is not conceived that 
the construction of the contract can be affected by reference to the ex- 
tent or nature of the loss against which the assured was indemnified. 

In the agreement of the insurer to defend, “at its own cost,” it was 
not contemplated that the term “cost” included interest. Munro v. Mary- 
land Casualty Co., 48 Misc. Rep. 183-187, 96 N. Y. Supp. 705. The com- 
plaint must be dismissed. 

Complaint dismissed. 


— —_—@+e@- — —— 


AMERICAN AUTOMOBILE INS. CO. v. FOX (No. 7771.) 


(Court of Civil Appeals of Texas. Galveston. Nov. 20, 1919. Rehearing 
Denied Dec. 18, 1919.) 


218 Southwestern Reporter 92. 


1. INSURANCE — FERRYBOAT SUBMERGING, LOSING AUTO- 
MOBILE, AND RISING AGAIN MADE INSURER OF AUTO- 
MOBILE LIABLE ON CLAUSE AGAINST SINKING. 


_ In an action on a policy, insuring an automobile against sinking 
in conveyance by water, where the petition alleged that a ferry carrying 
the car sunk when the car was on it, which proved, it is immaterial 
that by way of implication the petition also charged the ferry was held 
down at the bottom of the stream by the car, and proof of the mere 
averment of sinking would fasten liability on the insurer, though there 
was showing that after the first sinking with the car the ferry, relieved 
of weight by the car’s having slid off, rose again to the surface. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE—DEFENSE OF UNSEAWORTHINESS NOT AP- 
PLICABLE TO CONTRACT INSURING AUTOMOBILE FROM 
SINKING WHEN TRANSPORTED BY WATER. 


In an action on policy insuring an automobile from fire, explosion, 
lightning, burning, derailment, collision, and stranding or sinking of 
any conveyance by land or water in which the car was being transported, 
the defense of unseaworthiness of the ferry in which the car was being 
carried when the ferry sunk was not applicable to the particular contract, 
in view of the nature of the risk. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
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5. INSURANCE—EVIDENCE SUFFICIENT TO SHOW DAMAGES 
OF $1,300 TO AUTOMOBILE BY SINKING. 


In an action on a policy insuring an automobile against sinking when 
in transport by water, the car having sunk with a ferry into salt water, 
evidence as to damages held sufficient to sustain the jury’s finding of 
$1,300 in favor of insured. 


(For other cases, see insurance, ec. Dig. 665 [4].) 


6. INSURANCE—FINDINGS ON DAMAGES TO INSURED AUTO- 
MOBILE NOT CONFLICTING. 


In an action on policy insuring an automobile against sinking 
during transport by water, unconnected findings of $1,300 as the total 
damage done the car, and also in such amount as the amount of damage 
done before the automobile slipped off the sunken ferry, held not necessarily 
in conflict, in view of the charge permitting the jury to deduct any sum 
from the total damage they might find due to the negligence of plaintiff 
owner or his agents in failing to get the automobile out of water sooner. 


(For other cases, see Insurance, Dec. Dig, § 670.) 


Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 
Action by E. L. Fox against American Automobile Company. From 
judgment for plaintiff, defendant appeals. Affirmed. 


Andrews, Streetman, Burns & Logue (later Andrews, Streetman, 
Logue & Mobley) and W. L. Cook, all of Houston, for appellant. 
E. T. Chew, of Houston, for appellee. 


Graves, J. Alleging that his automobile had been damaged from being 
submerged in salt water as the result of the sinking of a ferry upon 
which he had driven it for transportation across Goose Creek, in Harris 
county, Tex., Dr. Fox sued the insurance company to recover the loss, 
under the terms of a policy it had issued him on the car. He was 
therein insured “from the 3d day of August, 1916, at noon, to the 3d day 
of August, 1917, at noon, standard time at the place where this policy is 
cauntersigned, against actual loss or damage to the body, machinery, 
equipment and extra parts of each automobile described in statement IV 
of the schedule of statements to an amount not exceeding the amount 
therein specified on each automobile, if caused, while this policy is in 
force, by fire arising from any cause whatsoever, including explosion, 
self-ignition and lightning; and also against such loss or damage, if 
caused by the burning, derailment, collision, stranding or sinking of any 
conveyance, by land or water, in or upon which such automobile is being 
transported. 

There is also the further provision: 

“The company shall not be liable hereunder for any loss or damage 
to any automobile used * * * (c) beyond the limits of the United 
States, Canada and Mexico, or between ports within said limits.” 


Pursuant to a jury’s verdict fixing the amount of the damage, a 
judgment against the company was entered below, from which it has 
appealed. 

The chief defense in the trial court was that there was in fact no 
sinking of the ferry within the terms of the policy and as pleaded by the 
plaintiff, while in this court—for the first time and as the leading con- 
tention—it is urged that the appellee was not entitled to recover, because 
it is said, the policy sued on carried an implied warranty upon his part 
of the seaworthiness of the ferry for the use he attempted to make of it, 
which obligation had been breached, in that the ferry was conclusively 
shown by his own pleadings and by all the proof not to be so. 
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In responding on trial of the cause to special issues submitted to 
them, and after being told by the court that the word “sink,” as used 
in the policy, meant “to become wholly submerged, to retire entirely be- 
neath the surface of the water,” the jury found that the ferry did sink 
while the automobile was on it, and that its sinking caused the car to be 
precipated into the creek. Since we think this finding has sufficient sup- 
port in the testimony, consideration of it upon appeal is of no further 
concern, unless there was some prejudicial error of omission or com- 
mission in its being submitted at all, which appellant urges was the 
case. 

[1] Through objections to the charge as given, and by a number of 
requested special charges, it insisted that there could be no sinking within 
the meaning of the policy and of the averments of plaintiff’s petition, un- 
less the ferry went underneath the water and remained there, and that 
the jury should have been so told. This contention rests upon the further 
claim that the plaintiff had alleged the particular manner of the sinking; 
that is, that the ferry went down and remained under the water — held 
there by the weight of the automobile — and was bound thereby to the 
extent that the jury should not have been permitted to find a sinking not 
so expressly limited and defined. 

We think the position untenable, and without separate discussion 
overrule all assignments presenting the different phases of it. 

The material and important issue was, Did the ferry sink while the 
automobile was on it? This essential fact was directly alleged and fully 
proven; it is a matter of no consequence that, by way, of amplification, 
the petition then went further, and charged that the ferry was held down 
at the bottom of the stream by the car, because proof of the first aver- 
ment would fasten liability upon the insurer, and this notwithstanding 
the developed fact that after first sinking with the car upon it, the fer- 
ry, being relieved of the weight by the car’s having slid off into the 
water, rose again to the surface. 

[2] Recuring now to the defense of unseaworthiness of the ferry, 
so primarily presented in this court: We conclude that it is not available, 
because not applicable to the kind of insurance contract here involved. 
In doing so, it is deemed unnecessary to determine whether or not an 
implied warranty of seaworthines of the vessel inheres in time policies 
of strictly marine insurance, since we do not think the ordinary policy 
of automobile accident insurance, like the one here sued upon, is of that 
character. The nature of the risk is essentially different from that 
applying to hazards of the sea, if for no other reason, in that the subject 
of it, the automobile, was itself contemplated to be used as means of 
conveyance, in reference to which no such condition as seaworthiness, 
or the lack of it, could have been thought of. Consequently the incidents 
of an undertaking to provide against “the perils of the sea,’ or other 
hazards to which a seagoing vessel, or a cargo carried in one, may become 
subject, do not attach. The parties here by plain stipulations made an- 
other kind of contract. Without the mention of seaworthiness in any 
connection, they simply agreed that, if the appellee should suffer loss or 
damage during the fixed period of one year as a result of the “strand- 
ing or sinking of any conveyance, by land, or water, in or upon which 
such automobile is being transported,” provided the car was not used 
“beyond the limits of the United States, Canada and Mexico, or between 
ports within said limits,” the appellant would pay it. This proviso itself 
not only contains the sole limitation of liability found in the instrument, 
but also strongly tends to distinguish the undertaking from one having 
to do with marine risks. 

This implication of responsibility of the owner or character for the 
condition of his ship as a condition precedent to his recovering for the 
insurance thereon was one of the peculiar and rigid rules of the common 
law, applicable more especially, if not exclusively, to policies of marine 
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insurance covering a particular voyage, rather than to those merely run- 
ning generally for a fixed period of time. In England the implied war- 
ranty seems to have been confined to single trip or voyage policies (Gib- 
son v. Small, 4 H. L .Cas. 353; 1 C. L. R. 363; 17 Jur. 1131, 14 Eng. 
Rul. Cas. 86, and note; Dudgeon v. Pembake, 2 App. Cas. 284, 46 L. J. 
Exch, 409, 36 L, T. N. S. 382, 25 W. R. 499, 14 Eng. Rul. Cas. 105; Jones 
v. Ins. Co., Fed. Cas. No. 7470), while in America, under certain limit- 
ations, it appears to arise upon time policies as well (26 Cyc. p. 645; 
Ins. Co. v- Burnett, 29 Tex. 442; M. Ins. Co. v. Morrison, 62 IIl. 
242, 14 Am. Rep. 93.) 


But to read these arbitrary doctrines of the ancient law merchant and 
of the common law covering strictly marine risks only into a plain policy 
insuring a modern automobile for an extended period against damage or 
loss from any sort of accident, while being used by land or water any- 
where within the limits of the United States, Canada, or Mexico, save 
alone between ports within such limits, would not, in our opinion, be 
the mere recognition of a condition with respect to which the contract 
was silent, but would vary its terms and legal effect—something a court 
may not undertake. 

[3] Furthermore, as already indicated, no breach of any implied 
warranty of seaworthiness of the ferry was pleaded by the appellant, 
nor was the point otherwise raised below, and we are inclined to agree 
with the appellee that it was such defensive matter as was waived by the 
failure to set it up. Guy et al. v. Citizens’ Mut. Ins. Co. (D. C.) 
30 Fed. 695; Fireman’s Fund Ins. Co. v- Globe Nav. Co., 236 Fed. 
623; Nome Beach Lighterage & Tr. Co. v. Munich Assur. Co. (C. 
C.) 123 Fed. 821—825; Batchelder v. Ins. Co. (D. C.) 30 Fed. 459, 

Some of the additional assignments assail the court’s action in asking 
the jury whether the automobile came in contact with the salt water 
it left the ferry, and, if so, what part of the total damage done did that 
the measure of damages submitted, and complain of the actual damage 
contact alone cause, as well as the sufficiency of the evidence to sustain 
the findings made on both issues? Others challenge the correctness of 
found as being excessive. 

After careful consideration of them all, in the light of the entire 
record, it is thought no prejudicial error is shown in any of these res- 
pects. The court first inquired generally as to how much the auto- 
mobile had been damaged by coming in contact with salt water, with- 
out reference to whether that occured before or after it left the ferry. 
The question was then particularized by further asking whether the car 
had come in contact with the water before it left the ferry, and in the 
event of an affirmative finding on both these issues, designation of the 
amount attributable to the car’s contact with the water before it left 
the ferry was requested. 


[4] In this connection, and upon the measure of damages, this was 
the charge: 


“In arriving at the damages inquiring about in this issue you will 
take into consideration the reasonable, fair, market value of car just 
prior to the accident on the ferry, and its reasonable, fair, market value 
just after it had suffered the damage from salt water as shown by the 
evidence, limiting the amount of damage which you may allow to what it 
would take to repair the parts that could be properly repaired, and to 
replace the parts that were necessary to be replaced in the car to put the 
same in substantially as good a condition as it was just prior to the acci- 
dent. And should you further believe from the evidence that plaintiff, 
or those whom he selected for the purpose, did not exercise ordinary care 
in the matter of removing said automobile from the water and giving it 
further attention after it had been submerged in the water, and that fail- 
ure in this regard caused additional damage over and above what the car 
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would have sustained had he, or those whom he selected, used such care 
in the respect just mentioned, you will not include such amount in your 
answer to this question. 

“By the term ‘ordinary care’ is meant-such care as a person of rea- 
sonable prudence would have used in the same or similar circumstances.” 

The jury answered that the car had come in contact with the water 
$00. leaving the ferry, and fixed both amounts so inquired about at 
1,300. 

We find no fault with the charge, indeed considering it somewhat 
more favorable to appellant on the measure of damages than it was 
entitled to under the contract it had made. The policy expressly provided 
that a recovery could be had for “what it would then cost the assured 
to repair or replace the same (meaning the damaged parts) with ma-. 
terial of like kind and quality.” In the quoted charge the trial court 
enlarged to some extent upon this by limiting the amount of recoverable 
damages to “what it would take to repair the parts that could be prop- 
erly repaired, and to replace the parts that were necessary to be replaced, 
so as to put same in substantially as good condition as it was prior to its 
going into the water,” thus slightly liberalizing the policy in appellant’s 
avor. 

[5, 6] Neither do we think the jury’s findings upon these questions 
unsupported by the testimony. It was shown that the machinery and 
appliances of the car were hot when it went into the water, that under 
such circumstances, it being suddenly brought into contact with salt 
water and then exposed for any considerable length of time to the open 
air, whether allowed to remain long in the water or not, would greatly 
damage it, and that it was thus submerged in salt water prior to sliding 
or slipping off of the ferry. Consequently a finding that, even if the car 
had been taken out of the salt water at once on parting from the ferry, and 
then allowed to remain on the bank in the open air from Sunday afternoon 
until Tuesday following, as was done, it would have been damaged to 
the extent of $1,300, could not be said to be unsupported; nor are the 
two unconnected fixings of the same amount as the total damage and 
also as the amount of damage done before the separation of the auto- 
mobile and the ferry necessarily in conflict or inconsistent with each 
other, because, in first answering as to the damage in general terms, the 
jury were permitted by the terms of this charge, given in connection 
with that issue, to deduct any sum from the total damage that they might 
find arose out of or was due to any negligence on the part of the ap- 
pellee or his agents in failing to get the automobiles out of the water and 
to town sooner than he did. 

So that, under all the evidence, the jury could have found the dam- 
age to have been practically the same without reference to when the car 
parted from the ferry, or, in responding to this issue as first submitted, 
could and may have primarily determined (not to say probably did de- 
termine) that the total damage to the car had been in excess of $1,300 
which they had then reduced down to that sum by deducting whatever 
amount they had also determined to be the result of the appellee’s negli- 
gence in not sooner getting the car in out of the open air. 

Under these conclusions, the judgment should be affirmed, and that 
order will be entered. 

Affirmed. 
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SOUTHERN SURETY CO. v. TOWN OF GREENVILLE et al. 
(No. 3288.) 


(United States Circuit Court of Appeals, Sixth Circu'‘t. January 6, 1920.) 


261 Federal Reporter 929. 
° 


2. INSURANCE — CONTRACT MOST STRONGLY CONSTRUED 
AGAINST SURETY COMPANY PREPARING IT. 
In case of ambiguity in an application on which surety company issued 
a bond, the application is to be most strongly construed against the surety 
company, which drew the same. 


(For other cases see Insurance, Dec. Dig. § 59.) 


Appeal from the District Court of the United States for the East- 
ern District of Tennessee; Edward T. Sanford, Judge. 

Bill of interpleader by Town of Greenville against the Southern 
Surety Company and the Southern Asphalt & Construction Company... 
From a judgment in favor of the Southern Asphalt & Construction Com- 
pany, the Southern Surety Company appeals. Affirmed. 


John R. Aust, of Nashville, Tenn., for appellant. 
Susong & Biddle and Shoun & Trim, all of Greeneville, Tenn., and 
Forney Johnston, of Birmingham, Ala., for appellees. 


LYONS v. FARM PROPERTY MUT. INS. ASS’N OF IOWA. 
(No. 33185.) 


(Supreme Court of Iowa. February 18, 1920.) 
176 Northwestern Reporter, 291. 


1. INSURANCE — DEFENSE BASED ON APPLICATION NOT 
AVAILABLE WHERE COPY OF APPLICATION ATTACHED 
TO CERTIFICATE WAS NOT TRUE COPY. 


Where application attached to certificate issued by mutual insurance 
association organized under Code §§ 1759-1767, did not state the amount 
recoverable on each animal insured, and therefore was not a true copy of 
the application as required by section 1741; insurer in action on policy 
was precluded from pleading or proving the application or any part 
thereof as a basis for any defense it might interpose. 


(For other cases, see Insurance, Dec. Dig. §650.) 


2, INSURANCE—BY-LAW OF ANIMAL INSURANCE COMPANY, 
AS TO PROOF OF LOSS HELD INVALID. 


By-law of mutual insurance association organized under Code, §§ 1759 
1767, requiring owner of animal insured against loss by lightning to have 
it examined by two disinterested parties for marks of lightning and report 
their sworn statements to association, where the carcass of the animal 
is disposed of before adjuster can view it, held void under section 1742 and 
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Code Supp. 1913, § 1742a, relating to the proofs of loss to be furnished 
by insured, notwithstanding sections 1743 and 1744. 

(For other cases, see Insurance, Dec. Dig. § 547%, New vol. 9A Key- 
No. Series.) 


4. INSURANCE—AGENCY OF INSURER'S AGENT PROPERLY 
PROVED BY AGENT’S TESTIMONY. 
In action on insurance certificate, insurer’s agent was competent to 
testify that he was agent of insurer at time the certificate was issued? 


(For other cases, see Insurance, Dec. Dig. § 76.) 


8. INSURANCE—CAUSE OF DEATH OF ANIMALS INSURED 

AGAINST LIGHTNING HELD FOR JURY. 

In action on certificate insuring cattle and horses against loss by 
lightning, question of whether the death of plaintiff’s stock alleged to have 
been killed by lightning was in fact due to lightning held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10.] 


Appeal from District Court, Guthrie County; Geo. B. Lynch, Judge. 
Action on a certificate of insurance resulted in judgment against the 
defendant, from which it appeals. Affirmed. 


George Wambach, of Des Moines, and Sayles & Taylor, of Guthrie 
Center, for appellant. 
Carl P. Knox. of Stuart. for appellee. 


VANDERVLIET v. STANDARD ACC. INS. CO. OF DETROIT. 
(No. 109.) 


(Supreme Court of Michigan. February 27, 1920.) 
176 Northwestern Reporter, 574. 


1. INSURANCE — EVIDENCE SUSTAINING FINDING THAT 
AGENT WAS DULY AUTHORIZED TO RECEIVE NOTICE 
OF ACCIDENT. 

In an action on an indemnity insurance policy covering loss on 
account of personal injuries sustained by members of general public 
because of acts of insured in performing a paving contract, evidence 
that the insurance agent countersigned the policy as general agent, and 
that he had authority to appoint subagents, was sufficient to support a 
finding that such agent was a duly authorized agent to receive notice 
of an accident within the terms of the policy, in view of Pub. Acts 1917, 
No. 256, pt. 2, c, 3, § 1, defining insurance agents. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


2. INSURANCE—INSURED MAY SUE AS REAL PARTY IN IN- 
TEREST NOTWITHSTANDING AGREEMENT WITH THIRD 
PATRY ADVANCING MONEY TO PAY LIABILITY. 


An action upon indemnity insurance policy covering liability to members 
of general public by reason of performance of a paving contract, where it 
appeared that a bonding company indemnifying the city had already 
agreed with the insured contractor to loan the contractor a sum sufficient 
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to satisfy a judgment against him obtained by the city, although no 
formal assignment to the bonding company had been made, the objection 
that the bonding company and not plaintiff was the real party in interest 
could not be sustained; the agreement between the plaintiff and the 
the bonding company not depriving plaintiff of his legal interest in the 
policy. 


(For other cases, see Insurance, Dec. Dig. § 624 [1].) 


3. INSURANCE—ESTOPPEL OF INSURER TO DENY NOTICE OF 
ACCIDENT QUESTION FOR JURY. 


In an action on an indemnity insurance policy covering liability of 
plaintiff for injury sustained by member of general public because of per- 
formance of a paving contract, evidence that defendant had actual notice 
of the happening of the accident upon which the liability was predicated, 
and that it did not deny liability on the failure to give notice as required 
by the policy, but sent a representative to confer with insured, held to 
justify submission to jury of question of estoppel of insurer to deny notice. 

(For other cases, see Insurance, Dec. Dig.§ 668[15].) 


4. INSURANCE—INSTRUCTION AS TO BURDEN OF PROOF AS 
TO NOTICE TO INSURER OF ACCIDENT WARRANTED BY 
FACTS 
In an action on an indemnity insurance policy covering liability on 

account of personal injuries sustained by members of general public 

because of acts of insured in performing a paving contract, wherein 
insurer insisted that it had no sufficient notice of the accident, an 
instruction that the burden was on plaintiff to show that written notice 
was waived, that verbal notice was timely given, and that insurer waived 
its right to insist upon earlier notice, held warranted under the facts. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Error to Circuit Court, Kalamazoo County; Geoge V. Weimer,Judge. 

Action by Cornelius Vandervliet individually and as surviving partner 
and assignee of Richard Heystek against the Standard Accident Insurance 
Company of Detroit, a corporation. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Kenna, Lightner, Oxtoby & Hanley, of Detroit, for appellant. 
Jackson, Fitzgerald & Dalm, of Kalamazoo, for appellee. 


L. BLACK CO. v. LONDON GUARANTEE & ACCIDENT CO., Limited. 


(Supreme Court of New York, Appellate Division, Fourth Department. 
December 30, 1919.) 


180 New York Supplement 74. 


1. INSURANCE—BURDEN TO PLEAD AND PROVE BREACH OF 

WARRANTY IN APPLICATION ON INSURER. 

In an action on a policy of credit insurance, the burden of proof on 
the defense of breach of warranty in the application for the policy was on 
defendant insurer, and it was bound to plead and prove such defense. 

(For cases, see Insurance, Dec. Dig. § 646[2]-) 
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2. INSURANCE—RIGHT TO MEET DEFENSE OF BREACH OF 
anette IN APPLICATION WITHOUT AMENDMENT OF 
PLEADINGS. 


Under Code Civ. Proc. § 522, in an action on a policy of credit in- 
‘ surance, the affirmative defense set up in defendant insurer’s answer of 
breach of warranty in the application for insurance was new matter deem- 
ed controverted by plaintiff by traverse or avoidance, so that plaintiff had 
a right to meet such new matter by evidence of waiver, without any 
amendment of the pleadings. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


3. INSURANCE—INSURED MUST PLEAD AND PROVE CON- 
DITIONS PRECEDENT. 
Certain facts, which are made conditions precedent by the terms of the 
policy of insurance sued on, plaintiff insured must plead and prove, or 
else plead and prove waiver thereof. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE—EVIDENCE JUSTIFYING FINDING THAT PAR- 
TY SOLICITING CREDIT POLICY WAS GENERAL AGENT OF 
INSURER AND BOUND BY HIS KNOWLEDGE. 

In an action on a policy of credit insurance, defended for breach of 
warranty in the application, evidence held to justify finding that the party 
who solicited and del'vered the policy was general agent of defendant in- 
surer and that the insurer was bound by his knowledge in regard to a 
threatened bad debt owing plaintiff, existence of which was claimed as 
breach of warranty by defendant, particularly where the insurer had in- 
creased the premium on the policy on account of knowledge gained 
through the general agent. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—NO BREACH OF WARRANTY IN APPLICATION 
FOR CREDIT POLICY THROUGH ACTION AS ADVISED BY 
GENERAL AGENT. 


If information which the general agent of a credit insurer obtained in 
regard to plaintiff policy holder’s loss through a certain debt was in- 
formation of the insurer, the latter cannot successfully defend action on 
the policy on the ground of breach of warranty, because the loss was not 
included in the statement of insured’s losses in the application, having been 
left out because the general agent advised it was not a loss. 


(For other cases, see Insurance, Dec. Dig. § 379[8].) 


Foote and De Angelis, JJ., d'ssenting. 


Appeal from Trial Term, Monroe County. 

Action by the L. Black Company against the London Guarantee & 
Accident Company, Limited. From a judgment for plaintiff on a jury 
verdict, and from an order denying defendant’s motion for new trial, 
defendant appeals. Judgment and order affirmed. 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. 


King, Waters & Page, of Syracuse (E. J. Page, of Syracuse, and 
Eugene Raines, of Rochester, of counsel), for appellant. 

Werner & Harris, of Rochester (Hiram R. Wood, Rochester, of 
counsel), for. respondent. 
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TRAVELER’S INS. CO. OF HARTFORD, CONN., v. SCOTT et al. 
(No. 9186.) 


(Court of Civil Appeals of Texas. Ft. Worth. Nov. 20, 1919. Rehearing 
denied Jan. 10, 1920.) 


218 Southwestern Reporter, 53. 


1- INSURANCE—CONDITION IN EMPLOYER’S LIABILITY PO- 
LICY REQUIRING NOTICE OF ACCIDENT TO INSURER 
VALID. 

In absence of statutory inhibition, conditions in employers’ liability 
policies requiring that immediate written notice of an accident be given to 
insurer with the fullest information obtainable are valid. 

(For other cases, see Insurance, Dec. Dig. § 535.) 


2. INSURANCE — INSURANCE CONTRACTS CONSTRUED 

AGAINST INSURER. 

Generally, in construing contracts of insurance as in construing other 
contracts, conditions-are to be taken most strongly against the writer of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE — “IMMEDIATE WRITTEN NOTICE” OF AC- 
CIDENT REQUIRES NOTICE WITHIN REASONABLE TIME 
AFTER ACCIDENT. 

Under employers’ liability policy requiring “immediate written notice” 
of “accident” to msurer with the fullest information obtainable, recovery 
could not be had where notice was not given until 17 months after ac- 
cident, though it was given at the time ot service of citation in employe’s 
action for damages; such stipulation requiring reasonably early notice after 
the accident, not after action for injuries has been instituted. 

(For other definitions, see Words and Phrases, First and Second 
Series, Immediate Notice.) 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


5. INSURANCE—STIPULATION IN EMPLOYERS’ LIABILITY 
POLICY AS TO NOTICE OF ACCIDENT TO INSURER VALID. 
Stipulation i employers’ liability policy requiring that immediate 

written notice of accident be given to insurer is not void under Rev. St. 
1911, art. 5714, providing that stipulation in contract requiring notice to be 
given of “any claim for damages as a condition precedent to the right to 
sue thereon” to be reasonable, and that any stipulation fixing the time with- 
in which such notice shall be given at a less period than 90 days shall be 
void; such statute having no application to such stipulation as to notice 
of an accident. 


(For other cases, see Insurance, Dec. Dig. § 534.) 


8. INSURANCE—LONG DELAY IN GIVING INSURER NOTICE 
OF ACCIDENT TO EMPLOYE PRECLUDES RECOVERY ON 
LIABILITY POLICY. 


Under employers’ liability policy requiring immediate written notice of 
accident, failure to give insurer notice of accident until 17 months after 
it occurred was fatal recovery on policy regardless of whether insurer was 
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prejudiced by such delay; such notice within a reasonable time being a con- 
dition precendent to recovery on policy. 


(For other cases, see Insurance, Dec. Dig. 612[2].) 


Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 

Suit by Mrs. Elizabeth Scott and others against the Travelers’ In- 
surance Company of Hartford, Conn. Judgment for plaintiff, and defen- 
dant appeals. Reversed and rendered. 


Thompson, Knight, Baker & Harris, of Dallas, for appellant. 
Miller & Miller, of Ft. Worth, for appellees. 





Shearer v. Farmers’ Life Ins. Co. 


SHEARER v. FARMERS’ LIFE INS. CO. 


WIBLE v. SAME. 


(United States Circuit Court of Appeals, Eighth Circuit. Dec, 2, 1919.) 
(Nos. 5372, 5373.) 


262 Federal Reporter, 861. 


2. INSURANCE—BUYER OF STOCK OF CORPORATION WHOSE 
VALUE IT HAD DESTROYED MUST PAY ACTUAL VALUE 
TO OBTAIN RESCISSION. 


Where an insurance company was induced by fraud to purchase 
stock of another company, and had destroyed the value of the stock by 
transferring the assets and business of the latter company to itself, 
equity, on granting rescission, will require the buyer to pay the actual 
value of the stock at the time of its purchase. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


4. INSURANCE— WHERE AGENTS OF INSURANCE COMPANY 
BUYING STOCK OF ANOTHER KNEW OF FACTS AFFECT- 
aTiGa VALUE, BUYER CANNOT CLAIM MISREPRESENT- 
ATION. 


Where the agents of an insurance company, who purchased stock of 
another company, knew of a report by an insurance commissioner dis- 
counting the value of certain securities owned by the latter company, the 
buying company had sufficient notice to put it on inquiry, and cannot 
rely on misrepresentations as to the value of those assets. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


5. INSURANCE—PROOF OF MATERIAL MISREPRESENTATION 
OF VALUE OF ASSETS OF INSURANCE COMPANY HELD 
TO WARRANT RECISSION OF STOCK PURCHASE. 


Where the evidence showed that an insurance company, whose stock 
plaintiff purchased, listed among its assets many notes and mortgages 
given to it without valuable consideration to enable it to deposit with the 
insurance department the required amount of securities, and that the se- 
curity of some of them was insufficient, of which facts the purchaser had 
no notice, there was sufficient evidence of intentional misrepresentation 
to sustain a decree of rescission. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


8. INSURANCE——ESTOPPEL OF INSURANCE COMPANY TO 

RESCIND PURCHASE OF STOCK. 

An insurance company, which purchased stock of another company 
and transferred the business and assets of the latter company to itself, 
is not estopped to rescind its contract for the purchase of the stock for 
fraud, where the evidence did not show that it had knowledge of the 
fraud before it transferred the assets and business to itself. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

Vol. LV—36, 
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9. INSURANCE — RIGHT TO SHARE IN REMAINING ASSETS 
HELD NOT TO ESTABLISH EQUITY OF RESCISSION ON 
SURRENDER OF STOCK. 


Where an insurance company had purchased stock in another, in- 
duced by fraud, and had transferred to itself the assets and business of 
the latter, except the assets deposited with the state insurance depart- 
ment, the right to participate in the deposited assets does not render 
equitable a rescission on reconveyance of the stock, since the value of the 
stock represented by the other assets of the company and its outstand- 
ing business cannot be restored. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


Appeals from the District Court of the United States for the West- 
ern District of Missouri; Joseph W. Woodrough, Judge. 

Separate suits by the Farmers’ Life Insurance Company against W. 
F. Shearer and against John Wible. Decrees for complainant, and de- 
fendants appeal. Reversed, with instructions to render modified decrees 
for complainant. 


J. Herbert Smith and William G. Holt, both of Kansas City, Mo. 
(James K. Cubbison and Amos Townsend, both of Kansas City,. Mo., 
on the brief), for appellants. 

W. F. Zumbrunn, of Kansas City, Mo. (H. A. Hicks, of Denver, 
Colo., on the brief), for appellee. 


Before Sanborn, Circuit Judge, and Munger and Youmans, District 
Judges. 


SANBORN, C. J. These are appeals from decrees of rescission of 
contracts between the appellants and the appellee, by means of which 
the appellee, the Farmers’ Life Insurance Company, secured and retains 
all the assets of the Anchor Life Insurance Company, in which the ap- 
pellants Shearer and Wible, were the controlling stockholders when the 
contracts were made. A brief statement of the situation of the parties 
when the contracts were made and at this time since the decrees, and a 
history of their transactions, is necessary to an understanding of the 
questions at issue, 


In September, 1914, the Anchor Life Insurance Company, a corpora- 
tion of the state of Kansas, was conducting its insurance business in 
Kansas City. It had issued its policies to the amount of about $1,60).- 
000, and the annual premiums payable thereon were about $49,000. Under 
the statutes of Kansas this company was required to maintain a deposit 
of securities with the officers of that state to the amount of $100,000, the 
par value of its 1,000 shares of capital stock, in order to secure permis- 
sion to conduct its business in that state, and to the amount of about 
$25,000 more to maintain a legal reserve to secure the payment of its 
policies. Its insurance had so increased that it was difficult for it to 
maintain the required deposits, and Mr. Jones, an examiner for the in- 
surance department of Kansas, after examining the securities of the com- 
pany, had filed a report in the insurance department to the effect that 
there should be deducted from the value of its assets, which were $160,- 
814.06 as shown by its report of December 31, 1913, $30,000 on account of 
two mortgages, aggregating $30,000, made by one Wade, $9,000 on ac- 
count of eight mortgages, for $1,250 each, and $29,500, the value stated 
in that report of $41,000, face value, of the bonds of the Williamsville, 
Greenville & St. Louis Railway Company, making in all a deduction of 
$68,500, leaving the value of the company’s assets $92,314.06, and showing 
an impairment of its capital to the extent of $34,554.94, according to the 
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report of Jones. Shortly after the filing of this report, the superintendent 
of insurance notified the company that it must deposit securities suf- 
ficient to remove this impairment, or he would be compelled to apply for 
a receiver of its property at the end of 30 days. 

In September. 1914. the Farmers’ Life Insurance Company, a cor- 
poration of the state of Colorado, was conducting a life insurance busi- 
ness at Denver in that state. Its capital stock was $1,000,000, divided into 
shares of the par value of $3 each. The aggregate amount of the in- 
surance it had written was about $850,000, or about one-half of that 
which had been written by the Anchor Company. The evidence tends to 
show that it is necessary for a life insurance company to have about 
$5,000,000 of insurance to enable it to maintain its required deposits, 
pay its expenses, and conduct a profitable bus'ness from its income; and, 
as the addition to insurance which a company has itself written of in- 
surance already written by other companies does not materially increase 
its overhead expenses, and increases its insurance much faster than to 
solicit and to write it, the Farmers’ Insurance Company was endeavoring 
to buy such insurance of other companies, by purchasing them or their 
property and reinsuring their risks. Mr. Royce was the superintendent 
of its agents. He had been bank examiner of the state of Kansas, was 
well acquainted with Mr, Lewis, the superintendent of insurance of Kan- 
sas, secured the adm‘ssion of the Farmers’ Company into the state, and 
was well qualified to examine. ascertain, and state the value of the assets 
of insurance companies He, Mr. Temple. the secretary or attorney of 
the Farmers’ Company, and Mr. O’Shaughnessy, one of its agents, went 
from Denver to Kansas City in September, i%14, to secure the insurance 
and other property of the Anchor Company for the Farmers’ Company. 
Before they went, some of them had seen a copy of the report of the 
Anchor Company of December 31, 1913, and before any contract was 
made by them, or the Farmers’ Company, some of them had notice of 
the contents of Mr. Jones’ report of the worthlessness of the Wade mort- 
gages, for $30,900, and of the railroad bonds, for $41,000, par vaiue, and 
of the fact that notice had been given to the Anchor Company that an 
application for a receiver of its property would be made shortly, unless it 
speedily deposited securities to remove the reported impairment of its 
capital. They endeavored to acquire the insurance and assets of the 
Anchor Company by arranging an exchange of the stock of the Far- 
mers’ Company for that of the Anchor Company at the rate of 15 
shares of the former for one share of the latter. Mr. William F. Shearer 
owned 135 shares and was the president of the Anchor Company. Mr. 
John A. Wible owned 351 shares of that company’s stock and was its 


secretary. They controlled the insurance, the property, and the business 
of the Anchor Company. 


The agents of the Farmers’ Company conferred and negotiated with 
them from some time in September until November 16, 1914, to obtain 
their stock for the Farmers’ Company and the'r assistance in getting the 
other stock of the Anchor Company for it, to the end that that company 
might have the Anchor Company and all its insurance, income, and as- 
sets. The result of these negotiations was that between November 13 
and November 17, 1914, the Farmers’ Company made contracts with 
Shearer to pay him for his 135-shares of Anchor stock $27,000, $13,500 
in 1,350 shares of the stock of the Farmers’ Company and $13,500 in notes 
which that company had received for the sale of its ‘stock; that the 
Farmers’ Company did and would pledge 1,350 shares of its stock and the 
135 shares of stock of the Anchor Company bought by it of Shearer as 
collateral security for the payment of the stock notes; and that the stock 
and the stock notes secured thereby should be and they were delivered to 
Townsend and Smith in trust to secure the performance of these agree- 
ments. The Farmers’ Company at the same time made agreements with 
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Mr. Wible to pay him for his 351 shares of Anchor stock $62,500, $5,000 
in cash, $17,500 in three mortgage notes,for $3,500, $6,000, and $8,000, re- 
spectively, which notes were secured on Wible’s property and were owned 
by the Anchor Company, and $40,000 in stock notes owned by the Farmers’ 
Company and made by the purchasers of its stock; that the Farmers’ 
Company would and did pledge 4,000 shares of its stock and the 351 
shares of the stock of the Anchor Company bought by it of Wible as 
collateral security for the paymet of the $40,000 of stock notes; and that 
the stock so pledged and the notes so secured should be and they were 
delivered to Townsend and Smith in trust to secure the performance of 
these contrac’s. The stock pledged by these contracts, the notes secured 
thereby, and their proceeds were prior to the decrees placed in the cus- 
tody of the court below and constitute a part of the subject of this litiga- 
tion. These contracts gave the Farmers’ Company unrestricted control 
and possession of the insurance and other assets of the Anchor Company. 


At the time these contracts were made the Farmers’ Company hired 
Shearer and paid him $2,500 to assist it in exchanging its stock with 
other holders of Anchor stock at the rate of 15 for 1, in getting the 
Anchor Company insurance over to the Farmers’ Company, and induc- 
ing the Anchor Company’s policy holders to reinsure in the Farmers’ 
Campany, and in acquiring all the other assets of the Anchor Company. 
All this was practically accomplished by the early part of January, 
1915. The Farmers’ Company acquired, including the stock of Shearer 
and Wible, more than 95 per cent. of all the stock of the Anchor Com- 
pany, by the use of this stock caused the substitution of its agents, 
Royce, O’Shaughnessy, and others for Wible, Shearer, and the other 
officers and d'rectors of the Anchor Company, and made a contract of 
reinsurance of the Anchor Company’s policy holders which the great 
majority of them accepted, while those that did not accept generally 
abandoned their policies, so that all the value of the property of the 
Anchor Company was secured and appropriated to its own use by the 
Farmers’ Company. 

On January 15, 1915, after all this had been done, the Farmers’ 
Company gave notice to Shearer and Wible that, on account of their 
misrepresentations of the value of the assets of the Anchor Company 
during the negotiations for the contracts, it elected to rescind its con- 
tracts with them and offered to return the shares of Anchor stock it 
had secured from them and other stockholders, to abrogate its contract 
of reinsurance of the Anchor Company's policy holders made on De- 
cember 11, 1914, and to return everything of value it had received, up- 
on the return to it of the consideration it paid therefor. In March, 
1915, it brought these suits, one against Shearer and the other against 
Wible, for rescission of the contracts on the grounds: (1) That 50 
shares of Shearer’s 135 shares were an overissue; (2) that Shearer and 
Wible represented the value of the assets of the Anchor Company to be 
much greater than it actually was, especially the value of some of its 
mortgage securities, and of the $41,000, face value, reported worth $29,- 
500, of the bonds of the Williamsville Railway Company, and that the 
contracts were beyond the powers of the Farmers’ Company. It prayed 
that all the contracts be avoided, and that the defendants Shearer and 
Wible and the trustees be decreed to deliver and pay over to it all they 
had received under the contracts, except the 135 shares of Anchor stock 
delivered to it by Shearer and the 351 shares delivered to it by Wible, 
and that they have such other orders and decrees as might seem meet. 

The defendants answered. In their answers they denied the equities 
of the complaints, alleged that the Farmers’ Company had investigated 
and had notice of the character and value of the assets of the Anchor 
Company before it made its contracts, alleged that the Farmers’ Com- 
pany had failed to perform them, that it had failed to return any of the 
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property it received under them, that it was unable to return the prop- 
erty of value which it had received thereunder, and prayed for specific 
and general affirmative equitable relief, 


The court below rendered decrees in favor of the Farmers’ Com- 
pany. At the time of the entry of the decree in the suit against Shea- 
er, there were in the custody of the court in his case stock notes un- 
paid of the face value of $3,375, $10,367.37, the prooceeds of such notes 
paid, 1,350 shares of stock of the Farmers’ Company, and 135 shares of 
stock of the Anchor Company. The court adjudged that this cash, these 
notes, and the 1.350 shares of the stock of the Farmers’ Comapny be 
delivered to the Farmers’ Company, that the defendant Shearer pay the 
costs of the suit and have nothing but the 135 shares of stock of the 
Anchor Company, from which the complainant had extracted and ap- 
propriated to itself everything of value. At the time of the entry of the 
decree against Wible, there were in the custody of the court in that case 
stock notes unpaid of the face value of $17,872.50 and $24,483.42 in cash, 
the 4,000 shares of stock of the Farmers’ Company, and the 351 shares 
of stock of the Anchor Company. The court decreed that these notes 
and this cash and the 4,000 shares of stock of the Farmers’ Company be 
delivered to it, that Wible reassign to it the $8,000 note and mortgage 
which had been assigned to him pursuant to the provisions of the con- 
tracts between him and the Farmers’ Company, that the Farmers’ Com- 
pany recover $5,975 from him, that if he should fail to make such re- 
assignment, or to pay the $5, 975, the 351 shares of stock of the Anchor 
Company should be sold, and its proceeds should be applied to pay the 
judgment against Wible ‘and the costs of the suit, and that execution is- 
sue against him to enforce the decree. It is from these decrees that 
Shearer and Wible have appealed. 


[1] The basic reason for the rescission of a contract by a court of 
equity is that. where it has been obtained by fraud, deceit, or other un- 
lawful act of one of the parties, their restoration as near as may be 
to their respective situations before the contract was made generally 
gives the most equitable relief to the injured party at the expense of 
the least loss to the perpetrator of the wrong. The grant of such relief 
is and always ought to be conditioned by the application to its terms and 
to the measure of its extent of the equitable principles that he who seeks 
equity must do equity, that a court of chancery may and it should con- 
dition its grant of relief to the complainant whenever possible with the 
preservation and enforcement of the equities of the defendant, that it 
may, in a case in which the rules and principles of equity demand it, 
condition the grant of relief sought from it by the complainant with the 
enforcement of a claim or equity held by a defendant, which the de- 
fendant could not enforce in any other way, Farmers’ Loan & Trust Co. 
v. Denver L. & G. Co. , 126 Fed. 46, 51, 60 C. C, A. 588, 593; Burnes et 
al. v. Burnes et al.. 137 Fed. 781, 791. 70 C. C. A. 357, 367; and that a 
court of equity may and should so mold its decrees as to do equity and 
avoid inequity, Jones v. Missouri-Edison Electric Co., 144 Fed. 765, 766, 
777,778,779, 781,75 C. C. A. 631, 632, 643, 644, 645,647; Central Improve- 
ment Co. v. Cambria Steel Co., 201 Fed. 811, 812, 824, 827,120 C. C. A. 121, 
122, 134, 135, 136, 137; Union Central Life Ins. Co. v. Drake, 214 Fed. 
536, 538, 548, 131. C. C. A. 82, 84, 94; United States v, Debell, 227 Fed. 
775, 779, 142 C. C. A. 299, 303. 


[2] The facts d'sclosed by the pleadings and the decrees, that the 
Farmers’ Company and the appellants made the contracts rescinded 
on the agreed basis that the property of the Anchor Company was worth 
$184,731, and the stock of the appellants therein $89,700, the fact that it 
is not claimed that the preperty or stock of the Anchor Company was 
worthless, or that the Farmers’ Company received no substantial value 
or benefit therefrom, but the complainant only urges that they were worth 
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much less than the agreed estimate; and the fact that Shearer and Wible 
will come out of these transactions under the decree below, when ex- 
ecuted, without anything of value, while the Farmers’ Company will 
have retained all ‘t had before the contracts were made, and will have 
added thereto and retained all the value that the Anchor Company and 
the appellants as ts stockholders had, without paying or being required 
to pay anything therefor—have brought these principles of equity jur- 
isprudence forcibly to mind, have suggested the questions: What was 
the real value of the property of the Anchor Company and of the stock 
of Shearer and Wible when the contracts were made? May not de- 
crees be lawfully made which will rel'eve the Farmers’ Company of their 
contracts to pay more than the value of the appellants’ stock, and yet 
avoid depriving the appellants of all its value? and have induced a 
patient examination of the evidence in an endeavor to find a fair value 
of the property of the Anchor Company and of the stock of the appel- 
lants at the time the contracts were made. 

There is testimony scattered through the more than 600 closely print- 
ed pages of the records of the trials of these cases relating to the value 
of about 60 separate securities claimed to have been the property of the 
Anchor Company at some time. The evidence relative to each one of 
these securities has been extracted, collected together, considered, and a 
conclusion has been deduced there from as to the ownership of thai secur- 
ity by the Anchor Company and as to the value of it on November 15, 1914. 
The first contracts were made November 14, 1914, and the second con- 
tracts on November 16, 1914. As to some of these securities the proof 
on these questions is not clear or conclus've, but an appeal in equity 
invokes a trial of the case de novo, and the Supreme Court has admon- 
ished that, although the proof in a suit in equity be uncertain and its ef- 
fect doubtful, it is still the duty of a court of equity to decide the is- 
sues presented on the evidence furn‘shed to it, in accordance with the 
best judgment it can form thereon. This has been done as to each of 
these securities. Time and space will not permit the review or statement 
of the details of the evidence regarding them. Suffice it to say that 
the Williamsville Railway bonds, reported at $29,500, and the Wade 
mortgages, reported at $30,000, according to the report of December 31, 
1913, and the so-called donation notes and mortgages, for which the 
Anchor Company gave no valuable cosideration, but which it deposited 
with the state officers to comply with their requirements, have been found 
worthless on November 15, 1914. The three mortgage notes—for $3,500, 
secured on Wible’s property at 1832 Washington street, Kansas City, Mo.; 
for $6,000, secured on his property at Twenty-Fifth and Wahsington 
streets, Kansas City, Mo.; for $8,000, seéured on his property at 1221 
Garfield avenue, Kansas City, Mo.—which Wible and the Farmers’ Com- 
pany agreed that he should take in part payment of the $62,500 it agreed 
to pay him for his Anchor s‘ock, have in v‘ew of that fact, and of the 
other evidence regarding them, have found to have been worth on No- 
vember 15, 1914, respectively. $4,285, $6,270, and $8,000 aggregating $18,- 
555.83, and this amount has been deducted from the determined value of 
his 351 shares of stock on that date in ascertaining the amount which he 
ought in equity to receive in addition to these mortgages notes and their 
securities. , 

The result of the consideration in the way which has been described 
of all the evidence regarding each of the mortgages, securities, and 
bonds claimed to have been owned by the Anchor Company on Novem- 
ber 15, 1914, is that those owned by it on that date were worth $85,- 
716.25, that its written insurance was worth $19,000, that it owned cash 
items in addition to the above amounting to $4,000, that the real value 
of its property was $108,716.25, that the value of the 135 shares of its 
stock owned by Shearer was $14,676.69, and that the value of the 351 
shares thereof owned by Wible was $38,159.40. 
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There is testimony tending to show that the Farmers’ Company paid 
Wible $5,000 in cash in part payment for his stock, and that he paid to 
the trustee holding the securities $2,000 thereof. The difference, $3,- 
000, and the value on November 15, 1914, of the three mortgage notes 
Wible was to take in part payment for his stock, $18,555.83, have been 
deducted from the value of that stock, $38,159.40, and the conclusion 
is that the balance, $16,603.57, and the three mortgage notes and their 
securities, were on November 15, 1914, equal to the real value of Wible’s 
stock in the Anchor Company on that day. In view of these findings 
and conclusions, the effect of the decree in Shearer’s case will be to re- 
store to the Farmers’ Company the 1,350 shares of its stock, the stock 
notes, and the proceeds thereof, and to settle and conform in it the 
title to 185/ of all the assets of the Anchor Company, which was 
worth $14,676.14 on November 15, 1914, w'thout the receipt by him of 
anything of value therefor, for his 135 shares of Anchor stock were 
rendered worthless by the transfer of all the property of that company 
to the Farmers’ Company before suit was brought against him; and the 
effect of the execution of the decree in Wible’s case will be to restore 
to the Farmers’ Company the 4,000 shares of its stock. the stock notes 
delivered to the trustees, and the proceeds thereof, to deprive Wible of 
the entire value of his stock, which was $38,159.40 on November 15, 1914, 
and to vest the title of the property it represented irrevocably in the 
Farmers’ Company, without his receipt of any substantial consideration 
therefor. 

These decrees cannot be sustained. They conflict with the princi- 
ples of equity jurisprudence, that he who seeks equity should do equity, 
and that a court of equity should so mold its decree, if possible, as to 
avoid inequity as well as to do equity. These decrees unnecessarily in- 
flict upon Shearer and Wible an injustice and inequity not less flagrant 
than that from which they relieve the Farmers’ Company. What, then, 
ought a court of equity to do? It ought as nearly as possible to do 
equity. Its province is not the infliction of punishment. It is to hold 
the scales even, and to grant to all alike their just dues. To such a court 
the Farmers’ Company has elected to appeal for relief, and not to a court 
of law for its damages, as it might have done; and such a court ought 
to render such decrees as will justly adjudge and settle all the equities 
of each of the parties to this litigation. 


The decrees below should be reversed. A decree should be render- 
ed in Shearer’s case to the effect: (1) That the contracts between him 
and the Farmers’ Company be set aside; that the proceeds of its stock 
notes be paid over to it; that its unpaid stock notes and its 1,350 shares 
of stock pledged to secure their payment, and the 135 shares of the 
stock of the Anchor Company, which are worthless, be conveyed and 
delivered to it; that all this be decreed and done on condition, but not 
otherwise, and on no other condition, that within 60 days, or such other 
short time as shall be allowed by the District Court, after the entry of 
the decree, the Farmers’ Company pay to Shearer $14,676.14, the value 
of his stock on November 15, 1914, and interest thereon at 6 per cent. 
per annum from that date to the date of such payment; that in case 
such payment is made within the time prescribed the Farmers’ Company 
have the relief which it is above declared entitled to, on the condition 
there stated, and recover of Shearer the cost of its suit. (2) That in 
case the Farmers’ Company fails to make such payment within the time 
fixed in the decree, all the proceeds of the stock notes in his case be 
forthwith paid over to Shearer, in part payment of the $14,676.14 and 
interest to the time of payment; that the 1,350 shares of the stock of the 
Farmers’ Company pledged to secure the payment of the stock notes in 
his case be sold under the direction of the court; that the proceeds of 
such sale be applied, first, to the payment of the costs of the suit, and, 
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second, to the payment of the unpaid remainder of the $14,676.14 and 
interest; that the surplus, if any, of such proceeds of the sale after such 
payments are made, be paid over to the Farmers’ Company; and that, in 
case there still remains a part of the $14,676.14 and interest unpaid, 
Shearer recover the amount of such deficiency of the Farmers’ Company 
and have execution to collect it. 

In Wible’s case the agreement was that he should take, in part pay- 
ment of the $62,500 agreed to be paid for his stock, $5,000 in cash and 
at their face value three mortgage notes, for $3,500, $6,000, and $o,000, 
respectively, owned by the Anchor Company and secured by mortgages 
on three different tracts, respectively, of Wible’s real estate. The note 
for $3,500, which was secured on his property at 1832 Washington street, 
Kansas City, Mo., and was worth $4,285, on November 15, 1914, was 
delivered to Wible on November 16, 1914. The mortgage was fore- 
closed, the mortgaged property was bid in at the foreclosure sale by 
Shearer for Wible, the time for redemption expired without any redemp- 
tion, the trustee who made the sale duly conveyed the property to Shearer, 
but the Farmers’ Company by claim and notice to Shearer prevented him 
from conveying it to Wible, and he has never made such a conveyance. 
The Farmers’ Company refused to deliver to Wible the mortgage note 
for $6,000, secured on his property at Twenty-Fifth and Washington 
streets, Kansas City, Mo., which was worth $6,270.83 on November 15, 
1914. The Farmers’ Company delivered to Wib!e the mortgage note for 
$8,000, secured on his property at 1221 Garfield avenue, Kansas City, Mo., 
which was worth $8,000 on November 15, 1914. The Farmers’ Company 
paid Wible $5,000 in cash on November 16, 1914, and Wible paid $2,000 
to the receiver in his case, so that the Farmers’ Company is entitled to 
credit for $3,000, on account of these cash transactions, 

A decree should be rendered in Wible’s case to the effect that the 
contracts between him and the Farmer’s Company be set aside; that 
the proceeds of the stock notes in his case be paid over to it; that 
its unpaid stock notes, and its 4,000 shares of stock pledged to secure 
the payment of the stock notes in Wible’s case, be conveyed and de- 
livered back to it; that the title to the property at 1832 Washington 
street, Kansas City, Mo., acquired from the foreclosure of the mortgage 
for $3,500 be conveyed to and vested in the Farmers’ Company; that 
the title to the mortgage note for $8,000 to any amounts collected from 
it and any rights pertaining to or derived from the ownership thereof 
be conveyed to and vested in the Farmers’ Company and that the 351 
shares of Anchor stock be surrendered and delivered to it; that all these 
things be decreed and done on condition, but not otherwise, and on no 
other condition, that within 60 days, or such other short time as may 
be fixed by the District Court, the Farmers’ Company pay to Wible 
$35,159.40, which was the value of his stock, $38,159.40, less the $3,000 
cash credit specified above, and interest on said $35,159.40 at 6 per cent. 
per annum from November 15, 1914, to the day of such payment; that 
in case such payment is made within the time prescribed the Farmers’ 
Company have the relief it is above declared to be entitled to on the 
condition there stated, and that it recover the costs of this suit; that in 
case the Farmers’ Company fails to make such payment within the time 
fixed by the decree: (a) Then that the right and title to and the pos- 
session of the $8,000 mortgage note, the mortgage or trust deed securing 
its payment, and all the proceeds and property derived and derivable 
therefrom be decreed to be quieted in Wible; (b) that the Farmers’ 
Company cause the $6,000 mortgage note, the mortgage or trust deed 
securing it, and all the proceeds and property derived or derivable there- 
from, to be conveyed to and vested in Wible, and that the title thereto 
be quieted in him; (c) that the Farmers’ Company convey, assign, and 
release to Wible all its right and claim to the mortgage note for $3,500, 
the mortgage or trust deed securing the payment thereof, and all the 





Life. ] Shearer v. Farmers’ Life Ins. Co. 547 


proceeds and property derived or derivable therefrom, that it cause 
Shearer to convey to Wible the property mortgaged or conveyed by the 
trust deed to secure that note, and that the title to that property and to 
the note and mortgage relating thereto be quieted in Wible; (d) that in 
case the provisions of paragraph (a) above are performed and become 
effectual within 120 days after the entry of the decree, or such other 
short time as may be fixed by the District Court as to the $8,000 mort- 
gage note, the security therefor, and the proceeds and the property de- 
rived and derivable therefrom, then the sum of $8,000 shall be deducted 
from the $35,159.40 above ment‘oned as of the date of November 15, 
1914; that in case the provisions of paragraph (b) above are perform- 
ed and become effectual within 120 days after the entry of the decree, or 
such other short time as may be fixed by the District Court, as to the 
$6,000 mortgage note, the security therefor, and the proceeds and pro- 
perty derived and derivable therefrom, then $6,270.83 more shall be 
deducted from that $35,159.40 as of November 15, 1914, and in case 
the provisions of paragraph (c) above are performed and become ef- 
fectual within 120 days after the entry of the decree, or such other short 
time as may be fixed by the District Court, as to the $3,500 mortgage 
note, the security therefor, and the property derived and derivable there- 
from, and especially as to the title of the property derived from the 
foreclosure of the trust deed securing that note, which title is now 
in Shearer, then $4,285 more shall be deducted from the $35,159.40 as 
of the date of November 15,1914; that all the proceeds derived from the 
stock notes in Wible’s case, or such part thereof as may be required to 
pay in full the costs of his suit and the $35,159.40 and interest thereon 
at 6 per cent. per annum from November 15, 1914, to the time of 
payment, or, in case any reduction or reductions therefrom are made 
pursuant to the last preceding paragraphs relating to such reductions, 
then to pay the remainder of said $35,159.40 after such reductions are 
made, and the interest on such remainder from November 15, 1914, to 
the day of its payment, be paid over to Wible and applied, first, to 
the payment of the costs of suit, and, second, to the payment of $35,159.40 
and interest, or, in case such reductions are made to the payment of the 
unpaid remainder thereof and the interest thereon; that, after such 
payment has been made, the unpaid stock notes, the 4,000 shares of 
stock of the Farmers’ Company, and the 351 shares of the stock of the 
Anchor Company he sold under the direction of the court, and the pro- 
ceeds thereof be applied to the payment of the unpaid remainder of 
the $35,159.40 and the interest thereon, and the remainder of such pro- 
ceeds, if any, be paid to the Farmers’ Company; that in case the 
$35,159.40 and interest, or any part thereof, still remains unpaid, then 
that Wible recover the amount of such balance unpaid of the Farmers’ 
Company and have execution against that company to collect it. 

What has been said regarding the decrees that should be rendered in 
these cases is not intended to, nor does it, limit the power or discretion 
of the court below to vary the decrees and orders to be rendered after 
the filing of this opinion, from those indicated above, so far as such 
variations relate to the times, forms, and terms to be used in attaining 
the indicated result. It has been said to disclose the result desired and 
the general character of the decrees by which it is thought that result may 
be reached in accordance with the rules and principles of equity juris- 
prudence. 

[3] The view of the chief contentions of counsel for the respective 
parties which has led to the conclusions which have been stated is this: 
The record contains no finding of facts and no opinion of the court be- 
low, so that there is nothing, but the decrees it rendered to indicate its 
findings of fact or its conclusions of law. The legal presumption is that 
its findings and conclusions were right, and they ought not to be disturbed 
by an appellate court, unless the record proves that the District Court 
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made a material mistake of fact or committed a serious error of law. 
The evidence fails to satisfy that there was an overissue of 60% shares of 
stock of the Anchor Company, and that this 60% shares was part of 
Shearer’s 135 shares. as alleged by the Farmers’ Company, the decree is 
not appropriate to such a finding, and the conclusion is that the District 
Court did not so find, and that it ought not to have so found. 

[4] The decrees convince that the court below found that Shearer 
and Wible by their acts and words made material false representations to 
O’Shaughnessy, Royce, and Temple, or to one or more of them, during 
the negotiations for the purchase from Shearer and Wible of the property 
and stock of the Anchor Company, as to the value of the mortgage notes 
of the Anchor Company and the securities for the payment thereof, and 
that these misrepresentations induced the Farmers’ Company to make the 
contracts challenged. A careful reading, analysis, and study of the evidence 
has failed to convince that there was any mistake in this finding of fact. 
On the other hand, the evidence establishes the fact that O’Shaughnessy, 
Royce, and Temple were the agents of the Farmers’ Company throughout 
the negotiations for and the making of the contracts, that the notice to 
and knowledge of each of them of the financial condition of the Anchor 
Company and of its securities was under the law notice to and the know- 
ledge of the Farmers’ Company, that they or one or more of them and 
that company had such notice before the contracts were made of the 
Jones report and of the worthlessness of the bonds of the Williamsville 
Railway Company, and of the Wade mortgages, as would have led a 
person of ordinary prudence in their situation to full knowledge thereof; 
that notwithstanding this notice, and their knowledge of the impairment 
of the capital of the Anchor Company and the receivership that threaten- 
ed it, these agents and the Farmers’ Company urged Shearer and Wible 
with importunity to make the contracts, which the latter never solicited. 

[5] But neither the Farmers’ Company nor its agents had adequate 
notice of the fact that there were many thousands of dollars of notes and 
mortgages among those which Shearer and Wible by their acts and words 
during the negotiations held out as good security of the Anchor Company, 
so far as they knew, which they knew had been given to the Anchor 
Company without any valuable consideration received by the makers, and 
merely to enable that company to deposit them with the insurance de- 
partment of Kansas, and thereby make a showing of an amount of se- 
curity owned by it sufficient to meet the requirements of the laws of that 
state. Nor did Farmers’ Company have adequate notice of the insufficien- 
cy of the security of some of the mortgage notes so held out. There was 
therefore sufficient evidence of intentional misrepresentation of the cha- 
racter and value of some of the mortgage securities to have sustained 
decrees of rescission of the contracts, if Shearer and Wible could have 
been substantially restored to their respective financial situations before 
the contracts were made. 

[6] Counsel for the Farmers’ Company insist that the contracts were 
ultra vires of the Farmers’ Company, and seek their rescission on that 
ground. Conceding, but neither admitting nor deciding, that the cont- 
racts were beyond the powers of that company, it certainly has the power 
to ask, and is now asking, this court for the same equitable relief it prays 
on account of the m'srepresentations. The right to this relief in equity 
on account of its lack of power to make the contracts is conditioned, how- 
ever, by the same duty on its part to do, and on the part of the court to 
require it to do, equity as is its right to relief on the ground of false 
representations. It is therefore unnecessary to discuss or decide the 
question whether or not the contracts were beyond its powers. It is not 
irrelevant to note, however, that, if they were, the Farmers’ Company is 
not without fault. The primary duty rested upon it to know its powers, 
and not to exceed them, and its taking of all the value of the stock of 
Shearer and Wible in the Anchor Company without the lawful power to 
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do so, and its persistent attempt to hold it by decrees in equity because 
it had no such power, does not appeal to the conscience of a chancellor 
with compelling force. 

[7] Counsel for Shearer and Wible complain of the admission in evi- 
dence of the report of the Anchor Company of December 31, 1913, Con- 
ceding ihat its admission was erroneous, and that there was much other 
evidence erroneously admitted, an examination of the record nevertheless 
discloses the fact that there was sufficient competent and relevant evi- 
dence in this case to sustain the charge of the material inducing misre- 
presentations to which reference has been made, and the findings and 
conclusions of this court in this regard rest upon the latter evidence. 


[8] Counsel for Shearer and Wible argue that the Farmers’ Company 
should be denied any relief because it was guilty of laches, because it 
waived its right to rescind, and because it is estopped from rescind ng. 
These defenses are of the same nature, and rest in reality upon the 
single ground of estoppel. The facts invoked to sustain this estoppel are 
that the contracts were made between November 13 and November 16, 
1914; that about November 16, 1914, Shearer’s 135 shares and Wible’s 351 
shares in the Anchor Company were surrendered to the Farmers’ Com- 
pany, transferred on the book of the Anchor Company and certificates 
issued to O’Shaughnessy and Royce, the agents of the Farmers’ Compa- 
ny, who thereafter he'd and voted them for that company; that Shearer 
and Wible resigned, and O’Shaughnessy and Royce were elected president 
and secretary of the Anchor Company; that the latter’s board of directors 
passed under the exclusive control of the Farmers’ Company, as did the 
possession and management of all its property and business; that on 
December 11, 1914, it made a sale of its insurance policies, premiums due 
and to become due thereon, and of all its securities then held by the 
superintendent of insurance or the state treasurer of Kansas for the 
legal reserve only upon its policies of insurance and such of its additional 
assets as should be necessary to make up the full legal reserves upon all 
said policies, except the mortgage securities made by E. J. Lutz; that the 
Farmers’ Company assumed and agreed to reinsure all its policies; that 
the Anchor Company’s board of directors adopted a resolution to the 
effect that the best interests of the stockholders of the Anchor Company 
required that it be dissolved, that it discontinue its business, and that its 
president and secretary should make application to the superintendent of 
insurance for permission so to do; that at the annual meeting of its 
siockholders, which commenced on January 5, 1915, and was adjourned 
to February 4, 1915, resolutions were unanimously passed, for which the 
stock formerly owned by Shearer and Wible was voted by its holders, 
the agents of the Farmers’ Company, to the effect that the contract of 
sale and reinsurance of December 11, 1914, be ratified and approved, that 
the company should liquidate its affairs, that its board of directors should 
take such action as should be necessary so to do, and that it should apply 
to the superintendent of insurance for delivery to it of the securities held 
by him over and above the legal reserve; and that the Farmers’ Com- 
pany first gave notice of its intention to rescind the contracts with 
Shearer and Wible on January 15, 1915, and commenced its suits on 
March 29, 1915. These facts, it must be admitted, strongly show the 
disposition on the part of Farmers’ Company to hold, and use for its 
own benefit, all the prperty of the Anchor Company, and establish a 
persuasive equity in the latter’s favor. But the evidence in the record 
fails to prove when the Farmers’ Company first received notice of the 
false representations of Shearer and Wible relative to the donation notes 
and mortgages, and relative to the inadequacy of some of the other 
securities of that company deposited with the treasurer of Kansas to 
vince that the Farmers’ Company was barred from all relief in a court of 
equity by either laches, waiver, or estoppel. 





550 Insurance Law Journal, Vol. 55. [ June, 1920. 


[9] Counsel for the Farmers’ Company contend that the decrees be- 
low may and ought to be sustained, notwithstanding its inability to restore 
all the property it received under the contract. While conceding that the 
general rule is that the rescission of contracts in equity should not be 
adjudged, unless the parties may be substantially restored to their finan- 
cial situations before the contracts were made, either by the return of the 
property itself or a substantial equivalent therefor, they assert that this 
has been or will be done under the decrees below. They write in their 
brief that the return to Shearer and Wible of the stock they held in 
the Anchor Company would restore to them all of their share of the 
securities of that company depositd with the treasurer of Kansas to 
obtain and secure its license to do an insurance budiness in that state. 
Counsel for Shearer and Wible, on the other hand, write in their brief 
that the Farmers’ Company took over all the property of the Anchor 
Company of every kind and nature , appropriated it all to its use and 
benefit, retains it, and that it completely put the Anchor Company out 
of business. 

No evidence is cited in the brief for the Farmers’ Company to the 
effect that the securities deposited by the Anchor Company to secure or 
retain its license were at the time of the hearing below, or that their 
proceeds were, or are now, or ever will be, available for distribution to 
Shearer and Wible as stockholders of the Anchor Company if the con- 
tracts are rescinded by the decrees of the court, and the stock which 
they formerly owned in that company is reconveyed and delivered to 
them. On the other hand, there is conclusive evidence that as long 
ago as February 4, 1915, the Farmers’ Company, which then owned more 
than 90 per cent. of the stock of the Anchor Company, caused the 
latter stockholders to adopt the resolution directing its board of di- 
rectors to discontinue its business, to take down its deposited securities 
so far as it could do so, and to liquidate its affairs, that its business 
was discontinued, that its offices were closed, and its movable property 
taken to the offices of the Farmers’ Company in Denver. A careful 
consideration of the evidence and the lack of evidence on this subject 
in the record compels the finding that the Farmers’ Company has by the 
use of the Anchor Company and its stock appropriated to itself all the 
securities of the Anchor Company and the exclusive benefit thereof, wheth- 
er they were deposited with the treasurer or superintendent of the state 
of Kansas, and that neither they nor their proceeds are or would be 
available for distribution to Shedrer and Wible, if the contracts were 
avoided and the stock they formerly owned in the Anchor Company 
were reconveyed and delivered to them, and that this stock is worthless. 
Moreover, if those securities not requisite for the reserve were available 
or are available for restoration, still the great value of that stock would 
yet be lost to Shearer and Wible. The Anchor Company’s insurance 
business cannot be restored, its policies, premiums, stockholders, are ir- 
revocably beyond reach, its business is gone, and it cannot be regained. 

[10] Counsel for the Farmers’ Company assert, and opposing coun- 
sel deny, that Shearer and Wible and the Anchor Company were in- 
solvent when the contracts were made and thereafter. There is no 
proof in these cases that either of them is, or ever was, insolvent. A 
corporation is not insolvent when the value of its property is far 
greater than the amount of its liabilities, and it is able to pay its debts 
when they mature, although the excess of the'value of its property 
above its liabilities may be much less than the par value of its stock; 
and the finding here is that Shearer, Wible, and the Anchor Company 
were solvent. 

There is no logical escape from the conclusion that neither the 
Farmers’ Company nor the court can do equity in either of these 
eases by the restoration to Shearer and Wible of the stock in he Anchor 
Company which they owned, because the value of that stock when these 





Life. ] New England Mut. Life Ins. Co. v. Reid. 551 


contracts were made was $52,836.09, and its value now is nothing. That 
value then was the value of the share of the value of the property of the 
Anchor Company represented by that stock. All the property of the 
Anchor Company has been taken and appropriated to itself by the 
Farmers’ Company, and it cannot restore it. It cannot bring back to 
that company its business, its policies, its stockholders, its contracts of 
insurance, its premiums payable therefor, its agents; and the only way 
in which a court can grant just and equitable dcrees for the Farmers’ 
Company in these cases is on the condition that it requires that com- 
pany to do justice to Shearer and Wible. 

Let the decrees in these cases be reversed, and let decrees be ren- 
dered in accordance with the views expressed in this opinion. 


eo 


NEW ENGLAND MUT. LIFE INS. CO. v. REID et al. 


(United States District Court, D. Maryland. February 21, 1920.) 
263 Federal Reporter 451. 


INSURANCE—SUBSTITUTED BENEFICIARY HELD ENTITLED 
TO INSURANCE, THOUGH CHANGE WAS NOT INDORSED 
ON POLICY. 


Where insured had three times written to the insurer that he desired 
to substitute his wife for his sister as beneficiary, but for various rea- 
sons, not indicating a change of mind, had neglected to send the proper 
blank with the policy to the company to have the change indorsed there- 
on, as required by the policy before the substitution should become ef- 
fective, a provision for the benefit of the company on which it was not 
insisting, the wife is entitled to the insurance money. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


At Law. Interpleader by the New England Mutual Life Insurance 
Company against Katherine Reid and Ethel Banta Durboraw. On final 
hearing. Decree entered, adjudging fund in controversy. to defendant 
Durboraw. 


Ralph Robinson, of Baltimore, Md. for New England Mut. Life 
Ins. Co. 

Louis J. Burger, of Baltimore, Md., for Katherine Reid. 

Joseph Packard and A. Morris Tyson, both of Baltimore, Md., for 
Ethel Banta Durboraw. 


Rose, D. J. On July 31, 1915, the New England Mutual Life Insur- 
ance Company, hereinafter called the Company, issued a policy for 
$5,000 to Raymond H, Duboraw. As he was then unmarried, it was made 
payable to his sister, Katherine Reid; but he reserved the right to change 
the beneficiary when and as often as he saw fit, by filing at the Com- 
pany’s home office a written request for such change, to take effect only 
when indorsed by the Company on the policy. 

Nearly three years later he wrote to the agent, through whom he had 
effected the insurance, that he had married five days before, and wanted 
his policy at once to be made payable to his wife, so as to take effect 
“to-day, June 16, 1918,” adding: 

“I put this in this way so that, if I should go before the change is 
recorded, this letter will be evidence of my desire in the matter.” 
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He gave his wife’s name, and asked if this was sufficient informa- 
tion, or if any other step was necessary. The agent had some time be- 
fore left the employ of the Company, and on the 21st of June he sent 
Durboraw’s le‘ter to the general agent of the Company at Des Moines, 
Iowa, and on the same day wrote the insured: 

“In regard to the change in beneficiary, I am sending your letter to 
headquarters, so that your wish will be made effective at once. The 
proper blank will be sent to you for your signature. This blank, together 
with your policy, will be sent to the home office, where the change of 
beneficiary wll be indorsed on it. This will be done without expense 
to you.” -. 

On the 28th of June the Company’s general agent at Des Moines 
wrote to the insured that he had been advised that he desired to change 
the beneficiary, and inclosed blanks for the purpose, which he told the 
insured to sign, date, and have witnessed, and return with the policy, 
adding that the desired change would be then made. When this letter 
was received, both the insured and h‘s wife were at Moorhead, Minn., 
tcaching in a summer school. After the school closed, they had planned 
to go to Hinsdale, Mass., for a month or more, and-after that to locate 
in New York City, where both expected to take courses at Columbia 
University. 

It so happened that the blanks and policy got into baggage that they 
put in storage, and in consequence were inaccessible until fall. On the 
22d of August, the insured, in sending from Hinsdale his annual pre- 
mium, stated: 


“T shall be unable to send you the blanks concerning change in bene- 
ficiary of said policy for some weeks yet. I trust the delay will be of 
no particular consequence. I will be able to send it soon after Sep- 
tember Ist.” 

On the 23d of September, the insured executed the two duplicate 
forms of notice of change of beneficiary, in the presence of one Georgre 
W. Metcalf, who duly witnessed the same. Shortly before that time, 
the insured and his wife had begun housekeeping in an apartment in 
New York City. They both entered Columbia. For some hours every 
day he was engaged in teaching, and during others in studying. They 
had their new home to fit up. They had a succession of guests, and were 
very busy. It may have been that the policy was where it took a little 
trouble to get at it. At all events, for some reason or other, he over- 
looked forwarding to the company either the policy or notice of change 
of beneficiary. In the latter part of October, he was taken ill with the 
“flu,” and although he was only 35 years of age, and had been in 
excellent health, he died on November 3, 1918. Twelve days later his 
widow sent the notice of change of beneficiary to the Company. The 
sister persisted in her claim. The widow sued the Company in Iowa; the 
sister in Maryland. The Company, availing itself of the provisions of 
the act of Congress of February 22, 1917, c- 113, 39 Stat. 928 (Comp. 
St. § 99la), filed a bill of intrep'eader here and paid the amount of 
the policy into the registry of the court. 

Does the money belong to the widow or the sister? During the life- 
time of the insured, the sister had no substantial interest in the policy. 
Cohen, Trustee, v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 
143. The Company did not reserve any volition to itself. It was bound 
to indorse upon the policy any change which the insured in writing 
requested it to make. The proviso that the substitution should not take 
effect until such indorsement is made is for the protection of the Company. 
It does not ask for it. 


There are cases not a few, some of them well considered, which 
hold that, even so, the old beneficiary has the better right, if the death 
occurs before the insured has done everything which the policy requires 
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him to do in order to perfect, or perhaps to evidence, the substitution. 
Standing on them, the sister says that the insured never filed a proper 
request at the home office of the Company, and never sent in his policy 
for indorsement, although, for all that appears, he had ample oppor- 
tunity to do so: 

It would profit little to analyze the literally hundreds of cases which 
have dealt with, and frequently sus‘ained, that or similar contentions. 
Under many circumstances, the failure promtly to send the request and 
the policy to the company would be evidence that the insured had not 
definitely made up his mind that he wished to effect the substitution, and, 
wherever there is any possibility of doubt on that question it would be 
unsafe and improper to hold that he had done what there was a 
chance he did not want to do. 

The evidence in this case satisfied me, however, that the wish, three 
times put in writing by the insured, namely, in his letters of June 16th 
and of August 22d, and by his signature on the company’s blanks on 
September 23d, was never changed. He wanted to do what every nor- 
mal man, situated as he was, would and should have felt like doing. 
When he married, his duty was to look out for his wife. If he should 
die, she, and not his sister, had the first claim upon any insurance, the 
disposition of which he could control. He recognized his obligation, and 
promptly after his marriage sought to discharge it. Various incidents 
and accidents prevented his sending the policy to the Company, or at 
least resulted in its not being sent. 

To hold that what was his, to do with as he would, shall go where 
he had three times in writing declared he did not wish it to go, and 
where both his pleasure and his duty imperatively demanded it should 
not go, would be technical overmuch. Two of the more recent cases in 
which the law governing such matters is most satisfactorily discussed 
are State Mutual Life Ins. Co. v. Bessett, 41 R. I. 54, 102 Atl. 727, 
L. R- A. 1918C, 961, and Wooten v. Order of Odd Fellows, 176 N. C. 
53, 96. S. E. 654. 

The decree should adjudge the fund to the widow. 


METROPOLITAN LIFE INS. CO. v. HAND et Av. (No. 10900.) 
(Court of Appeals of Georgia, Division No. 2. March 18, 1920.) 
102 Southeastern Reporter, 647. 


(Syllabus by the Court.) 

APPEAL AND ERROR—EVIDENCE—INSURANCE—J UDGMENT— 
TRIAL—VERDICT MAY BE RENDERED ON SWORN TESTI- 
MONY OF PLAINTIFF; CONVICTION OF VOLUNTARY 
MANSLAUGHTER OF INSURED WOULD NOT EXCLUDE 
BENEFICIARY’S TESTIMONY THAT KILLING WAS ACCI- 
DENTAL; ADMISSIBILITY OF EVIDENCE OF PLAINTIFF'S 
CONVICTION AND SENTENCE FOR KILLING INSURED; 
REOPENING CASE IN DISCRETION OF COURT. 


This court cannot say, as a matter of law, that the jury was not au- 
thorized to find the verdict rendered, since it is supported by the sworn 
testimony of the plaintiff, which they had a right to accept and believe. 
The fact that in a criminal proceeding the beneficiary named in the policy 
sued on had been convicted of voluntary manslaughter for the felonious 
killing of his wife, who was the assured named in the policy, would not 
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prevent the jury in this proceeding from accepting his sworn testimony 
to the effect that such killing by him was accidental and unintentional. 
The refusal of the trial court to admit in evidence a certified copy of the 
indictment, verdict, and sentence in the criminal case, in support of the 
coroner’s verdict (which latter was admitted in evidence under the terms 
of the policy), was not erroneous. Cottingham v. Weeks, 54 Ga. 275; 
Tumlin v. Parrott, 82 Ga. 732, 9 S. E. 718(2); Seaboard Air Line Raii- 
way v. O’Quin, 124 Ga. 357, 52 S. E. 427(3), 2 L. R. A. (N. S.) 472; 
Powell v. Wiley, 125 Ga, 823, 54 S. E. 732 (1). Nor was error com- 
mitted in allowing testimony tending to show the general good character 
of the plaintiff, although unimpeached; since the nature of the action, 
and the affirmative defense set up thereto by the defendant, necessarily 
involved the same. Civ. Code 1910, § 5745; German-Amer. Mutual Life 
Association v. Farley, 102 Ga. 720, 29 S. E. 615 (5). The court did not 
abuse his discretion in reopening the case in order to permit the plain- 
tiff to introduce an additional witness to testify concerning one of the 
issues in the case. 

(For other cases, see Appeal and Error, Dec. Dig. § 1001[1]; Evi- 
dence, Dec. Dig. § 340[1]; Insurance, Dec. Dig. § 659[1]; Judgment, Dec. 
Dig. § 648; Trial. Dec. Dig. § 66.) 






Error from City Court of La Grange; E. T. Moon, Judge. 


Action by William Hand and others against the Metropolitan Life 
ne Company. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 






Battle & Hollis, of Columbus, for plaintiff in error. 
M. U. Mooty, of La Grange, for defendants in error. 


JENKINS. P. J. Judgment affirmed. 
Stephens and Smith, JJ.. concur. 





CHAPMAN v. MUTUAL LIFE INS. CO. OF NEW YORK. 


(Supreme Court of Louisiana. Feb. 2, 1920. Rehearing Denied 
March 12, 1920.) 


83 Southern Reporter, 887. 






(Syllabus by Editorial Staff.) 


1. INSURANCE—INSURED HELD NOT TO HAVE BEEN IN 
“GOOD HEALTH” WHEN POLICY WAS HANDED TO HIM: 


Where insured on the day the policy was handed to him had been 
suffering from severe pain for 12 days, which one doctor had diagnosed 
as append’citis and another as stones in the kidneys, and such illness con- 
tinued with more or less severity until his death from uremic poisoning 
two months later, the insured was not in “good health” within the mean- 
ing of the policy on that day. 

(For other cases, see Insurance, Dec. Dig: § 136[4].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Good Health.) 
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2. INSURANCE—REMITTANCE OF POLICY BY AGENT UNDER 
AGREEMENT TO TAKE PERSONAL NOTES OF INSURED 
HELD PAYMENT. 


Where the agent of an insurance company agreed that he would 
personally take notes of insured for the first premium and remit from 
his own funds the amount of the policy, less his commission to the com- 
pany, the premium was paid, so far as the company was concerned, on 
the date of the agent’s remittance, though the notes to the agent were 
not executed until later. 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 


*\. INSURANCE—AFTER PAYMENT OF PREMIUM POLICY WAS 
DELIVERED WHEN APPROVED BY INSURED. 


Where the premium had been paid to the company by the agent who 
on receipt of the policy showed it to insured and received his ap- 
proval, with instructions to hold it for da few days until he could 
execute notes to reimburse the agent for advancing the premium, the 
policy was delivered on the date of the approval, so as to become bind- 
ing on insured and the company, and the sickness of insured, begining 
after that date, but before the execution of the notes and the delivery of 
the policy into his hands, did not invalidate the policy under a provision 
requiring that insured be in good health when the policy was paid for 
and delivered. 


(For other cases, see Insurance, Dec. Dig- § 136[4].) 


4. INSURANCE—NOTICE TO AGENT IS NOTICE TO THE 
COMPANY DESPITE RESTRICTIONS ON AUTHORITY. 


Though an insurance policy provided that only a general officer 
can waive any condition, notice to the agent for soliciting and delivering 
the policy of the condition of insured when the policy was delivered is 
notice to the company, so that its acceptance of premium thereafter pre- 
cluded it from attacking the policy. 


(For other cases, see Insurance, Dec. Dig. 141[1].) 


Appeal from First Judicial District Court, Parish of Caddo; R. D. 
Webb, Judge. 

Action by Mrs. Dora D- Chapman against the Mutual Life Insurance 
Company of New York. Judgment for defendant, and plaintiff appeals. 
Reversed, and judgment rendered for plaintiff. 


E. & P. N. Browne, of Shreveport, for appellant. 
Senduek Goldstein & Walker, of Shreveport, and Denegre, Leovy 
& Chaffe. of New Orleans, for appellee. 


Dawkins, J. Plaintiff appeals from a judgment rejecting her de- 
mands in an action upon an insurance policy for the sum of $5,000 upon 
the life of her deceased husband, Lucky P. Chapman. 

Defendant admitted that deceased at the time of his death was in 
physical possession of the policy, as alleged, and that plaintiff was named 
as the beneficiary therein, but denied that the said policy had ever been 
lawfully issued or delivered to the deceased, or that any liability on its 
part had ever arisen thereunder, on the following grounds, to wit: 

First, that the policy had not been delivered while the deceased was 
in good health, as required by the application for the insurance; and 

Second, that the premium had not been paid during such period of 
good health as was also required by the application made part of the 
policy. 

Vol. LV-¢37, 
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Statement of the Case. 


September 20, 1915, Lucky P. Chapman applied to the defendant com- 
pany for a policy of life insurance, known as a “20-pay life,” carrying 
an annual premium of $188.95, and at which time he was 34 years of age. 
He was examined by the local physician of defendant company, the ap- 
plication was in due course received and accepted, .and the policy for- 
warded to its local soliciting agent, S. I. Jeeter, at Shreveport, and re- 
ceived by him about October Ist. About the same day Jeeter had occa- 
sion to go to Minden, La. (where deceased seems to have had some kind 
of business requiring a good portion of his time, although his home was 
in Shreveport), took the policy with him, met Chapman on the street the 
same day, and handed the policy to him. The deceased looked it over, 
handed it back to Jeeter, and informed the latter that it was “O. K.,” 
and said, “I will be home Sunday, and we will fix it up Sunday.” 

On October 14th deceased called on Dr. R. E. Smith at his office in 
Minden, and informed the latter that he was suffering with a pain in 
his right side. After watching him for several days, Dr. Smith diag- 
nosed his case as appendicitis, and advised deceased to return to his home 
in Shreveport and submit to an operation. Chapman returned to Shreve- 
port, but did not have the operation performed, and came back to Min- 
cen on October 25th, on whch date Smith was again called in. The 
diagnosis was again append‘citis, and Chapman was also advised to have 
the operation. Deceased again returned to his home in Shreveport, about 
the 26th of October, after wiring his family physician, D. A. S. Reisor, 
who met him at the train. Dr. Reisor pronounced the trouble stones in 
the kidneys; in fact, says that one passed through the ureter to the 
bladder, and that this was what caused the pain or suffering. He also 
found albumin in the urine. Chapman was apparently free of pain on 
the 27th, but Dr. Reisor continued his visits every day until the 29th, 
which was the last during that attack, and at which time deceased was 
up and walking about hs house. This doctor was again called in on 
November 3d, and thercafter saw Chapman on November 4th, 5th, 13th, 
23d, and 24h. at his home, and on December 9th he visited Dr. Reisor’s 
office. The next and last visit was on December 11th, the day the patient 
died, according to this witness, of uremic poison. Reisor’s diagnosis was 
nephrit's, or inflammation of the kidney. and says that on the occasion 
of the visit, November 3d, deceased had an attack of uremic coma. His 
opinion was that Chapman’s trouble was serious, though not ordinarily or 
necessarily fatal, and that the stones might have passed and Chapman 
recovered if he had taken proper care of himself. 

At the time of taking the application from Chapman on September 
eOth, Jeeter had agreed that he would remt the company its premium, 
less his own commission, and that he would accept individually deceased’s 
notes maturing 60 and 90 days from the date of the application. 


On October 25th, Jeeter addressed a letter to Chapman at Minden, 
La., advising that he had been to deceased's house for the purpose of 
closing the matter; that he had found deceased away; that he had re- 
rorted settlement to the company, and if Chapman desired he would 
either deliver the policy to Mrs. Chapman, or mail ‘t to Minden, and the 
two notes which were already prepared could be signed when deceased 
returned. Jeeter next called on Chapman about the 26th or 27th at his 
home, and found him sitting up in his pajamas. Deceased informed 
Jeeter that he had beeen sick, and demurred a little to receiving the 
policy under those crcumstances, but Jeeter insisted that the matter had 
been closed and placed beyond recall by his remittance to the company, 
so Chapman signed the notes and the agent handed him the policy. For 
some reason unaccounted for in the record the defendant did not receive 
the check which Jeeter mailed on October 25th, and he sent a duplicate 
on November 22d, which was cashed and gredited to the policy. The 
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policy, as issued, bore the same date as the application, that is, September 
20, 1915, and the future premiums were to have been paid on that basis. 

When the proofs of death were sent in, they disclosed that Chapman 
had died, according to the attending physician, of uremic poison, resulting 
from stowes in the kidneys, and that the first attack had occurred about 
October 2$th. The defendant took the position that in these circum- 
stances the policy had not been delivered and the first premium paid while 
the insured was in good health, and declined to remit the amount of the 
policy. This suit followed, and the company made a tender of the amount 
of the first note, which had been paid, and of the second note which did 
not mature until March, 1916, the latter having been obtained from Jeeter, 
who held it individually. 


Opinion. 


The clause in the application upon which the defendant relies as hav- 
ing prevented the policy from ever becoming effective, reads as follows: 

“This application is made to the Mutual Life Ins. Co. of New York. 
All the following statements and answers and all those I make to the 
company’s medical examiner in continuation of this application are true, 
and are offered to the company as an inducement to issue the proposed 
policy. I expressly waive on behalf of myself, and of any person who 
shall have or claim any interest in any policy issued hereunder, all spro- 
visions of law forbidding any physician or other person who has at- 
tended ‘or examined me, or who may hereafter attend or examine me, 
from disclosing any knowledge or information which he thereby acquired. 
The proposed policy shall not take effect unless and until the first pre- 
mium shall have been paid during my continuance in good health, and 
unless also the policy shall have been delivered to and received by me 
during my continuance in good health; except in case conditional re- 
ceipt shall have been issued as here‘nafter provided.” 

As we see the case. there are three questions presented: The first, one 
of fact, as to whether deceased was, in legal contemplation, still in good 
Fealth at the time the policy was left in his possession, and which may 
or may not be important, depending upon the determination of the second, 
a legal isste; second, as to whether as a matter of law the policy was 
delivered while Chapman was in good health; and, third, if there was no 
lawful delivery until October 26 or 27, and deceased, at that time, was 
not in good health, did or not the company have such notice thereeof in 
law as to preclude a denial of liability on the policy after deelivering it 
and accepting the premium? 

[1] As to the question of fact, taking into consideration the circum- 
stances detailed in the preceding statement of the case, we are constrained 
to hold that the deceased was not in that reasonable “good health” con- 
templated by the use of that expression in the application on October 
26th or 27th, when the policy was finally left in his possession. Whether 
his ailment was appendicitis, as diagnosed by the first physician, called 
on October 14th, or stones in the kidneys, as claimed by the second, who 
saw him first on October 26th, we think that the trouble was serious, and 
that he never fully recovered up to date of h‘s death, In either case, if 
the cause or his subsequent illness existed at the time of the examination 
by the local physician, after making the application, neither he nor the 
physic‘an knew it, and having met the company’s requirements as an 
acceptable risk, we think his ill health must be treated as dating fromm 
October 14, 1915. 

{2] Taking up the second point as to when delivery as a matter of 
‘aw took place, we must note that the arrangement for the settlement of 
the premium was agreed upon between dceased and defendant’s local 
agent prior to taking the application, in that the agent was to remit to the 
company therefor, less his commissions, according to an understanding 
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with it by which he was givn 60 days within which to report the business, 
regardless of when the policy took effect. In these circumstances, we 
think the premium was settled at the taking of the application, and the 
subsequent signing of the notes was the mere putting into writing the 
contract which had already been lawfully made (the notes really bore 
date September 20, 1915), and at least as to this the condition in the 
application with reference to its payment while in good health was fully 
met, since we have found that the ill health dated from October 14th. 





Delivery of the Policy. 

[3] In view of the foregoing, shall we say that there was no delivery 
until the policy was actually left in the hands of the deceased and the 
notes signed? In the first place, the execution of the notes, under the 
system which the agent was allowed to employ, became a matter of no 
concern to the company. As a matter of fact, before agreeing to handle 
personally Chapman’s notes, Jeeter had made inquiry as to the former’s 
financial responsibility, and had found it such as to justify him in carry- 
ing the indebtedness for the premium, and later actually remitted to the 
company before getting the notes signed. Therefore, when the application 
for the insurance was received and accepted, the policy issued and mailed 
to Jeeter, defendant looked to and would undoubtedly have held him 
(Jeeter) for the payment of the premium, and he, in turn, was the one 
who would have had the right to enforce the private agreement between 
himself and Chapman. Hence delivery as between the insurer and the 
insured took place when the policy was placed in the mails,’ addressed to 
the local agent. Joyce on Ins. vol. 1, p. 428, § 62; Yonge v. Equitable 
Life Assur. Society (C. C.) 30 Fed. 902; Mutual Life Ins. Co. v. Reid, 
21 Colo. App. 143. 121 Pac. 132; 63 L. R. A. 840; 23 L. R. A. (N. S.) 
969; 52 L, R. A. (N. S.) 276. This was prior to October 1, 1915, and 
therefore more than two weeks prior to the first illness. Then, again, the 
policy was actually tendered to the deceased about October Ist, was found 
all right by him, and he handed it back to Jeeter, with the statement that 
he wonld return home on the following Sunday and put into writing that 
part of the agreement for the premium which contemplated the giving 
of negotiable notes to Jeeter. In this situation, it would seem clear, in 
the absence of any private agreement with the agent, the company could 
have enforced the payment of the prem‘um. Why? Because the legal 
relation which bound them together had fully attached. If its rights, 
therefere, had become fully enforceable, did not the corresponding rights 
in favor of the assured begin from that date? 


Notice. 


[4] It is earnestly contended by counsel for defendant, and authority 
cited to support the proposition, that inasmuch as the policy and applica- 
t'on stipulate that no one but a general officer of the company can qualify 
or waive any of their stipulations or conditions, if we were to find that 
the policy was not delivered until October 26th or 27th, when, to the 
knowledge of the local agent, the deceased was not in good health, that 
agent could not waive the stipulations which made it effective only if 
delivered in good health. However, while we have already determined 
the other issues adversely to defendant, and which preclude the neceessity 
of deciding this point, we think it well to say in reply to that contention 
that, in our opinion, it loses sight of the legal relation which existed be- 
tween the parties. For the purpose of soliciting the insurance, delivery 
of the policy, etc., Jeeter was the agent of the defendant, and what he 
knew, it, in law, must be held to have known. It makes no difference 
that he failed to communicate that knowledge to his principal, and when 
it accepted the premium, with the information so received through its 
agent, it thereby precluded itself from subsequently denying that Chap- 
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man was in good health. Joyce on Ins. vol. 2, p. 1278, § 515a; German 
Ins. Co. v. Shader, 68 Neb. 1, 93 N. W, 972, 60 L: R, A. 918; Home Ins. 
Co. v. Stone River Nat. Bank, 88 Tenn. 369, 12 S. W. 915. 

There was no provision in the policy denying to the agent the power 
to receive notice on the part of the principal, if in law such limitation 
may be placed upon his authority in such circumstances, and hence it 
would seem that the defendant was bound by the information which he 
possessed. 

For the reasons assigned, it is ordered, adjudged, and decreed that 
the judgment appealed from be annulled and reversed, and that the plain- 
tiff do have and recover of the defendant judgment in the full sum of 
$5,000, with legal interest from judicial demand until paid, and all costs. 


ATLAS v. METROPOLITAN LIFE INS. CO. 


(Supreme Court of New York, Appellate Term, First Department. 
April 1, 1920.) 


181 New York Supplement, 363. 


1. INSURANCE — ISSUANCE OF POLICY WAIVER OF PROVI- 
SION FOR AVOIDANCE IN CASE OF PRIOR REJECTIONS. 
Issuance of a policy, providing that it should be void if the insured 

had previously been rejected by the company, as a waiver of prior rejec- 

tions, since insurer, must be charged with knowledge of the facts shown 
by its own records. 
(For other cases, see Insurance, Dec. Dig. § 389[9].) 


2. INSURANCE —- CONTINUOUS RECEIPT OF PREMIUMS 
WAIVER OF BREACH OF PROVISION AGAINST PRIOR EX- 
ISTING INSURANCE. 

Insurer’s receipt of premiums continuously after issuance of life pol- 
icy as a waiver of breach of provision that policy should be void if, when 
issued, there was in force any policy on insured’s life previously issued 
by insurer, for a clause in the policy that insurer “shall not be presumed 
* * * to know of the existence of any previous policy” must be con- 
strued with a following clause, “and in such case the issue of this policy 
shall not be deemed a waiver of this condition,” as intended only to per- 
mit the company to examine its records after the issuance of the policy, 
to determine whether it had written a previous policy, so that it would 
not be bound by the mere issuance. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Municipal Court, Borough of Manhattan, Seventh Dis- 
trict. 

Action by Kate Atlas, as administratrix, etc., against the Metropoli- 
tan Life Insurance Company. From a judgment for plaintiff, entered 
upon a directed verdict, defendant appeals. Affirmed. 


Argued December term, 1919, before Bijur, Pendleton, and Mullan, 


Parker, Marshall & Randall, of New York City (C. Walter Randall, 
of New York City, of counsel), for appellant. 
Bernard Rogers, of New York City, for respondent. 
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Prr Curiam. Plaintiff sued upon a policy of imsurance issued by 
defendant on the life of one Gussie Atlas. Appellant urges on this ap- 
peal that the judgment should be reversed on two grounds: First, that 
two applications of the assured for insurance by defendant had been re- 
jected; and, second, that a policy of insurance on the life of the assured 
had previously been issued by the company, and that the policy as avoided 
by these occurrences by virtue of the following provision contained there- 
in: 

“Unless otherwise stated in the space for indorsements on page 4 in a 
waiver signed by the secretary, this policy ‘is void if the insured before 
its date has heen rejected for insurance by this or any other company, 
* * * or if any policy on the life of the insured has been issued by 
this company and is in force at the date hereof, unless this policy con- 
tains an indorsement, signed by the secretary, that such prior policy may 
be in force. The company shall not be presumed or held to know of the 
existence of any previous policy, and in such case the issue of this policy 
shall not be deemed a waiver of this condition. If this policy is or shall 
become void, all premiums paid shall be forfeited to the company, except 
as provided under ‘Privileges and Concessions to Policy Holders’ ” 
(which do not cover the instant case). 

[1] As to the provision for avoidance of the policy in case of prior 
rejections by the company. Kelly v. Metropolitan Life Insurance Co., 15 
App. Div. 220, 44 N. Y. Supp. 179, has authoritatively held that such right 
of avoidance is waived hy the very issuance of the policy, since the com- 
pany must be charged with knowledge of the facts shown by its own 
records. Kelly Case, supra; Lanigan v. Prudential Co., 63 Hun, 408, 18 
N. Y. Supp. 287. 

[2] In regard to the issuance of a previous policy, defendant appeals 
to what Landon, J., in the Kelly Case, referred to as the “expression of 
this rule of self-stultification,” namely, the clause, “The company shall 
not be presumed or held to know of the existence of any previous 
policy.” This, however, must be consirued in the light of the connected 
clause, “and in such case the issue of this policy shall not be deemed a 
waiver of this condition.” Manifestly the purpose of this clause must 
have been to permit the company to examine its records after the issue 
of the policy, !n order to determine whether a previous policy had been 
written, and not to be bound by the mere issuance. The uncontradict- 
ed, and indeed admitted, receipt of premiums continuosly after the 
issuing of the policy is, however, on familiar principles, if unexplained, 
conclusive evidence of a waiver of the condition. 

Judgment affirmed, with $25 costs. 


BURR v- MUTUAL LIFE INS. CO. OF NEW YORK. 
(Supreme Court of Oregon. Feb. 24, 1920.) 
187 Pacific Reporter, 850. 


1. INSURANCE—PAYMENT OF CASH SURRENDER VALUE OF 
POLICY UPON FALSE AFFIDAVIT AS TO DEATH OF BEN- 
EFICIARIES TO WHOM PAID-UP POLICY HAD BEEN IS- 


SUED HELD INEFFECTIVE TO INVALIDATE PAID-UP 
POLICY. 


Where insurer issued paid-up policy, stipulating that the consideration 
had been paid by beneficiaries, and agreeing to pay to beneficiaries spe- 
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cified amount upon death of insured, and where insured subsequently de- 
livered policy to insurer upon receipt of the cash surrender value of the 
policy, upon insured’s false affidavit that the beneficiaries were dead, the 
transaction was ineffective to surrender or cancel the policy. 


(For other cases, see Insurance. Dec. Dig. § 241.) 


2. INSURANCE—EQUITY WIL NOT REVIVE POLICY WRONG- 
FULLY SURRENDERED TO INSURER, REMEDY AT LAW 
BEING ADEQUATE. 


Where insurer issued paid-up policy, stipulating that the consideration 
had been paid by beneficiaries, and agreeing to pay specified amount upon 
death of insured, and where insured subsequently delivered policy to 
insurer upon receipt of the cash value of the policy, upon insuredfs 
false affidavit that the beneficiaries were dead, equity had no jurisdiction 
of suit to restore and revive -the policy, since the transaction did not oper- 
ate to surrender or cancel the policy, and since, the policy being in force, 
the beneficiaries had a complete and adequate remedy at law. 


(For other cases, see Insurance, Dec. Dig. § 243.) 
Bean, J.. dissenting. 


Department 2. 

Appeal from Circuit Court, Multnomah County; Robert Tucker, 
Judge. 

Action by Harriet Josephs Burr against the Mutual Life Insurance 
Company of New York. Decree for plaintiff, and defendant appeals. Re- 
versed, and complaint d‘smissed without prejudice. 


The defendant is a life insurance corporation organizedd under the 
laws of the state of New York and is now doing business in the state 
of Oregon. The plaintiff is a resident of this state, the daughter of 
Peter A. Josephs, now deceased, and the sister of James and John E. 
Josephs, who are residents of California. 


On June 16, 1868, the defendant issued its policy on the life of 
Peter A. Josephs for $5,000, apayeble to his said children. This pol- 
icy was conditioned upon the payment of the stipulated premiums, and in 
1871, for failure to pay them, it was surrendered. The defendant then 
issued its paid-up policy No. 123654, for the sum of $400, payable to 
James and John E. Josephs and this plaintiff. The face of the policy 
reads in part as follows: 

“The Mutual Life Insurance Company of New York in consideration 
of the representations made to them in the application for this policy, 
and the sum of one hundred and forty dollars and fifty cents, to them 
duly paid by James, Harriet and John E. Josephs, children of Peter A. 
Josephs, do insure the life of the said Peter A- Josephs of St. Joseph 
in the county of Buchanan, state of Missouri, in the amount of four 
hundred dollars, for the term of his natural life. And the said company 
do hereby promise and agree to pay the amount of the said insurance 
at their office in the city of New York, to the assured, their executors, ad- 
ministrators or assigns, in sixty days after due notice and proof of the 
death of the said person whose life is hereby insured.” 

On August 6, 1888, this policy was delivered by the insured, Peter 
A. Josephs, to the defendant, without the knowledge or consent of 
either of the beneficiar‘es. It was accompanied by his affidavit to the 
effect that the beneficiaries were then all dead and had died in their in- 
fancy. Without investigation and accepting this as true, the defendant at 
that time paid the insured the sum of $183, then the cash value of the 
policy, in consideration of which the document was surrendered to the 
defendant. 
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On December 24, 1895, Peter A. Josephs died in the state of New 
York, where he was in business after moving from California, and an 
administrator of his estate was appointed there. James and John E. 
Josephs were then residents of California, and the plaintiff of the state 
of Oregon. After the death of their father they at once instituted a 
vigorous search for the original $5,000 policy which the deceased had 
shown to the the plaintiff when she was a child. The testimony is con- 
clusive that she did not know the name of the insurance company which 
issued the policy or any of the terms or conditions thereof except that 
with her brothers she was named as a beneficiary. Although diligent 
search was made and numerous letters were written, no one was found 
who knew of the actual existence of such a policy, or the name of the com- 
pany which had issued the $5,000 policy which was shown to the plaintiff 
by her father. The plaintiff employed a Port!and attorney to assist 
her in locating the policy, but without success. Finally she went top 
Mr. Samuels, a prominent insurance man of Portland, to whom she re- 
lated the facts from whom she obtained a list of all the insurance com- 
panies doing business in the United States in 1868, some 32 in number. 
She then addressed a circular letter of inquiry to each one of them, and 
in answer to the letter wh'ch she wrote the defendant she learned for the 
first time that the $5,000 policy had been surrendered, and in lieu .ther- 
of a paid-up cash policy of $400 was issued, and that, based upon the 
false affidavit of her father to the effect that the beneficiaries therein, his 
children, had all died in infancy, the company pad to him $183, in con- 
sideration of which he delivered to the defendant the $400 paid-up pol- 
icy, and for such reason the defendant denied all liability thereon. 

The plaintiff then for the first time furnished “due not'ce and proof 
of the death of the said person whose life was thereby insured, and for 
failure of the defendant to pay the amount of the policy the plaintiff 
brought this suit, alleging all of the facts above set forth: She prays 
for a decree restoring and reviving the policy and for the sum of $400, 
with interest from December 24, 1895, at the rate of six per cent. per 
annum, as well as such other and further relief as to the court may seem 
equitable. 


To this complaint the defendant filed a demurrer on the following 
grounds: 


“(1) Said complaint shows on its face that plaintiff is pursuing a 
stale demand. 


“(2) More than six vears have elapsed since the accrual of the cause 
of action stated in said complaint, as appears from the face of said 
complaint. 


“(3) Said complaint fails to state facts sufficient to constitute a 
cause of suit. 


“(4) Said complaint shows on its face that the cause of suit herein 
alleged is barred by laches.” 


After argument the demurrer was overruled. The defendant then 
answered, admitting the issuance of the $5,000 policy in 1868, the sur- 
render thereof, and the issuance of the $400 paid-up policy in 1871, and 
alleging that the latter policy was surrendered on August 6, 1888, by 
the insured, upon his said afhidavit and the payment to him of $183, by 
reason of which the defendant denies all liability. As a further and 
separate answer it is pleaded that the plaintiff is pursuing a stale claim; 
that it is barred by the statute of limitations of the state of California and 
that of the state of Oregon. The defendant prayed to be discharged. 

After the plaintiff filed a reply testimony was taken and a decree 
was rendered in favor of the plaintiff for $400, the face value of the 
policy. The defendant appeals, contending that the court erred: First, 
in decreeing that the policy is a valid, existing contract; second, in 
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holding that the surrender and cancellation thereof were void; third, 
in rendering a decree in favor of the plaintiff; and, fourth, in not giving 
a decree in favor of the defendant. 


Earl C. Bronaugh, of Portland (Snow, Bronaugh & Thompson, 
of Portland, on the brief), for appellant. 

Omar C. Spencer, of Portland (Carey & Kerr, of Portland, on the 
brief), for respondent. 


Jouns, J. (after stating the facts as above). The policy in ques- 
tion specifically recites that, in consideration of $140.50 “duly paid by 
James, Harriett, and John E. Josephs, children of said Peter A. Josephs,” 
the company insured the life of the said Peter A. Josephs in the sum of 
$400. Thus it is stipulated and agreed that the consideration of the 
policy was paid by the plaintiff and her brothers. By its terms the policy 
was fully paid up and the amount named was to be turned over to James, 
Harriett, and John E. Josephs on the death of their father, Peter A. 
Josephs. There is no provision by which the $400 or any part of it 
should be paid at any time to any one else. 

[1] The affidavit which the father executed as to the death of 
his children was false; yet based upon that declaration and relying there- 
on, the defendant paid to the father $183, on receipt of which he deliver- 
ed the policy to the company. That proceeding was null and void. The 
named children were then and are now living. Under such a state of 
facts the payment to the father would not and could not operate to sur- 
render or cancel the policy. The beneficiaries never knew the actual 
facts until the plaintiff received the defendant’s answer to her circular 
letter of September 23, 1915. On receipt of that communication from 
the plaintiff, the defendant promtly advised her of all of the facts. 
There is no testimony tending to show that the defendant ever refused 
her any information, sought to mislead her or to conceal any fact which 
would necessitate a bill of discovery or founded upon which a suit could 
be sustained. 

By the express terms of the policy the company promised and agreed 
“to pay the amount of the said insurance at their office in the city of 
New York to the assured, their executors, administrators, or assigns, in 
sixty days after due notice and proof of death of the said person whose 
life is hereby insured-” This was a direct obligation on the part of the 
defendant, for a valuable consideration, to pay the $400 the children of 
Peter A. Josephs upon his death. To obtain the payment of this amount 
the beneficiaries had a complete and adequate remedy at law; and in 
any action therefor the payment to the father would not constitute a 
defense. That whole transacton was void. The policy was not surren- 
dered and could not be canceled thereby, and the company could not 
thus acquire title to it. 

[2] In the instant case the defendant filed a demurrer upon the 
ground that the complaint did not state facts sufficient to constitute a 
cause of suit, and it has relied upon that demurrer in the circuit court 
and in the brief and argument in this court. As the plaintiff had a 
complete and adequate remedy at law, a court of equity does not have 
jurisdiction of this cause, and the demurrer should have been sustained. 
The decree is reversed, and the complaint is dismissed, without pre- 
judice. 

McBride, C. J., and Bennet, J., concur. 


BEAN, J. (dissenting). It is contended by counsel for defedant that 
a suit in equity cannot be maintained by plaintiff, but that the remedy 
was by an action at law after the death of the insured and within the 
time prescribed by the statute of limitations. 
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The policy of insurance in question was wrongfully surrendered by 
the assured, and canceled by the insurer without right or authority, and 
without the konwledge or consent of the beneficaries, and a suit in 
equity can be maintained to set aside the surrender and cancellation of 
the policy and revive or reinstate the instrument and recover thereon. 
14 R. C. p. 1014, § 193; 25 Cyc. 792; 14 Standard Ency, of Procedure, 
15; Maulbach v. Metropolitan Life Ins. Co, 53 How. Prac. 496; 
Cohen v. N. Y. Mutual Life Ins. Co.. 50 N. Y. 610, 10 Am. Rep- 
522; Whitehead v. New York Life Ins. Co., 63 How. Prac. 394; Id., 
33 Hun. 425; Id, 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787; 
Stilwell v. Mutual Life Ins. Co. of N. Y. 385; Tabor v. Michigan 
Mutual Life Ins. Co.. 44 Mich. 324, 6. N. W. 830. 

In case of a wrongful repudiation of a policy of insurance by the 
insurer an option is given to the insured, or beneficiary having a vested 
interest therein, to pursue different remedies, but the right to say what 
course shall be pursued is not awarded to the company issuing the poli- 
cy, which has wrongfully canceled such policy and denied its liability 
thereon, and obtained a receipt from the insured indorsed on the policy. 

The rule is stated in 25 Cyc- 792. thus: 


“Remedies for Wrongful Surrender, Cancellation, or Termination 
of Contraci—a. Action to Set Aside Cancel'a'ion or Surrender. A 
suit in equity may be maintained by the insured or the beneficiary, ac- 
cording to the circumstances, to set aside a surrender and cancellation of 
a policy and revive or reinstate the same, and to recover what may be 
due thereon, where the surrender and cancellation was procured by 
fraud on the part of the company or its agent, * * * or where the sur- 
render was wrongfully made by the insured without the assent of the 
beneficiary. 

See Day v. Connecticut Gen. L. Ins. Co., 45 Conn. 480, 29 Am. 
Rep. 693; Meyer v. Knickerbocker L. Ins- Co., 73 N. Y. 516, 29 Am. 
Rep. 200: Hayner v. American Popular L., Ins. Co... 69 N. Y. 435; 
Union Cent. L. Ins. Co. v. Poettker, 5 Ohio Dec. (Reprint) 263, 4 
Am. Law Rec: 109. In 14 Standard Encyclopedia of Procedure, p. 15, 
the author states: 

“Where an unauthorized surrender of a policy of life insurance 
operates as a fraud upon the beneficiary, equity will decree a revival 
and enforcement of the original policy.” 


It is irisisted on behalf of the defendant company that the remedy 
of plaintiff if any is at law. It does not fill the complement ‘to say 
there is a remedy at law. Such legal remedy, both in respect to the re- 
lief to be finally obtained and the manner of obtaaining it, must be as 
practical and efficient as the relief which a suit in equity would afford 
under like circustances, or the jurisdiction in equity may be exercised. 
In South Portland Lbr. Co. v. Munger, 36 Or. 457, at page 473, 60 
Pac. 5, at page 8. Mr. Justice Wolverton says: 

“The remedy at law to which the statute alludes must be plain, ad- 
equate, and complete, or, in other words, as practical and efficient to the 
ends of justice and its prompt administration as the remedy in equity. 
It is not enough that there is a remedy at law. Boyce’s Ex’rs v. Grundy, 
28 U. S. (3 Pet.) 210, 7 L. Ed. 655. Mr. Chief Justice Fuller (in 
Gormley v. Clark, 134 U. S. 338, 349, 10 Sup. Ct. 544, 557, 33 L. Ed. 909, 
914) states the doctrine thus: ‘The jurisdiction in equity attaches unless 
the legal remedy, hoth in respect to the final relief and the mode of ob- 
taining it, is as efficient as the remedy which equity would afford under 
the same circumstances.’ See, also, Kilbourn v. Sunderland, 130 U. S. 
505, 514, 32 L. Ed. 1005, 9 Sup. Ct. 594; Watson v. Sutherland, 72 
U. S. (5 Wall.) 74, 18 L. Ed. 580; Witter v.. Arnett, 8 Ark. 57. So 
in Henderson v. Johns, 13 Colo. 280, 22 Pac. 461, it is said: ‘The rem- 
edy at law which defeats a suit in equity must be full, adequate, and 
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complete. Anything less than this will not be sufficient to deprive equity 
of jurisdiction.’ And again, in 11 Am. & Eng: Enc. Law (2d Ed. ) 200, 
the learned author says: ‘The construction given. to this phrase “ade- 
quate remedy” by the courts requires that the remedy at law must: 
be as practical and efficient as the remedy afforded by chancery, in order 
to exclude the latter from jurisdiction.’” 

See Hall v. Dunn, 52 Or. 475, 97 Pac. 811, 25 L. R. A. (N. S.) 
193. 


Defendant in its answer admits— 


“That on August 6, 1888, the said Peter A. Josephs made and execut- 
ed an affidavit before a notary public in the city, county, and state of New 
York stating that James, Harriett, and John E. Josephs, children of said 
Peter A. Josephs, were all dead, having died in infancy, and that said af- 
fidavit was thereafter 7 the said Peter A. Josephs filed with defendant, and 
thereupon, on August 9, 1888, said paid-up policy numbered 123,654, for 
$400, was returned by the said Peter A. Josephs to defendant, and de- 
fendant thereupon paid to the said Peter A- Josephs the sum of $183, 
being the full surrender value of said policy.” 


In effect, the defendant asserts that the policy was paid and is dead, 
and asks that the question of restoring it to life be submitted to a 
court of law and tried by a jury. In the view of the writer such a 
trial before a jury would be a very inefficient and ineffectual remedy. 

After the present suit has been determined and the cancellation of 
the policy declared “null and void” according to the majority opinion, 
the plaintiff might be in a better position. Until then, the defendant 
having possession of the receipted policy, the plaintiff would be in a 
crippled condition for a legal battle. 


While it may be true that the defendant company never intentionally 
concealed any fact from the beneficiaries, the natural result of the 
wrongful cancelation of the policy served to obl'terate it or hide the 
same from them for a period of about 20 years. On account of this 
the defendant asserts that the plaintiff is guilty of laches and cannot re- 
cover. The plaintiff is not barred by laches: 1 Pomeroy, Eq. Juris. 
(4th Ed.) §§ 419, 424; 5 Pomeroy, Eq. Juis. (4th Ed.) §§ 36, 35| 

According to the terms of the contract, the cause of action ac- 
crued 60 days after proof of death. The limitation fixed by the sta- 
ee enforcing payment had not expired when this suit was insti- 
tuted. 

It may as well be said that the insurance company should have con- 
sulted the beneficiaries before attempting to cancel the policy, and that 
it could easily have found out that they were alive, as to say that the 
beneficiaries should have consulted the records of insurance of the whole 
world and found the hidden policy in the possession of the defendant 
company. The company had the names of the beneficiaries and could 
easily have written to or about them: The beneficiaries did not know 
the name of the insurer. It was not through their fault that the policy 
slumbered in its grave for years, but owing to the active wrong of the 
company, although not intentional, in canceling the policy at the request 
of one who had no authority or right to make the same, and that with- 
out making any investigation as to the existence of the persons interested 
whose names it had written in the policy. Such conduct on the part 
of the company operated as a fraud upon those entitled to the benefit of 
the policy. An insured person who is not always familiar with the 
intricate requirements of a policy of insurance is usually deemed to 
know the terms of a policy, and, although the affidavit showed the re- 
verse, it would not seem to be too strict a rule to require an insurer to 
observe the main contents of a policy which it has issued. If the com 
pany had read the policy, it would have observed that the beneficiaries 
could not have died in early infancy, and 1 per cent. of the effort put 
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forth by plaintiff would have disclosed to the company that the bene- 
ficiaries were very much alive. The effect of the attempted cancellation 
evidently was to mislead the beneficiaries and prevent them from assert- 
ing their rights for about 20 years. As soon as they had knowledge 
of the situation, they acted promptly and commenced suit. It does not 
appear that the beneficiaries were guilty of laches or inexcusable delay. 
They were not at fault in this respect. In 5 Pomeroy’s Eq. Juris. (3d 
Ed.) § 26, it is stated: 

“A person cannot be deprived of his remedy in equity on the ground 
of laches unless it appears that he had knowledge of his rights, as 
one cannot acquiesce in the performance of an act of which he is ignor- 
ant, so that one cannot be said to neglect the prosecution of a remedy 
when he has no knowledge that his rights have been invaded, excepting 
always that his want of knowledge is not the result of his own culpable 
negligence.” ; 

In section 35 the same author says: 

“It has been held that, where the party interposing the defense of 
laches has contributed to or caused the delay, he cannot take advantage 
of it.” 

As said in Cohen v, N. Y. Mutual Life Ins. Co., supra: 

“Courts of equity depart from the ordinary rules by which their 
jurisdiction is hedged in, in order to do equity between suitors, and 
whether a proper case 1s made for the exercise of the equitable powers 
of the court, necessarily depends upon the circumstances.” 

The circumstances of the present case are peculiar and present strong 
reasons why a court of equity should lend its aid. By reference to the 
letter of October 5, 1915, in response to the letter of September 23d from 
Mrs. Burr, we find a statement of the insurance company that “the second 
policy was surrendered to the company for cash in 1888,” and the let- 
ter further states that, if these policies were actually on the life of the 
father, “vou will see that they are of no value.” So that, not having pos- 
session of the policy, it was necessary, in the face of statement that there 
was no value to the beneficiaries in this policy , to get possession of the 
writing and the record and the lost instrument, to the end and for the 
purpose of reviving and establishing the policy in full force, and this 
could only be determined at the filing of complaint in equity, which was 
done; and, the court having assumed jurisdiction because the writing 
was not at hand, it is proper to retain jurisdiction for the purpose of 
working out the remedies which in good conscience ought to be ad- 
ministered. Re 

By its letter the insurance company claimed the benefit of the pay- 
ment and cancellation of the policy which it had negligently made, and 
denied responsibility upon its written contract for which it had been paid 
to protect, in a measure, fatherless children from want. The position it 
thereby assumed was at least analogous to that of a sacred trust. I 
doubt if the company really wishes to be recreant to its duty, if it sees 
such duty. 

It is stated in the majority opinion that there is no showing that 
defendant “sought to mislead” plaintiff. The company, however, re 
presented to plaintiff that the policy was valueless, and thereby endeavor- 
ed to silence the beneficiaries for another long period, and adopted the 
fraud of the insured, and claimed the benefit of the long interment of 
the policy caused by its negligence. See Tabor v. Michigan Mutual Life 
Ins. Co., 44 Mich. 324, N. W. 830. The decree of the lower court should 
be affirmed. 

For these reasons I am impelled to withhold my assent to the con- 
clusion reached in the opinion of Mr. Justice Johns. 








Federal Life Ins. Co. v. Wilkes. 


FEDERAL LIFE INS. CO. v. WILKES: (No. 1577.) 


(Court of Civil Appeals of Texas. Amarillo. Nov. 19, 1919. On Mo- 
tion for Rehearing, Feb. 4, 1920.) 


218 Southwestern Reporter, 591. 


1. INSURANCE — SELF-DESTRUCTION NOT ACCIDENTAL 
DEATH; “ACCIDENT.” 


Self-des‘ruction, inflicted purposely, is not classed as an “accident” 
within the meaning of a supplemental life insurance policy, providing 
for double liability in case of accidental death. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


2. INSURANCE—BURDEN ON BENEFICIARY TO SHOW DEATH 
ACCIDENTAL. 


In an action by a beneficiary under a supplemental life policy, provid- 
ing for double liability in case of accidental death, burden was on plain- 
tiff to allege and prove that the deceased came to his death by accident 
within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—GENERAI. DENIAL BY INSURER PERMITTED 
PROOF OF SUICIDE. 


In an action on a supplemental insurance policy, providing for double 
liability in event of accidental death, insurer under a general denial could 
introduce evidence that the death was purposly self-inflicted, and thereby 
defeat recovery upon the double indemnity feature. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


6. INSURANCE --- PLEADING SUICIDE AND ACCIDENTAL 
DEATH. 


A clause, not in the same part of a life policy in which an insurer 
promises to pay upon the death of insured, to the effect that insurer will 
not be liable in event of suicide, is in the nature of a condition subse- 
quent, or a proviso which courts treat as a defeasance clause, and which, 
if relied on to defeat a recovery under the policy, must be sufficiently 
pleaded and proved by the insurer; but, in a supplemental policy, provid- 
ing for double liability in case of accidental death, it is for the beneficiary 
to plead that the death was accidental. 


(For other cases, see Insurance, Dec. Dig. §§ 635, 640[3].) 


Appeal from District Court, Garza County; W. R. Spencer, Judge. 

Action by Mrs. Lillie Wilkes against the Federal Life Insurance 
Company Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


I. Dreeben, of Dallas, W. F. Kelly, of Post, and Hugh L. Umphres, 
of Amarillo, for appellant. 


V. L. Shurtleff, of Waco, G. B. McGuire, of Lamesa, and Black & 
Smedley, of Austin, for appellee. 


Hurr, C. J. For a statement of the pleadings by plaintiff in this case 
we adopt the appellee’s statement thereof: 
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“Omitting the preliminary and nonessential allegations of appellee’s 
petition, that part of.same material to the point now under consideration 
is as follows: 


“For cause of action plaintiff shows to the court: That heretofore, 
to wit, Upon the 28th day of November, A. D., 1917, plaintiff was the 
wife of one William Wilkes, now deceased ; that the defendant on said 
day, in consideration of the payment by the said William Wilkes, to the 
defendant, of the premium demanded for same, executed and delivered 
to said William Wilkes its certain policy of life insurance in wr'ting, 
being No. 39553, whereby it insured the life of said William Wilkes, and 
agreed to pay this plaintiff the sum of $5,000 in the event of the death 
of the said William Wilkes during the time said policy of insurance was 
in force; that at the date of the death of the said William Wilkes all pre- 
miums due the defendant by him on account of the issuance of said pol- 
icy had been paid, and the same was then and there in full force and ef- 
fect. Upon the same day the defendant delivered to the said William 
Wilkes its supplemental policy No. A 39553, which constitued and was a 
part of the said policy, No. 39553, which said supplemental policy con- 
tained a double indemnity clause, which provided that, if the said Wil- 
liam Wilkes, the insured under policy No. 39553 of said company, during 
the premium paying period of sa‘d policy, and before the insured shall 
have attained the age of 60 years, and while no premium is in default on 
said policy; and the said supplemental policy being in force, shall sustain 
bodily injury, effected directly throvgh external, violent, and accidental 
means exclusively and independently of all other cafises, which should, 
within 90 days of the event causing accident, result in the death of the 
said insured, the defendant company, in case of such accidental death, 
would pay to the beneficiary under said policy, upon the surrender of 
such policy and supplemental policy, double the face of said policy, mak- 
ing the total payable $19,000. The plaintiff alleges that the said William 
Wilkes, deceased, being the insured, under policy No. 39553, issued by the 
defendant, and during the premium paying period of said policy, and 
while he was under the age of 60 years, and while no premium was in de 
fault on said policy, and while said supplemental policy was in full force 
and effect, did, on the 19th day of December, A. D. 1917, sustain bodily 
war effected directly through external, violent, and accidental means, 

by reason of accidental discharge of pistol or revolver in hands of 
amu exclusively and independently of all other causes, which did on 
said day result in the death of the said William Wilkes, and the defend- 
ant, upon his said death, by such accidental means, then and there be 
came bound and obligated and promised to pay to the plaintiff the bene- 
ficiary named in said policy and said supplemental policy in the sum of 


$10,000 


“(2) That the said Wllliam Wilkes, as aforesaid, died on the 19th 
day of December, A. D. 1917, by said accidental means as aforesaid, and 
up to the time of his death he had performed all the agreements which 
he had made with respect to said policy and said supplemental policy, and 
all premiums had been duly paid, and he had in all respects complied 
with the conditions and provisions of said policy; that within a reason- 
able time after the death of said William Wilkes, as aforesaid, the plain- 
tiff through her attorneys made request of defendant to furnish her with 
blanks upon which to prepare proper proofs of death; that defendant 
failed and refused to furnish the same, and the plaintiff caused to be 
prepared an affidavit showing the death of the said William Wilkes by 
the means aforesaid, and did, within a reasonable time, forward the same 
to this defendant; that payment of the amount due under said policy and 
supplemen‘al policy was in due time properly and legally demanded, the 
said demand being for the sum of $10,000, the amount due under the 
terms of said policy and said supplemental policy; that defendant has 
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failed and refused; and still fails and refuses, to pay the same, or any 
part thereof, and is justly indebted to the plaintiff in the sum of $10,000, 
together with legal interest thereon from the date of death of the said 
William Wilkes. 

“Appellee further averred facts necessary to show a basis for the re- 
covery of 12 per cent. damages, together with a reasonable attorney’s 
fee, which was alleged to be the sum of $3,000. The prayer of appellee’s 
petition is as follows: ‘Wherefore plaintiff prays the court that the de- 
fendant be cited in terms of law, and in the manner prescribed by law. 
to appear and answer this petition, and that upon final hearing hereof she 
have judgment for the said sum of $10,000, together with legal interest 
thereon, and for said statutory damages,’ etc.” 

The appellant answered as follows: 

“Defendant for special answer herein admits that it is a corporation, 
organized under the laws of the state of Illinois, for the purpose of trans- 
acting the business of life and accident and health insurance; that on the 
28th day of November, 1917, it issued to William Wilkes of Post, Tex., its 
life policy for $5,000, such policy being No. 39553, and that said policy 
was issued upon the written application of the said William Wilkes there- 
for; that on the said 28th day of November, 1917, it issued to said Wil- 
liam Wilkes its supplemental policy No. A 39553, as part of said policy 
No. 39553. 

“This defendant, further answering, says that in said policy No. 
39553, so issued to the said William Wilkes, it is provided, among other 
things, as follows, to wit: 

“ ‘Should death occur as the result of any illegal act or from suicide, 
sane or insane, intentional or unintentional, within two years from date 
hereof, the liability of the company shall be limited to the premiums ac- 
tually paid thereon.’ 

“That in said supplemental policy No. A 39553 is the following pro- 
visions, to wit: 

“It is hereby agreed, that if William Wilkes, by occupation grain and 
feed merchant, the insured under policy No. 39553, of said company, dur- 
ing the premium paying period of said policy, and before the insured shall 
have attained the age of sixty (60) years, and while no premium is in 
default of said policy, the supplemental policy being in force, shall sus- 
tain bodily injury directly through external, violent and accidental means 
(suicide, sane or insane, or any attempt thereat, sane or insane not in- 
cluded) exclusively and independently of all other causes which shall 
w'thin ninety (90) days of the event causing the accident, result in the 
death of the said insured, the company in case of such accidental death, 
will pay to the beneficiary or beneficiaries under said policy upon sur- 
render of said policy and this supplemental policy, double the face of said 
policy, making the amount payable ten thousand ($10,000) dollars. 

“And the defendant says that the death of said insured resulted from 
external and violent means, and that defendant would be liable therefor 
except for the fact that on the 19th day of December, 1917, at his home 
in the city of Post, Garza county, Tex., the said insured, William Wilkes, 
committed suicide by shooting himself with a revolver, the bullet pass- 
ing through his body through or near the heart of the said William 
Wilkes; his death resulting almost ins‘antaneously therefrom. 

“Wherefore, defendant pleading the terms and cond'tions of the pol- 
icy above quoted, says that it is not liable on the said policy or the sup- 
plemental policy except to the extent of the premium paid thereon, and 
as to such premium it is not liable because the said William Wilkes never 
made any payment on the premium on said policy No. 39553; that on the 
20th day of October, 1917, the said William Wilkes made application to 
the defendant for said policy and supplemental policy, and that on said 
date William Wilkes executed to Ben Thorp, the state manager of the 
defendant, his note for $168.75, the amount of the first annual premium, 
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payable 90 days after date, and that said William Wilkes never paid said 
note, or any part theref, to this defendant, nor has any one else paid the 
same, or any part thereof, and that its said state manager, the said Ben 
Thorp, on or about the 25th day of January, 1918, offered and tendered 
to plaintiff the said note, which the plaintiff refused to accept, and that 
on or about said date it was, and ever since has been, ready and willing 
to return and deliver to plaintiff the said note and is still ready and 
willing to return the said note to the plaintiff, which said note is de- 
posited with the clerk of the court for the benefit of plaintiff. 

“Defendant says that because of the suicide of the said William 
Wilkes the only liability on the part of this defendant to said plaintiff is 
to return said note, which before the filing of the suit it offered to do, 
and still offers to do. 

“The defendant, further answering, says that it is not liable under 
the terms of said supplemental policy No. A 39553 in any sum whatever 
because the said insured, William Wilkes, committed suicide, as by any 
supplemental policy liability for ‘suicide, sane or insane,’ or any attempt 
thereat, ‘sane or insane,’ was not included in or covered by said supple- 
mental policy.” 

Before the introduction of the testimony the defendant made the 
following admission, which was entered of record: 

“Now comes the defendant, the Federal Life Insurance Company, a 
corporation, and admits that the plaintiff has a good cause of action, as 
set forth in her petition, except so far as same may be defeated in whole 
or in part by the facts of the defendant’s second amended answer, filed 
herein on the 27th day of May, 1919, constituting a good defense, which 
may be established on the trial of this cause.” 

After the introduction of the testimony the court submitted one 
issue to the jury, as follows: 

“Did William Wilkes intentionally take his own life? Answer Yes 
or No.” 

The trial court, upon the filing of the admission above set out, 
granted to the appellant, the defendant below, the right to open and close, 
both as to the evidence and argument. The case went to trial on the 
27th day of May, 1919, before a jury, and the appellant offered its evi- 
dence in support of its plea, over the objections of plaintiff, that the 
death of the insured was caused by suicide and that plaintiff, appellee, 
offered her evidence in rebuttal, and the argument was made to the jury, 
and the case was submitted to the jury, upon one issue as above stated. 
The court further instructed the jury that the burden was on the appel- 
lant to establish the affirmative of the issue by a preponderance of the 
evidence. The case was submitted to the jury late in the evening on 
the 28th day of May, 1919, just before adjournment, and the jury were 
permitted by the court to separate for the night, under the instruction of 
the court, and the jury on such day retired to consider their verdict, af- 
ter the court had overruled the motion of appellee to instruct the jury 
peremptorily to return a verdict in her favor, and on the morning of the 
29th of May, 1919, appellee, by her counsel, filed the following motion: 

“Now comes Lillie Wilkes, plaintiff. and shows to the court that her 
cause of action herein is based upon certain facts alleged in her original 
petition filed herein, wherein she charges that William Wilkes met his 
deaih by accidental means, to wit, by the accidental discharge of a re- 
volver; that at the inception of this trial the defendant herein filed in this 
case and had noted upon the docket of this court an admission under 
tule 31, governing the procedure in district courts, that plaintiff had a 
good cause of action alleged in her petition; that by reason of said ad- 
mission the defendant is precluded from contending in this cause that 
William Wilkes committed suicide, because said plea is not a plea of con- 











Life. ] Federal Life Ins. Co. v. Wilkes. 571 


fession and avoidance. Wherefore, premises considered, the plaintiff 
moves the court to instruct the jury to answer the special issue submit- 
ted to them in such manner as to show that the said William Wilkes did 
not commit suicide.” 

And the court having heard such motion and the argument of counsel 
thereon, over the objection of the defendant, recalled the jury from their 
consideration of the case and submitted to them the following instruc- 
tion : 

“You are instructed that, the defendant having admitted in open 
court that the cause of action alleged in plaintiff’s petition was good, you 
will answer the question submitted to you in the negative.” 

—and the verdict of the jury in response to such special instruction was 
then and there returned, answering the issue in the negative, to which 
proper objections were made and proper bill of exception taken. 

The first assignment founded upon the action of the court in refus- 
ing to instruct a verdict for the appellant on the ground that the evi- 
dence conclusively established that the deceased, Wilkes, committed sui- 
cide. Without discussing the evidence in this case we think it will be 
sufficient to say there is some evidence and circumstances tending to 
show he came to his death by accidental means, as distinguished from a 
self-inflicted wound causing death. In many of its feature the evidence 
is the same as in the case of Bankers’ Health & Accident Ass’n v. Wilkes, 
209 S. W. 230. 

The appellant presents five assignments of error, assailing the ac- 
tion of the court in instructing the jury to find the issue submitted in 
favor of appellee on the ground that under rule 31 appellant admitted 
plaintiff’s cause of action as alleged. It is asserted that this was error, 
as the plea was in its nature a confession and avoidance, and that it had 
the right under the plea to show that the death of Wilkes was not the 
result of an accident, but that death resulted from self-inflicted injury, 
or suicide. It will be observed there are two counts in the petition, while 
not so numbered, yet two distinct causes of action are set up: The first 
is on a plain life insurance policy, obligating the company to pay $5,000 
to the beneficiary in case of the death of the assured, in which it is 
alleged that the death of the assured occurred during the life of the pol- 
icy, alleging the payment of premiums, etc. The second count is on an 
accident policy, stipulating for the payment of the sum if the assured 
shall sustain bodily injury, effected through external violence and acci- 
dental means. This supplemental policy is numbered A 39553, and re- 
covery was sought thereon, the terms of which, in so far as important, 
are set out in appellant’s answer, heretofore quoted. 

[1-4] The admission of the cause of action as set up by the appellee 
dispensed with proof on her part, and placed the issue alone, as we con- 
ceive it, upon the answer setting up suicide. This was the only issue sub- 
mitted to the jury, and afterwards withdrawn and determined by the 
court, evidently upon the theory that appellant admitted the death of 
Wilkes resulted from bodily injury, effected directly from violent and 
accidental means. It is the contention of appellee that accidental death in 
its very nature excludes the idea and elements of suicide. We are in- 
clined to agree with the appellee, if the death was intentional, it was not 
accidental. Self-destruction, inflicted purposely, is not classed as an 
accident. When, therefore, the appellant admitted that the deceased 
came to h's death by an accident within the meaning of the policy, it 
admitted liability under the policy. We think under the second count, 
seeking double indemnity, that the burden was on the plaintiff to allege 
and prove that the deceased came to his death by accident within the 
terms of the policy. The defendant could have met, under a general 
denial, such issue with evidence that the death was purposely self-in- 
flicted, and, if established, would have defeated recovery upon the double 
indemnity feature. We cite, as to the definition of accident as used in 
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this policy: Bryaynt v, Continental Casualty Co., 107 Tex. 582, 182 S. W. 
673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; U. S. Mutual Accident 
Ass’n v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; Joyce on In- 
surance, §§ 2863, 2863a. The burden was on the plaintiff to allege and 
prove in this case death by accident. Maryland Casualty Co. v. Glass, 29 
Tex. Civ. App. 159, 67 S. W. 1062; Travelers’ Insurance Co. v. Harris 
(Com. App.) 212 S. W. 933; Etna Insurance Co. v. Vandecar, 86 Fed. 
282, 30 C. C. A. 48; Taylor v. Pacific Mutual Life Insurance Co., 110 
lowa, 621, 82 N. W. 326; Fidelity & Casualty Insurance Co. v. Weise, 182 
Ill. 496, 55 N. E. 540; C. J. 496, § 284 et seq. On this branch of the case 
that is, the action on the supplemental policy, the appellant was not en- 
titled to demand the right to open and close by filing an admission under 
rule 31 (142 S. W. xiii) for district courts. The trial court should not 
have granted such right, especially over the objection of the appellee. 
Mutual Life Insurance Co. v. Simpson, 28 S. W. 837. But, having granted 
it, the question is presented that he should not have instructed a verdict 
on the admission. On this question the courts are not agreed, and much 
confusion as to the effect of the admission and the proper practice has 
arisen. The effect of the admission was to admit that the plaintiff was 
entitled to recover. It is asserted, however, this admission was only in so 
far as the cause of action was not defeated by the facts set up in the an- 
swer. The facts set up as showing a suicide would not defeat an in- 
demnity, under a policy to be paid upon an accident, when both parties 
in Open court admitted the death was an accident. It would be wasting 
the time of the court to disprove an admitted fact, agreed to as es- 
tablished. It would be trifling with the court and juggling, in order to 
obtain an advantage which otherwise the defendant would not be en- 
titled to. To proceed to prove and to obtain a finding by a jury that the 
death was the result of suicide, and set aside the admission that it was 
not by procuring the right to open and conclude, would not be just or fair 
to the plaintiff. The plaintiff was not required to prove her case because 
appellant admitted accident and all. The defendant, after thus disarming 
the plaintiff, proceeded to prove a suicide, and to obtain a finding on its 
tesiimony to that effect. If the jury had returned a finding of suicide, 
could the court have rendered a judgment on such finding? Entered on 
the record was the admission that the death was the result of accident: 
both could not be true. It was impossible for both to be true, as it 
would be for two solid bodies to occupy the same space at the same time. 
Doubtless the court, to prevent this result, instructed the jury to answer 
there was no suicide. For this action the trial court finds support in the 
following cases: Mutual Life Insurance Co. v. Baker, 10 Tex. Civ. App. 
515, 31 S. W. 1072; Berry Bros. v. Fairbanks, etc., 51 Tex. Civ. App. 558, 
112 S. W. 429; Taylor v. Reynolds, 47 Tex. Civ. App. 344, 105 S. W. 
65; Ferguson-McKinney v. City National Bank, 31 Tex. Civ. App. 238, 
71 S. W. 604; Meade v. Logan, 110 S. W. 188; Workman v. Ray, 180 S. 
W. 291; Assur. Co. v. Munger, etc., 49 S. W. 271; and Supreme Court 
Cases: Sanders v. Bridges, 67 Tex. 93, 2 S. W. 663; Smith v. Traders’ 
State Bank, 74 Tex. 541, 12 S. W. 221. In the Baker Case, supra, the 
trial court rejected testimony to prove that a certain amount was just and 
due, which the plaintiff therein had sought to recover on an allegation 
that it had been paid on the premium through mistake, and also rejected 
testimony as to the reasonable* amount for attorney’s fees in the case, 
plaintiff having alleged that $6,000 was a reasonable attorney’s fee. The 
defendant therein had denied generally and pleaded specially the facts 
which he sought to prove in the trial court, and had also made the ad- 
mission under the requirements of rule 31, and Judge Head, speaking for 
the court, said: 

“On the part of appellant it is contended that its admission, under 
the rule (district court rule 31), only had the effect to impose upon it the 
burden of proof, by making for appellee a prima facie case, and that it 
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had the right to rebut this by the introduction of any evidence that would 
have been admissible under its pleading had the trial proceeded in the 
usual way. On the part of appellee, however, it is claimed that this ad- 
mission in effect waives the general denial, and precludes the defendant 
as to all matters not specially pleaded in the nature of a confession and 
avoidance. The decisions of our Supreme Court, the tribunal that made 
the rule, throw but little light upon the question, hut seemingly tend to 
support the latter view. Smith v. Bank, 74 Tex. 541, 12 S. W. 221; San- 
ders v. Bridges, 67 Tex. 93, 2 S. W. 553; Alstin v. Cundiff, 52 Tex. 453. 
We incline to think this construction was correctly adopted by the court 
below, for otherwise a defendant could, in all cases of disputed value and 
the like, obtain a material advantage, the opening and conclusion, by a 
simple admission that plaintiff could make a prima facie case.” 

In the case cited from 31 Tex. Civ. App. 238, 71 S. W. 604, supra, 
the controversy was over funds in bank in the name of Mrs. See, which 
was garnished by the creditor of the husband of Mrs. See, E. E. See. 
The creditor entered the issue that the funds in the name of Mrs, See be- 
longed to her husband, E. E. See. The bank, the garnishee, tendered the 
issue that it was the property of the wife, Mrs. See, and filed the ad- 
mission required under rule 31. Judge Speer said in that case: 

“This admission must be held to mean something. It cannot be 
said to simply cast upon the defendant the burden of disproving plain- 
tiff’s allegations, for their truth has been admitted and cannot be dis- 
puted upon the trial. Plaintiff is himself relieved of the duty of of- 
fering proof to support them. Every fact necessary to establish the cause 
of action as set forth in the plaintiff’s pleading is admitted, and defend- 
ant can prevail only upon pleading and proving such facts as will entitle 
him to a judgment, notwithstanding the truthfulness of the plaintiff's 
pleadings. The defense must be in the nature of a plea in confession and 
avoidance. In this case the instrument filed admitted appellant’s judg- 
ment against See, the validity of the garnishment proceedings, and the 
further fact that appellee had in his hands funds in about the sum of 
$250 in the name of Mrs. E. E. See, but which in fact was the property 
of E. E. See. This is true because appellant had so pleaded its cause of 
action, and appellee, by the very terms of its motion under the rule, ad- 
mitted the cause of action as set out in the pleadings, and pleaded no 
matter whatever to defeat, the cause of action thus admitted.” 

Taylor v. Reynolds, supra, holds that under the admission the de- 
fendant cannot question the insufficiency of the evidence in proof of the 
plaintiff’s cause of action, citing as authority Sanders v. Bridges, supra. 
Again, in Berry Bros. v. Fairbanks, the effect of the admission as above 
stated is reaffirmed. Meade v. Logan, supra, holds that the admission by 
the defendant in trespass to try title admits title and possession in the 
plaintiff at the date of the alleged eviction, and that the statute of limita- 
tion and proof thereof would not defeat the title so admitted. Work- 
man v. Ray, supra, by this court, follows the Meade Case, and was an 
action in trespass to try title. It will be perceived in that case that we 
treated the answer as not denying the right to recover the land by plain- 
tiff, but as an action for damages on breach of contract. The evidence 
on that part of the case was brought up by bill of exceptions. The as- 
signment only presented the question inferentially, and not specifically. 
However, we examined the evidence, and concluded therefrom that the 
court committed no reversible error, on the ground that there was no 
consideration for the alleged contract. Perhaps the holdimg is not as 
clearly expressed as it might have been. We took very much the same 
view with reference to the answer therein as did the court in the Berry v. 
Fairbanks Case. However, that case was not at that time called to our 
attention. The views above expressed the court for the Third district 
refused to follow in the case of Frost v. Smith, 207 S. W. 392. However, 
it was held in that case the claimant of the attached property had the 
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burden of proving title, and was entitled to open and conclude with- 
out invoking rule 31. In other words, there was no quid pro quo for the 
admission. That case cited Wolnitzek v. Lewis, 183 S. W. 819, which 
held the trial court ruled correctly in refusing to give the defendant the 
opening and clos’ng upon the admission when the answer simply denied 
the plaintiff's cause of action. That was the only question decided in 
that case. What the ruling of that court would have been had the trial 
court granted the request is not decided. It will be perceived, that all 
the decisions recognize that the answer upon which the defendant is en- 
titled to the opening and closing of the evidence and argument under the 
rule is one setting up a plea in its nature a confession and avoidance. 
When the admission is filed the court will not permit evidence disproving 
the cause of action alleged, as for instance, attorney’s fees, or the like. 
It will also be perce‘ved the holding of the courts is that, where there is 
one item not admitted, the burden is still on the plaintiff, and the de- 
fendant is not entitled to open and close. But if the defendant obtained 
such right to the injury of the plaintiff, it is generally held to be reversible 
error. After granting the right in the Cases of Baker, Berry Bros. Tay- 
lor, and Workman, it was held that the court ruled correctly in excluding 
evidence which sought to disprove the plaintiff's cause as alleged, or to 
prove certain items set up as part of the cause of action. In the Meade 
Case the trial court heard the evidence, disputing the title alleged by the 
plaintiff, and the jury found a verd‘ct contrary to the admission in that 
case. The verdict was therefore inconsistent with the admission, and the 
case was reversed. 


[5] In this case the trial court held, under the answer and over the 
objection of the plaintiff, that the defendant was entitled to open and 
close. This, we think, was error. The court, however, proceeded to hear 
evidence on the attorney’s fees, and the issue of accident or suicide, 
and it appears that both parties went into the issue fully. The court then 
submitted to the jury the issue: Did Wilkes take his own life? And 
after the jury was out for several hours they were recalled at the request 
of the plaintiff, and the court instructed the jury to answer the question 
in the negative. Under the cond'tion of this record, of course, if the 
jury had found for the plaintiff, there would have been no error, but 
if they had found for the defendant, it would have been reversible error. 
If the court, on the offer of the evidence, if an objection had been made, 
had refused to admit it under the above authorities, he would have been 
sustained. However, it may be that the defendant could then have with- 
drawn his adm‘ssion, and the case may have then proceeded in the usual 
manner, as this would have been a practical holding that the plea was 
not one of confession and avoidance. At least appellant would have been 
afforded an opportunity to have withdrawn his admission. But when the 
issue was tried out under the ruling of the court, favoring the contention 
of the defendant, we think, after the jury had taken the case to consider 
the issue, it would be unjust for the court, at that late date, to decide 
the case upon the admission. But it should have been decided upon the 
evidence. We think the better practice would have been for the court, 
in the beginning, to have announced that under the pleadings it was not 
a plea in the nature of confession and avoidance as to the whole case, 
and therefore the defendant would not be accorded the right to upen 
and close, or at least the court should have refused any evidence con- 
tradict'ng the plaintiff's cause of action. Having failed to do either, and 
having received the evidence on the issue, the verdict should have been 
based on the evidence, and not the admission. The right to withdraw an 
announcement and to amend has been recognized where an exception has 
been overruled which should have been sustained, and the trial under the 
pleadings proceeded, and where the trial court has excluded evidence 
because of the defective pleadings. It would seem to be the holding while 
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the pleading is interpreted more strongly against the pleader, yet if the 
court so rules as to induce a reliance thereon he ought not to change his 
ruling in such way as to defeat a party in a substantial right. Armstrong 
v. Emmett, 16 Tex. Civ. App. 242, 41 S. W. 87; City National Bank v. 
Dunham, 18 Tex. Civ. App. 184. 44 S. W. 605; Matheson v. C. B. Live- 
stock Co., 198 S. W. 641. 


[6-8] To the first count of the petition the defense set up a sepa- 
rate clause as defeating a recovery. This clause is not in the same part 
of the policy in which appellant insured the life of Wilkes, or in the 
same connection with the promise to pay upon his death. The separate 
clause is more in the nature of a condition subsequent or proviso which 
courts treat as a defeasance clause, and which, if relied on to defeat a 
recovery under the policy, must be specifically pleaded and proved by 
the insurance company. In this case, as we read the record, the qualifi- 
cation of the first policy is found in a separate statement from the life 
insured and the promise to pay in case of death. The proviso relied on, 
with others, are found in a different part of the instrument. This is not 
true as to the accident policy. There the exception is found in the same 
connection with the promise to pay in case of death by accident. In 
the case of East Texas Fire Insurance Co. v. Dyches, 56 Tex. 565, the 
Supreme Court said: 


“The petition does not make an exhibit of the policy, nor does it 
undertake to set forth all the numerous terms and conditions which are 
made part of the contract, but which are in the nature of conditions sub- 
sequent. Enough of the contract was stated, in connection with facts 
showing performance or excuse for non-performance of all conditions 
precedent to show, prima facie, a complete right of action. Those parts 
are conditions of the contract which are matters in the nature of con- 
ditions subsequent, or in the nature of exceptions, or which are prohibi- 
tory of certain acts by the assured, are matters of defense, and were not 
required to be noticed or negatived in the petition. Although there are 
some authorities which require that the entire contract, including the ap- 
plication, be set out in the petition, the great weight of authority is in 
accordance with the rule which we think more consistent with principle 
and better calculated to avoid inconvenient and unnecessary prolixity in 
the pleading. May on Insurance, § 586; Wood on Fire Insurance, p, 825, 
and authorities cited by those authors.” Burlington Insurance Co, v. 
Rivers, 9 Tex. Civ. App. 177, 28 S. W. 453. 


See, also, Joyce on Insurance, vol. 5, §§ 3665, 3666; Western Assur. 
Co. v. Mohlman, 83 Fed. 811, 28 C. C, A. 157, 40 L. R. A. 561; Jones v. 
Association, 92 Iowa, 652, 61 N. W. 485; Sutherland v. Insurance Co., 
87 Iowa, 505, 54 N. W. 453; Friedman v. Atlas, etc., 133 Mich. 212, 94 
N. W. 757. We believe the clause set up falls under a subsequent condi- 
tion or proviso, or is prohibitory of suic'de, and under the above au- 
thority it was not necessary to negative death by self-destruction. Bea- 
con’s Benefit Societies and Life Insurance, vol. 2, § 454, p. 1164. It is 
recognized in this state in a suit on a life insurance policy which pro- 
vides against liability for suicide, whether caused by insanity or not, and 
where suicide is pleaded as a defense, the burden of proving it is on the 
defendant. Mutual Life Insurance Co. v. Tillman, 84 Tex. 31, 19 S. W. 
294; Parish v. Mutual Benefit Life Insurance Co., 19 Tex. Civ. App. 
457, 49 S. W. 153. We cannot assent to the proposition that it is neces- 
sary to negative a fact which the defendant has the burden of proving. 
Joy v. Liverpool, London & Globe Ins. Co., 32 Tex. Civ. App. 433, 74 S. 
W. 822; Assurance Co. v. Rochelle, 13 Tex. Civ. App. 232, 35 S. W. 869; 
Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. 
Ed. 308. It is insisted in this case, however, that the recent case of 
Travelers’ Insurance Co. v. Harris (Com. App.) 212 S. W. 933, by the 
Commission of Appeals, hold that where the policy so stipulates the bur- 
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den is on the plaintiff to allege and prove that the death was not a suicide, 
or rather was an accident. That su’t was on an accident policy, and, 
as we conceive, only applies where the exception is found in the same 
connection with the promise to pay for death or injury, occasioned in 
a particular way, and from no other cause. We must confess, however, 
there is at least an apparent conflict in the Dyches Case, supra, and the 
case of Phoenix Co. v. Boren, 83 Tex. 97, S. W. 481, and Insurance Co. 
v. Co-Operative Ass’n, 77 Tex, 225, 13 S. W. 980. But even under those 
two cases, if the suicide clause required the plaintiff to plead a negat.ve, 
then it was only a defect of pleading, if omitted, to which no exception 
was taken, and which could not be raised upon the introduction of evi- 
dence or after a verdict. The plaintiff was entitled to recover upon 
alleging and proving the death. The only way the cause of action could 
be defeated would be by showing suicide, and the burden was on the de- 
fendant to show such caused the death all the authorities hold. If 
this position is correct, then as to the first count the answer was in part 
a confession and avoidance. It did not admit that the death under that 
policy was an accident. This being true, we think the evidence offered 
raised the issue, and it was error to withdraw that issue from the jury. 
If the death as to that count was shown to be suic de, recovery could 
not be had on the first policy, to say the least, and if that policy falls, 
it may well be doubted whether a recovery could be had on the sup- 
plemental policy. The mere fact that the answer with the admission was 
inconsistent did not give the right to a judgment on the whole case. The 
answer and admission as to the second count, here’nbefore pointed out, 
the defense may be considered as being waived, and proof by the plain- 
tiff of her cause of action thereon not required, yet that part of the an- 
swer could not be used to disprove the defense by the plea of confes- 
sion and avoidance made to the first count. Express. Printing Co. v. 
Copeland, 64 Tex. 354; Duncan v. Magette, 25 Tex. on page 255; Fowler 
v. Davenport, 21 Tex. 633. 

For the reasons above stated, the judgment will be reversed, and the 
cause remanded. 


Boyce, J., concurs in the disposition of this case, but does not con- 
cur in the reasoning as to the effect of the admission under the ru'e, and 
will file his views thereon separately. 


Boyce, J. I concur in the disposition of this case, but cannot assent 
to some of the conclusions announced in the opinion as to the effect of 
rule 31, on the admission filed by appellant in order to secure the right 
to open and close. Appe'lant’s answer itself expressly admitted all the 
allegations in plaintiff’s petition, except that the death of William Wilkes 
was accidental, and specifically stated as a fact, in defense of the plaintiff’s 
claim, that the said William Wilkes “committed suicide by shooting 
himself through the body,” etc. The admission filed is to the effect that 
the appellant “admits that the plaintiff has a good cause of action as set 
forth in her petition, except so far as the same may be defeated in 
whole or in part by the facts of defendant’s second amended answer, 
filed herein on this the 27th day of May, 1919, constituting a good de- 
fense which may be established on the trial of this case.” It cannot be 
reasonably asserted that the defendant intended to admit that the death 
of the said William Wilkes was accidental; it does appear that it did 
intend to admit all other facts alleged by the plaintiff except that in ref- 
erence to the manner in which the insured met his death, and on this al- 
legation alone it joined issue with the plaintiff. I agree that this ad- 
mission did not give appellant the right to open and close, but I cannot 
agree that the mistaken attempt to ‘bring itself within the terms of rule 
31 would justify the court at any stage of the proceeding in construing 
the written admission to include a confession of a fact that it is clear 








Life. ] Federal Life Ins. Co. v. Wilkes. 577 


from its terms was not meant to be included as admitted. The purpose 
of rules of procedure is to secure an expeditious trial on the merits of the 
controversy between the parties. Such rule should not, in my opinion, 
except where that is the necessary result of a liberal construction there- 
of, be so applied or construed as to become pitfalls to entrap the unwary 
litigant who may mistake his path. The defendant who makes a mis- 
take, and over the objection of his adversary obtains the benefit of the 
rule and secures the right to open and close, gains no real advantage. 
Under such circumstances he has everything to lose and nothing to gain. 
If he loses in the trial court the judgment would not be disturbed on ac- 
count of the error for which he was responsible. If he prevails, he has 
already furnished his opponent with the means of reversing the judgment. 
This consideration alone is it seems to me a sufficient safeguard against 
improper attempts to invoke the benefit of the rule. I think a reasona- 
ble application and construction of the rule should only result in turning 
back the litigant whenever it is found that he is on the wrong road. The 
rule does not, in my opinion, ever warrant the court as assuming as 
confessed facts which from the very terms of the admission it appears 
that the defendant did not intend to admit. These conclusions are sup- 
ported by the decision of Frost v. Smith, 207 S. W. 392, and to a certain 
extent by some statements in the cases of Mutual Life Insurance Co. v. 
Simpson, 28 S. W. 837, and Wolnitzek v. Lewis, 183 S. W. 822. There 
is, as is shown by the opinion of Chief Justice Huff, considerable con- 
fusion in the decisions, and perhaps the weight of authority supports 
the opposite conclusion. This confusion will doubtless be cleared up by 
the opinion of the Supreme Court when it comes to decide the case of 
Frost v. Smith, supra, which is now pending on writ of error. 


On Motion for Rehearing. 


Hurr, C. J. Appellee requests us to file additional findings. We find 
nothing in the record showing that appellant, at any stage of the trial, 
including the time when the trial court sustained the motion to recall the 
jury and instruct a finding for appelle, made request to be permitted to 
amend its pleadings or withdraw its admission. Up until the instruction 
was given there was no necessity for the permission. At the time of 
giving the instruction it was too late, and would have been a useless 
and vain thing; the trial was over, and, whatever the effect of the ad- 
mission, its force was fully expended. The original opinion is assailed 
vigorously in the hold’ng that the petition substantially declared on two 
policies. It is asserted in the motion the allegations as to the first pol- 
icy were matters of inducement. This may have been its purpose, but 
we think the petition subject to the interpretation given it. The appellant, 
in the answer filed, treated it as a separate cause, setting up the suicide 
clause contained in the first policy as defeating the action. If appellee 
had not established death by accident, but death had been shown, we doubt 
not appellee would have asserted and ma‘ntained a recovery upon the 
first policy for $5,000. If under the two policies recovery may be had, 
either on one or the other, the admission defeating one and not the oth- 
er, under the rule defendant did not secure the right to open and close. 
Steed v. Petty, 65 Tex. 490; Sanders v. Bridges, 67 Tex. 93, 2 S. W. 663; 
Insurance Co. v. Simpson, 28 S. W. 837. It appears to be appellee’s view 
that the state of the pleadings under the rule does not affect the admis- 
sion, and that the pleadings only effect the question under the statute. 
Article 1953. By the wording of the rule necessarily the pleadings must 
be looked to in connection with the admission in order to determine the 
right, as there is nothing else to determine it, for the rule provides that 
this must be determined before the trial commences. One of the first 
cases, if not the first, constru'ng this rule after its adoption, shows this 
to be true. It is there said “If these issues are properly admitted by the 
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defendant, and he, in reply, in the nature of a plea in confession and 
avoidance,” takes the burden of proof, then he should have the right to 
open and conclude. Alstin’s Ex’r v. Cundiff, 52 Tex. 460. It may be of 
interest to note that case also suggests the admission, couched in the 
general terms of the rule, will not be sufficient, but should be specific, so 
the jury will fully understand the facts admitted. 

[9] The rule is simply one of practice, and for the purpose, evidently, 
to expedite the trial and relieve the plaintiff of the necessity of proving 
his case upon consideration that the defendant take the burden. If the 
admission does not do this, the trial court should proceed in the usual 
course. In the instant case the court proceeded to try out the issue of 
suicide, receiving evidence pro and con, under the evident construction 
that the allegation of suicide did not admit the accident under the rule. 
Under the majority view, the court was in error in that particular, but 
as both the court and appellant made the same mistake, appellant ought 
not to be defeated in a legal right by the action of the court, made too 
late to remedy an error in a mere rule of practice; the minority opinion 
holding the course followed in this case should not have been taken be- 
cause the admission was qualified by the answer referred to in the ad- 
mission. In either event, the appellant, by its motion for new trial and 
the appeal to this court, shows ground for equitable relief against a mis- 
take in practice, in which in the trial of the case the trial court partici- 
pated. Appellant’s rights were fixed by the contract of insurance and 
the facts, and should be adjudicated accordingly; and, while if there was 
error by it in following, or attempting to follow, a rule of practice, it 
is not estopped under the peculiar circumstances of this case from hav- 
ing the real merits passed on by a jury. The trial court and counsel in 
this case evidently earnestly and sincerely desired to follow the proper 
rule of practice, but, owing to the condition of the decisions in this 
state, found great difficulty in ascertaining the correct thing to be done. 
Though the courts may be jangled on a rule of practice, we would not 
follow our particular views, where to do so would be to defeat a party 
in substantial right. In reversing this case we have done so in order 
that the meriis of the case may be tried, and the cause determined there- 
on, and not on a mere quibble in construing a rule of practice. 

The motion is overruled. 


MITCHELL v. SOUTHERN UNION LIFE INS. CO. (No. 6134.) 


(Court of Civil Appeals of Texas. Austin. Jan. 14, 1920. Rehearing 
Denied Feb. 18, 1920.) 


218 Southwestern Reporter, 586. 


1. INSURANCE—PERIOD OF AUTOMATIC CONTINUING IN- 

SURANCE BEGAN AT END OF GRACE PERIOD. 

Under life policy, giving 30 days’ grace in payment of premium and 
providing that if premium has not been paid within period of grace and 
policy has not been surrendered the insurance will automatically continue 
for such term as is stated below (for one month in the instant case), 
held that period of automatic continued insurance began at the end of 
the grace period, so that where insured, who had paid first premium only, 
died after the expiration of the grace period for payment of second pre- 
mium, but within one month after expiration of grace period, the policy 
was in force at the time of his death. ; 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 
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2. INSURANCE— AMBIGUOUS PROVISION CONSTRUED IN 
FAVOR OF ASSURED. 
Where life policy which is ambiguous admits of a construction favor- 
able to the insured, such construction will be enforced. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, McLennan County; H. M. Richey, Judge. 

Suit by Mrs. Flora Mitchell against the Southern Union Life In- 
surance Company. Judgment that plaintiff take nothing by her suit, and 
she appeals. Reversed and rendered. 


Shurtleff & Cummings, of Waco, and Black & Smedley, of Austin, 
for appellant. 


J. D. Williamson, of Waco, for appellee. 


Brapy, J. Appellant sued appellee to recover the principal sum of 
$1,500. upon a policy of insurance on the life of Charlie A. Mitchell, de- 
ceased, the husband of appellant, and for statutory damages and attor- 
ney’s fees. There was a trial without a jury, and judgment was rendered 
that appellant take nothing by her suit. The trial judge filed no find- 
ings of fact or conclusions of law. 

The material facts are that the policy in suit was issued and dated 
March 3, 1917, reciting the payment of the premium for the first policy 
year ending March 2, 1918, and the “policy is described as a 20-payment 
- life policy. The premiums were required to be paid in advance, on or 
before the 2d day of March in every year, and the policy contains this 
clause: 

“If any premium is not paid on the date when due, the policy shall 
be null and void, except as hereinafter provided.” 


The policy also contains the following clauses: 


“Period of Grace— In the payment of premium under this policy, 
except the first, a grace of one month will be allowed without interest 
charge, but if death occurs during said month of grace the unpaid prem- 
ium will be considered an indebtedness hereon to the company. 


“Surrend’y Options— The insured may at any time after the third 
policy year surrender this policy within the period of grace for its full 
cash value or for a paid-up life policy. 


“Cash Value— The cash value at the end of any policy year will be 
for the amount as stated in the table below, plus a proportionate in- 
crease for any fraction of a year for which a premium has been paid and 
less all indebtedness hereon to the company. 


“Paid- -up Life Policy— The paid-up life policy at the end of any 
policy year will be for the amount as stated in the table below, plus a 
proportional increase for any faction of a year for which a premium has 
been paid. If there is any indebtedness hereon to the company the amount 
of paid-up life policy will be proportionately reduced. 


“Automatic Continued Insurance— If the premium has not been 
paid within the period of grace and the policy has not been surrendered 
as provided above, the insurance will automatically continue as term in- 
surance for the face amount hereof for such term as, at the end of any 
policy year, is stated in the table below.” 


The table referred to is in the following form, being copies only as 
far as the fourth year: 
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Table of Cash-loan and Nonforfeiture Values. 


End of Cash Paid-Up Term of Loan 

Value. Insurance. Continued Value. 
Year. . Insurance. 

Years Mos. * 

lst * - 1 
2nd * * 2 $54.00 
3rd $54.00 $157.00 4 7 82.50 
4th 82.50 237.00 7 3 112.50 


This table is immediately followed by the following statement: 


“All values in this table are in excess of any legal requirement.” 

Mr. Mitchell died April 22, 1918, which was after the end of the 
first policy year, and after the expiration of the grace period for the 
payment of the scond premium, but within one month after the expiration 
of the grace period. 

The insurance company in two letters notified Mr. Mitchell, during 
February and March, 1918. of the due date and amount of the premium, 
and the expiration of the grace period on April 2d, as a reminder to 
him to pay his premium for the second policy year. Such premium was 
never paid. 

On April 6, 1918, appellee, through its secretary, wrote Mr. Mitchell 


the following letter: 
“Waco, Texas, April 6, 1918. 

“Mr. C. A. Mitchell, Penelope, Texas—Dear Sir: Your policy No. 
7280 lapsed on April 2, 1918. Your estate is therefore worth $1,500.00 
less than it would be if you had paid the pemium when it was due. 

“This company wants to extend its usefulness as far possible and 
give every assistance it can to policy holders in order to help them keep 
the protection its life insurance policies afford. 

“If you can make a small cash payment the company will take your 
note for the balance, payable at a later date. 

“We are inclosing a self-addressed envelope for your reply. 

“Read the policy over. Note on first page it is free from all con- 
ditions as to military or naval service. 

“Sincerely, Jas. L. Mistrot, Secretary.” 

This letter is claimed by appellant to have constituted a waiver of 
any forfeiture, although it was not acted upon by Mr. Mitchell or by 
appellant. The letter was received April 8th, and read by appellant to 
her husband, who was then sick with influenza. On the same day, Mr. 
Mitchell was able to go to his father’s house, several doors from his own 
residence, but two days later was taken sick with pneumonia, and was se- 
riously ill until his death, April 22d. 

In connection with the claim of waiver, the evidence shows the fol- 
lowing clause in the policy: 

“Reinstatement—If ‘any premivm is not paid on the date when due, 
or within the period of grace, and this policy has not been surrendered, 
the company will reinstate the policy as of said due date at any time 
thereafter, upon evidence of insurability satisfactory to the company and 
payment of all arrears of premiums with interest at the rate of five per 
cent. per anum, together with the payment, or reinstatement of any indebt- 
edness on this policy on said due date, with interest.” 


Opinion. 

[1] We have concluded that this case must be reversed upon the 
first point raised in appellant’s brief. It is succinctly stated in the first 
proposition as follows: 

Since the policy allows a grace of one month in the payment of the 
premium which was due March 2, 1918, and provides that if the premium 
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has not been paid within the period of grace, the insurance will auto 
matically continue as term insurance for the face of the policy for such 
term as, at the end of any policy year, is stated in the table, and the 
term stated in the table at the end of the first policy year is one month, 
the period of automatic continued insurance began at the end of the 
grace period, and the policy was in force on April 22, 1918, when the in- 
sured died. 

This issue is made by the pleadings and the undisputed evidence, and 
the question is whether the 30-day period of automatic continued insur- 
ance began on the day when the second premium was due, that is, on 
March 2d, or whether it began at the end of the 30-day period of grace, 
which was April 2d. If it began at the end of the grace period, then the 
continued insurance for the full amount of the policy was in force on 
April 22, 1918, when the insured died, but if the period began to run at 
ihe end of the first policy year, or on the date the second premium be- 
came due, then the insurance was not in force at the death of the insured. 
The question resolves itself into one of the proper construction of the 
language of the policy. 

In a strong and forceful argument, able counsel for appellant have, 
in the main, so clearly presented our views upon this question that we 
copy from their brief as follows: 

Appellee is insisting upon a forfeiture on account of the provision 
of the policy to the effect that, if any premium is not paid when due, 
the policy shall be null and void, except as otherwise provided therein. 
The clause allowing grace of 30 days has been set out in the foregoing 
statement. [t is allowed in the payment of all premiums after the first, 
with the proviso that, if death occurs during the month of grace, the 
unpaid premium will be considered and indebtedness on the policy to the 
company. By the next clause of the policy, the insured is 
given the privelege, at any time after the third policy year, to surrender 
the policy within the period of grace for its full cash value or for a paid- 
up life policy. This clause is followed in the policy by a statement 
showing the cash value and a statement with reference to the paid-up life 
policy. Then comes the clause providing for automatic continued in- 
surance. The language of this clause is peculiar. In fact we have not 
been able to find any other policy containing the same language. It pro- 
vides that, if the premium has not been paid within the period of grace 
and the policy has not been surrendered, the insurance will automatically 
continue as term insurance for the face amount of the policy for such 
term as, at the end of any policy year, is stated in the table below. The 
table is used simply as a method of abbreviation, in order that it may be 
unnecessary to state in the body of the policy the length of the period of 
continued insurance of the various years. The language is that the 
term of continued insurance shall be ‘for such term as, at the end of 
any policy year, is stated in the table below.’ Knowing the year in ques- 
tion, we then turn to the table to determine the length of the term of 
continued insurance. The table gives no information as to the time 
when the continued insurance begins to run. The body of the policy 
must be consulted to determine that fact. 

It is to be observed that the policy does not state that the insurance 
will automatically continue for such time from the end of any policy 
year, as is sated in the table below. If it did, there would be some 
strength in appellee’s position. The form of the sentence and the punc- 
tuation indicate that what is meant is that the insurance shall continue 
for such term as is stated at the end of any policy year in the table 
below, showing that the table is intended merely for reference, to give 
the different terms of continued insurance applitable to the various 
years. 

“The first part of the sentence must be looked to for the purpose of 
ascertaining when the period begins. It provides that, if the premium 





582 Insurance Law Journal, Vol. 55. [ June, 1920. 


has not been paid within the period of grace and the policy has not been 
surrendered, as above provided, the insurance will automatically continue, 
etc. The period within which the policy may be surrendered is expres- 
sly made the same as the grace period, that is, one month from the 
date when the premium is due. The use of the words ‘has not been paid’ 
and ‘has not been surrendered’ is signaficant. Th reasonable and natural 
construction of this language is that the period of continued insurance 
‘shall begin at the expiration of the grace period, if the insured has not 
paid his premium and has not surrendered his policy. The company in 
its policy, says to the insured that he shall have, at the end of the first 
year, a period of one month within which to pay his premium after it 
becomes due, and then that, if he has not paid the premium within that 
period, he shall have automatic continued insurance for one month. 
There is nothing in the language used to indicate that these two periods 
shall be concurrent, and, since there is not, and since the words ‘has not 
been paid’ are used, it necessarily follows that it was not intended that the 
periods should be concurrent, but that the one should follow the other. 

“It does no violence to the language of the policy, disregarding the 
reference to the table which causes the ambiguity, if there is any, to 
construe the automatic continued insurance clause applicable at the end 
of the first year as if it were written thus: ‘If, at the end of the first 
policy year, the premium has not been paid within the period of grace, 
the insurance will automatically continue as term insurance for the face 
amount hereof for one month.’ It will hardly be contended that this 
language does not mean that the period of continued insurance begins 
at the end of the period of grace. 

“Further support of the correctness of our construction is found in 
the application to the clause in question and to the clause with reference 
to grace of the well-settled rule that no clause of a policy will be so 
construed as to render nugatory another clause of the policy. Joyce has 
thus stated the rule: 

““No clause should be declared nugatory, for a construction should 
be given that will carry into effect, if possible, all the provisions of the 
policy and each clause.’ Joyce on Insurance (2d Ed.) § 13. 

“The clause with reference to grace provides that, in the payment, 
of premiums, a grace of one month will be allowed, but if death occurs 
during said month of grace, the unpaid premium will be considered an 
indebtedness on the policy to the company. Article 4741, subdivision 2, 
of the Revised Civil Statutes requires that all policies of life insurance 
contain a clause allowing grace, but it does not require that to this 
clause’ shall be added a proviso that the unpaid premium shall be deducted 
from the amount of the policy in the event of the death of the insured 
within the grace peroid. It merely permits that such proviso be inserted 
in the policy. Appellee company ,therefore, deliberately and intentional- 
ly placed the proviso above referred to in its policy. Now, if appellee’s 
construction of the automatic continued insurance clause is correct, then 
the period of such insurance is concurrent with the period of grace. This 
construction would render nugatory that portion of the clause with re- 
ference to grace providing that, if the insured dies within the period of 
grace, the unpaid premium will be considered an indebtedness to the 
company, for the heneficiary would always claim the benefit of the auto- 
matic continued clause under which no deduction could be permitted or 
claimed on account of the unpaid premium; that is, the position would 
always be taken, when the insured died within a month from the due 
date of any premium, that he was protected by the automatic continued 
insurance clause during that month, and that the company, therefore, 
could not collect the unpaid premium as stipulated in the grace clause. 
If appellee’s construction is correct, therefore, there would never be a 
time when the provision for deduction in the event of death during the 
grace period could be invoked or enforced. 
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“From the other viewpoint, our construction is more reasonable than 
that claimed by appellee. The policy shows a purpose on the part of the 
company after expiration of the first year to allow both a period of 
grace and a period of continued insurance. It expressly provides that, 
in the payment of all premiums, except the first, a grace of one month 
will be allowed. The automatic continued insurance and the table show 
that there shall be, after the expiration of the first policy year, a period 
of extended insurance for one month. Which is it, grace or continued? 
The grace clause as written in the policy is in force, and if the two 
periods are concurrent, then, at the end of the first year, there is no 
continued insurance at all, notwithstanding the fact that the policy shows 
a purpose that there shall be such insurance. The company was not 
required by law to allow continued insurance at the end of the first year 
(see subdivision 7 of article 4741, requiring that policies of life insurance 
shall contain a provision for extending insurance after the premiums 
have been paid for three years). And yet the company, by its policy, 
provides for continued insurance of one month after the expiration of 
the first policy year, and boasts that the values in the table are in ex- 
cess of any legal requirements. Having inserted in its policy clauses al- 
lowing both a period of grace and a period of extended insurance, ap- 
pellee should not be heard to contend for a construction of its policy 
rendering one or the other of these provisions nugatory. 

“The foregoing argument has been presented for the purpose of 
showing that the fair and reasonable construction of the language used 
in the contract is that the period of continued insurance began at the 
end of the period of grace, and that the consideration of the terms and 
provisions of the policy in their plain, ordinary, and popular sense leads 
to that conclusion. This contention is believed to be sound, and is pre- 
sented as being of itself decisive of the case. If, however, for any 
reason, the court should not agree with us that such is the plain meaining 
of the language of the policy, then we submit that the language is at 
least ambiguous, and is susceptible of our construction. This being 
true, because the language in the policy i$ the language of the appellee 
company, and because appellee is seeking to enforce a forfeiture of the 
policy, and under the well-settled rules of construction, the language 
should be construed against the appellee and liberally in favor of the 
insured, and should be so construed as to prevent forfeiture. Judge 
Brown, in the case of Prown v. Palatine Insurance Company, 89 Tex. 
590, 595 [35 S. W. 10601 thus states the rule: 

“*The language, being selected and used by the insurer to express 
the terms and conditions upon which it issued the policy, will be strictly 
construed against it, and liberally in favor of the insured. If the words 
admit of two constructions, that one will be adopted most favorable 
to the insured. * * * 

“‘Forfeitures are not favored by law, and, if the language used is 
fairly susceptible of an interpretation which will prevent a forfeiture, it 
will be so construed.’ 

__“We have not been able to find a case construing language identical 
with that used in the policy involved in this case. However, there are_a 
few cases in which the facts are very similar to the facts in our case 
and many cases in which the language of insurance policies is given con- 
structions much more liberal in favor of the insured than that which 
we ask here. A few of them will be briefly referred to. 

“In the case of McMaster v. New York Life Insurance Co., 183 U. 
S. 25 [22 Sup. Ct. 10] 46 L. Ed. 64, the policy was issued December 
18, 1903. It recited the payment in advance of an annual premium of 
$21, and provided for the payment of a like sum upon the twelfth day 
of December in every year thereafter during the continuance of the po- 
licy. A’ grace of one month was allowed in the payment of the pre- 
miums. The insured died January 18, 1895. The defense was that the 
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policy was forfeited by the failure to pay the second annual premium 
on or before January 12, 1895. The court held, however, that the in- 
surance was still in force when the insured died. The opinion is an in- 
teresiing one, showing that the court declined to give the language 
above quoted a literal interpretation, but sought a construction which 
would sustain, rather than forfeit, the contract. The court construed the 
words ‘in every year thereafter,’ above quoted, to mean ‘in every year 
after the year the premiums for which have been paid,’ or ‘in every year 
after the current year from the date of the policy.’ We believe that the 
construction which the Supreme Court gave the policy in the McMaster 
Case. in order‘to sustain rather than forfeit the contract, is much more 
liberal in favor of the insured than is the construction which we place 
upon the policy in this case. 

“The opinion in the McMaster Case also emphasizes the fact that 
the period of grace belongs to the insured of right. See, also, the case 
of Provident Life Insurance Association v. Taylor, 142 Fed. 709 [74 C. 
C. A. 41], holding that the period of grace is not a mere personal pri- 
vilege exercised by the assured, but is an integarl part of the policy and 
a contractual right, and that, when the insured died in the period, re- 
covery should be allowed, even though he had stated before his death 
that he did not intend to continue his insurance. So in our case the 
period of grace and the period of continued insurance are integral parts 
of the policy, and both belong to the insured of right. 

“The case of Prudential Insurance Co. v. Devoe, 98 Md. 584, 56 
Atl. 809, is very like our case. There, the policy was issued and the 
first premium paid on May 27, 1901. Other premiums were due on or 
before the 27th day of March in every year. The policy, contained this 
provision : 

“Tn the payment of any premium under this policy, except the first, 
a grace of one month will be allowed during which time the policy will 
remain in force.’ 


“Tt also contained the following clause: 


“Tf the policy, after being in force one full year, shall lapse for 
nonpayment of premium, the company will continue in force the insur- 
ance under this policy for a period of sixty days from the date of the 
lapse,’ 

“The insured died June 20, 1902, without having paid ano:her prem- 
ium. The court held that the policy lapsed on April 27, 1902, that is, 
at the end of the grace period, and that by the terms of the policy the 
insurance was continued in force until June 27, 1902. In that case, the 
court treated the period of grace and the period of insurance not as 
concurrent, but as two separated periods, the one following the other. * * * 


“It is submitted that, if the language of the continued insurance 
clause is not reasonably and naturally construed as we have construed 
it, the language is at least fairly susceptible of our interpretation, and 
that, under the authorities and the rules which have been above discussed, 
the construction most favorable to the insured should be used so that 
forfeiture may be avoided. 


“It would have been easy for the insurance company to have written 
its policy so as to expressly provide that the continued insurance should 
run from the due date of the premium, or that within the period of 
continued insurance should be included the grace period, but it delib- 
erately se'ected language indicating that the period of continued in- 
surance should follow the period of grace, or language at least suscep- 
tible of that construction, and it is now insisting upon the forfeiture on 
account of the delay in the payment of the premium, which it may 
reasonably be inferred would not have occurred if the policy had clearly 
shown that all protection afforded by it should terminate at the end of 
the period of grace.” 
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The following authorities are cited, in support of the proposition, 
in appellant’s brief: Prudential Ins. Co. v. Devoe, 98 Md. 584, 56 Atl. 
809; American Natl. Ins. Co. v. Thompson, 186 S. W. 254; McMaster 
v. New York Life Ins. Go., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64; 
Mutual Life Ins. Co. v. New, 125 La. 41, 51 South. 61, 27 L. R. A. (N. 
S.) 431 136 Am. St. Rep. 326; Mutual Reserve Fund Association v. Payne, 
32 S. W. 1063; Supreme Lodge, etc., Association v. Mondrowski, 20 
Tex. Civ App. 322, 49 S. W. 919; London, etc., Insurance Co. v. Davis, 
37 Tex. Civ. App. 348, 84 S. W. 260; Royal Ins. Co. v. Texas, etc. 
Ry. Co., 53 Tex. Civ. App. 154, 115 S. W. 117, 123; Brown v. Palatine 
Ins. Co., 89 Tex. 590, 595, 35 S. W. 1060; Goddard v. Ins. Co., 67 Tex. 
69,1 S. W 906, 60 Am Rep. 1; Mutual Life Ins. Co. v. Ford, 103 Tex. 
522, 131 S. W. 406; Blackstone v. Ins. Co., 107 Tex. 102, 174 S. W. 821; 
Goodwin v. Provident, etc., Association, 97 Iowa, 226, 66 N. W. 157, 32 
L. R. A. 473, 59 Am. St. Rep. 411; Joyce on Insurance (2d Ed.) §§ 212, 
213, 220, 221, 222. 

[2] This reasoning is almost conclusive that the language of the 
contract.is to be reasonably and naturally construed as contended for 
by appellant, but we have no doubt that the policy is at least ambigous, 
and that it admits of such construction, and, it being that most favor- 
able tc the insured, will be enforced. 


It is, perhaps, unnecessary to add anything to the argument of coun- 
sel for appellant, but we think it is not amiss to suggest this further 
thought: If the construction of the contract, contended for by appellee, 
should be given, the phrase “automatic continued insurance” would be 
a positive misnomer. Whether the grace period be regarded as merely 
providing an extension for the time of payment of premiums, or as a 
period within which a forfeiture will not be permitted, its necessary prac- 
tical effect is to confer upon the insured 30 days additional insurance or 
protection In other words, by the very terms of the policy, the insur- 
ed, by paying the first premium in advance, secured, not merely one 
year’s insurance, but one year and one month. Therefore, to limit the 
benefit of automatically continued insurance to the same period as that 
granted by the grace clause, that is to run concurrently with it, would be 
practically to give no extended or continued insurance. This result 
would he in the face of the plain and ordinary meaning of the language 
employed, and we think cannot be sanctioned. 

seing of the opinion that, under the terms of the policy, no forfei- 
ture was effected, and that Mr. Mitchell died while insured under the 
policy, it is deemed unnecessary to decide the question of waiver, and 
therefore it is not passed upon by us. 

For the reasons given, the judgment of the trial court is reversed 
and here rendered for appellant. 

Reversed and rendered. 
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CHICAGO LIFE INS. CO. v. TIERNAN er at. 


TIERNAN er aL. v. CHICAGO LIFE INS. CO. 
(Nos. 4515, 4516.) 


(United States Circuit Court of Appeals, Eighth Circuit. January 5, 
1920.) 
263 Federal Reporter, 325. 


10. INSURANCE — ORIGINAL AGENCY CONTRACT AND ITS 
SUPPLEMENTS CONSTITUTE A SINGLE CONTRACT. 
Where parties to an insurance agency contract made several supple- 

mental contracts, all of which referred to the original contract, and ex- 

tended, lim‘ted, or modified its terms, the original and supplemental con- 
tracts constitute a single contract, and must be construed together. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


11. INSURANCE — EVIDENCE OF PERCENTAGE OF RENEW- 
ALS OF ESTABLISHED COMPANY HELD INSUFFICIENT 
TO SHOW LOSS OF PROFITS BY DISCHARGED AGENT OF 
FAILING COMPANY. ' 
An estimate of the value of the future profits which agents of a young 

experimental insurance company, which had been steadily unsuccessful 

for four years and was in a failing condition when it ceased insurance 
and transferred its business, would have received if it had not then 
ceased to insure, based entirely upon the normal rate of renewals or of 
lapsation of insurance of old, established, financially sound insurance 
companies, is not substantial evidence of the value of such future profits. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


13. INSURANCE—DISCHARGED AGENT WHO BROKE CONDI- 
TION FOR RIGHT TO CONTINUED COMMISSIONS HELD 
LIABLE FOR AMOUNTS HE OWED THE COMPANY. 

An insurance agent, who was wrongfully discharged, but who broke 
the condition prescribed to ‘recovery of future commissions, is liable to 
the company for money loanet¥ to him, to be repaid out of future com- 
missions, and for the company’s percentage of premiums collected by 
him before discharge. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


In Error to the District Court of the United States for the District 
of Kansas. 

Action by Robert S. Tiernan and another against the Chicago Life 
[Insurance Company. Judgment for the plaint' ‘ffs for a part only of the 
amount claimed, and both parties bring error. Reversed affd remanded, 
with directions to enter judgment for defendant. 

See, also, 214 Fed. 238. 131 C. C. A. 284. 


William P. Dillard, of Ft, Scott, Kan. (Willard W. Padgett and 
Charles E. Hulett, both of Ft. Scott, Kan., on the brief), for plaintiffs. 

Silas H. Strawn, of Chicago, Ill, (R. H. Hollen and John Barton 
Payne, both of Chicago, IIl., and Charles Blood Smith, of Topeka, Kan., 
on the bref), for defendant. 


Before Sanborn and Carland, Circuit Judges, and Amidon, District 
Judge. 








Life. ] North American Union v. Johnson. 


NORTH AMERICAN UNION v. JOHNSON. (No. 208.) 


(Supreme Court of Arkansas. March 1, 1920. Rehearing Denied April 
5, 1920.) 


219 Southwestern Reporter, 769. 


1. INSURANCE — FOREIGN FRATERNAL BENEFIT SOCIETY 
DOING BUSINESS WITHOUT LICENSE ESTOPPED TO 
DENY DUE SERVICE OF PROCESS ON SUPERINTENDENT 
OF INSURANCE. 

A foreign fraternal benefit society that was doing business in the state 
in violation of Acts 1917, p. 2087, is estopped to deny that it had a license, 
or that the superintendent of insurance was its agent for purposes of 
Series, Doing Business. ) 


(For other cases, see Insurance, Dec. Dig, § 26.) 


2 INSURANCE — FOREIGN FRATERNAL BENEFIT SOCIETY 
TAKING OVER DOMESTIC SOCIETY AND ASSUMING CER- 
TIFICATES IS “DOING BUSINESS” IN THE STATE. 

A foreign fraternal benefit society taking over domestic society on a 
merger, and assuming certificates and dealing with local agent of domes- 
tic society relative to claims and continuance of business, is doing busi- 
ness in the state, within meaning of Acts 1917, p. 2087, relating to service 
of process. 


(For other cases, see Insurance, Dec. Dig. § 16.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


2. INSURANCE—BENEFIT CERTIFICATE ISSUED BY ILLINOIS 

SOCIETY GOVERNED BY ILLINOIS LAWS. 

Where an Illinois fraternal benefit society merged with a domestic 
society, assuming the latter’s obligation, and issued a certificate in lieu 
of one issued by the domestic society, which certificate recited that the 
constitution, laws, rules, and regulations of foreign society were made a 
part thereof, and its laws expressly provided that its contracts should 
be construed as Illinois contracts, validity of such certificate must be de- 
termined by laws of Illinois. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


4. INSURANCE—LAWS OF SOCIETY PART OF CONTRACT. 
The laws of a fraternal benefit society form a part of the contract of 
insurance. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


6. INSURANCE—ILLINOIS BENEFIT SOCIETY HAS NO POW- 

ER TO MERGE WITH ANOTHER SOCIETY. 

Under the laws of Illinois a fraternal benefit society has no power to 
merge with another fraternal benefit society, where neither its charter 
nor the act under which organized permitted such a merger, and the mer- 
ger was not essential to effectuate the objects and purposes of its crea- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


7. INSURANCE—CERTIFICATE VOID WHERE ISSUED WITH- 
OUT MEDICAL EXAMINATION. 
Under the laws of Illinois a certificate issued by a fraternal benefit 
society of that state without a medical examination is ultra vires and 


Vol. LV—39. 
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void, and neither party to certificate can be estopped by any acts under 
it to deny its validty. 


(For other cases, see Insurance, Dec. Dig, § 722.) 


8. INSURANCE — CERTIFICATE OF ILLINOIS SOCIETY TO 
MEMBER OF DOMESTIC SOCIETY AFTER AN ILLEGAL 
MERGER CONSTRUED AS NEW CONTRACT WITH ILLI- 
NOIS SOCIETY. 


Where Illinois fraternal benefit society, after an illegal merger with 
a domestic society, assuming its obligations, etc., proceeded to deal with 
individual members of the domestic society through its constituted lodge, 
and issued a certificate to plaintiff's decedent as such a member, condit- 
tioned on his acceptance thereof, the certificate became a contract of the 
foreign society unaffected by the merger. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


9. INSURANCE — ADOPTING MEDICAL EXAMINATION OF 
ANOTHER SOCIETY COMPLIANCE WITH STATUTE. 


Under Lllinos statutes making void issuance of benefit certificate 
without a medical examination, but leaving method of examination to 
society, a certificate ‘ssued to a member of another society adopting the 
medical examination given insured by that society is a compliance with 
the statute. 


(For other cases, see Insurance, Dec. Dig. § 722.) 


10. INSURANCE-—-ADOPTION OF MEDICAL EXAMINATION OF 
ANOTHER SOCIETY HELD SHOWN BY THE FACTS. 


In an action on a benefit certificate issued by an Illinois society to a 
member of a domestic society which it had illegally taken over on a 
merger, facts /eld sufficient to show that by its conduct the defendant 
society had adopted the medical examination of domestic soc'ety as its 
own, 


(For other cases, see Insurance, Dec. Dig. § 722.) 


s 


12. INSURANCE—WHETHER INSURED USED DRUGS SO AS TO 

FORFEIT POLICY A QUESTION OF FACT. 

Whether an insured under a benefit certificate has, in violation of 
its terms, used drugs to such an extent as to impair his health, there- 
by forfeiting certificate, is a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge 
Action by Bonnie B. Johnson against the North America Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Thos. E, Helm and Sherrill, Buchanan & Mallory, all of Little Rock, 
for appellant. 

Gardner K. Oliphint, of Little Rock, amicus curiz. 

Walter H. Pemberton, of Little Rock, for appellee. 





Life. ] People’s Mut. Life Ins. Co. v. Fagan. 


PEOPLE’S MUT. LIFE INS. CO. ¥. FAGAN. (No. 274.) 
(Supreme Court of Arkansas. March 22, 1920.) 
219 Southwestern Reporter, 738. 


}. INSURANCE—LEGAL REPRESENTATIVE OF BENEFICIARY 
NECESSARY PARTY IN ACTION ON LIFE POLICY. 


Under a life policy requiring that the proceeds be paid to the bene- 
ficiary, if living, and, if not living, to her legal representative, the legal 
representative of the ‘beneficiary was a necessary party in an action based 
on the policy; the beneficiary having predeceased the insured. 


(For other cases, see Insurance, Dec. Dig. § 624[6].) 


Appeal from Circuit Court, Pike County; George R. Haynie, Judge. 

Action by George W. Fagan, administrator, against the People’s Mu- 
tual Life Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded for new trial. 


Bas‘! Baker, of Jonesboro, for appellant. 
O. A. Featherston, of Murfreesboro, for appellee. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. NEWSOM. 
(No. 168.) 


(Supreme Court of Arkansas. Feb. 9, 1920. On Rehearing March 23, 
1920.) 
219 Southwestern Reporter, 759. 


1. INSURANCE — CONSTITUTION OF MUTUAL BENEFIT SO- 

CIETY BASIS AND PART OF INSURANCE CONTRACT. 

The constitution and by-laws of a mutual benefit fraternal society 
form the basis of, and constitute part of, the contract of insurance, which 
measures the obligations of the members and the liability of the associa- 
tion or governing body. 


(For other cases, see Insurance, Dec, Dig. § 718.) 


2. INSURANCE—AUTOMATIC SUSPENSION BY FAILURE TO 
PAY DUES AS REQUIRED BY CONSTITUTION AND BY- 
LAWS OF MUTUAL BENEFIT SOCIETY. 

If a member of a mutual benefit society failed to pay his dues for a 
month to the clerk of his local lodge, as provided in the constitution and 
by-laws of the society, he automatically became suspended, and his pol- 
icy or certificate was rendered null and void, so that the society is not 
liable thereon unless it waived, or is estopped to rely on, the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


3. INSURANCE — ESTOPPEL OF MUTUAL BENEFIT SOCIETY 
TO DENY PAYMENT OF ASSESSMENT THROUGH CLERK 
OF LODGE WHO FAILED TO DRAW ON BANK IN ACCORD- 
ANCE WITH COURSE OF DEALING. 

Where the clerk of the local lodge of a mutual benefit society knew 
that a member had on deposit in bank funds to pay monthly assessments, 
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which had been paid over a course of years by the clerk’s drawing for the 
monthly assessment on the member’s bank with receipt attached, which 
draft was duly honored, the society, after the clerk failed to draw for 
a month’s assessment because he thought that after the member's death 
the widow had paid it, was estopped to deny that the assessment for the 
month was paid, despite Acts 1917, No. 462, § 20, the case not being one 
of waiver. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


4. INSURANCE—OFFICERS AND LODGES OF MUTUAL BENE- 
FIT SOCIETY GENERALLY WITHOUT AUTHORITY TO 
WAIVE PROVISIONS OF BY- LAWS AND CONSTITUTION. 


Officers and subordinate lodges of a mutual benefit society have no 
authority to waive the provisions of its by-laws and constitution, re- 
lating to the substance of the contract between a member and the society, 
unless in matters pertain‘ng to the contract they are the authorized agents 
of the society, and in what they do act within their authority. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


McCulloch, C. J., and Smith, J., dissenting. 


On Rehearing. 


5. INSURANCE—STATUTE THAT SUBORDINATE LODGES AND 
OFFICERS OF BENEFIT SOCIETY HAVE NO AUTHORITY 
TO WAIVE LAWS AND CONSTITUTION APPLICABLE TO 
FOREIGN SOCIETIES. 


Acts 1917, No. 462, § 20, providing that the constitution and laws of a 
mutual benefit society may provide that no subordinate body nor any of 
i‘s subordinate officers or members shall have power to waive any pro- 
vis‘ons of the laws and constitution, being couched in general terms, is 
applicable to foreign as well as domestic societies. 

(For other cases, see Insurance, Dec. Dig. § 755[2]. 


7, INSURANCE — ARKANSAS STATUTORY LAW GOVERNS 
FRATERNAL BENEFIT SOCIETY’S INSURANCE CONTRACT. 
The ‘nsurance certificate of a fraternal society, being an Arkansas 

contract, is governed by Arkansas statutory law. 
(For other cases, see Insurance, Dec. Dig. § 712.) 


8. INSURANCE—‘WAIVER” AND “ESTOPPEL” DISTINGUISHA- 

BLE. 

The terms “waiver” and “estoppel,” though cften used interchangea- 
bly with reference to insurance contracts, are really distinguishable; 
waiver being an intentional abandonment or relinquishment of a known 
right, and estoppel being preclusion by conduct from assert'ng rights 
which might otherwise have existed. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Estoppel; Waiver.) 


Appeal from Circuit Court, Chicot County; Turner Butler, Judge. 

Action by Mrs. Nola Newsom against the Sovereign Camp, Wood- 
men of the World. From judgment for plaintiff, defendant appeals. 
Affirmed. 


T. E. Helm and Gardner K. Oliphint, both of Little Rock, for ap- 
pellant. : 
Harry E. Cook, of Lake Village, for appellee. 





Life.] Southern States Life Ins. Co. v. Morris. 591 


SOUTHERN STATES LIFE INS. CO. v. ‘MORRIS. (No. 10647.) 
(Court of Appeals of Georgia, Division No, 2. Feb. 7, 1920.) 
102 Southeastern Reporter, 179. 


(Syllabus by the Court.) 


1. INSURANCE—AVOIDANCE OF POLICY BY FALSE STATE- 
MENTS IN APPLICATION; QUESTIONS FOR JURY. 


Where an applicant for life insurance covenants in his application 
that the statements made to the medical examiner are true, and these 
statements are made a part of the contract of insurance and form the 
basis of the contract, any variation in any of them which is material, 
whereby the nature or extent or character of the risk is changed, will 
void the policy. whether the statements are made in good faith or fraud- 
ulently. Civ. Code 1910, § 2479; Aetna Life Insurance Co. v. Conway, 11 
Ga. App. 562, 75 S. E. 915; Supreme Conclave v. Wood, 12C Ga. 328, 47 
S. E. 940: Empire Life Ins. Co. v. Jones, 14 Ga. App. 647, 82 S. E. 62 (1). 

(a) Generally the question of whether any such variation is material 
or whether the nature or extent or character of the risk is changed is a 
question of fact to be determined by the jury. Empire Life Ins. Co. v. 
Jones, supra (3). 

(b) Irrespective of whether an osteopath who attended and treated 
the insured about a year prior to his death was a physician under the 
statute law of Georgia, the materiality and truth of the negative ans- 
wers of the insured to the question in his application for insurance, (1) 
“Have you consulted a physician within the past five years ” and (2) 
“Have you now or have you ever had epilepsy?” were, under the facts 
in this case, questions for determination by the jury, since the evidence 
was in sharp conflict both as to whether the insured in fact had ever 
had epilepsy, and as to whether he knew the osteopath treated him for 
epilepsy rather than for some slight temporary ailment which the law 
does not consider in determining what constitutes attendance by or con- 
sultation of a physician. Empire Life Ins. Co. v. Jones, supra. 


(Vor other cases, see Insurance, Dec. Dig. §§ 256[2], 668[6,7].) 


Error from Superior Court, Colquit County; W. E. Thomas, Judge. 

Proceeding between the Southern States Life Insurance Company 
and Ethel Morris. Decison in favor of the latter was rendered, and the 
former brings error. Affirmed on condition. 


A, J. Orme, of Atlanta, and Shipp & Kline and Donald P. Starr, 
all of Moultrie, for plaintiff in error. 

J. J. Hill, of Pelham, and Parker & Gibson, of Moultrie, for de- 
fendant in error. 
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EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN y. EPPES. 
(No. 10292.) 


(Court of Appeals of Georgia, Division No. 2. Feb, 10, 1920.) 
102 Southeastern Reporter, 174. 


(Syllabus by the Court.) 


1, INSURANCE — ADOPTION OF AMENDMENTS TO CONSTI- 
TUTION OR BY-LAWS OF FRATERNAL ORDER CANNOT 
DEFEAT SUBSTANTIAL RIGHTS UNDER ITS CERTIFI- 
CATE. 

A fraternal beneficial order, by the adoption of amendments to its 
constitution or by-laws, cannot defeat or abridge essential and substan- 
tial rights created by a covenant previously entered into a certificate of 
insurance issued by it. And this is true despite the covenant holder’s 
agreement to a stipulation in the covenant that the certificate was ac- 
cepted by him subject to the laws of the order then of force or which 
nvght thereafter be enacted. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE — CERTIFICATE PROVISION THAT PROPOR- 
TIONATE PART WILL BE PAID AS ACCIDENT BENEFIT 
CREATES SUBSTANTIAL RIGHT NOT SUBJECT TO 
ao. BY AMENDMENT OF CONSTITUTION OR BY- 
LAWS. 

A provision in the certificate that a certain proportionate part of the 
value of the covenant will be paid to the assured as an accident bene- 
fit creates an essential and substantial right in the assured; and a reduc- 
tion of this benefit by a subsequent change in the constitution or by-laws 
of the order is such a material change in the certificate as defeats or 
abridges this right. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


(Additional Syllabus by Editorial Staff.) 


4. INSURANCE — FUTURE CHANGES IN BY-LAWS WILL BE 
CONSTRUED AS PROSPECTIVE. 


Though a member of an order in his original covenant or certificate 
agrees to be bound by future changes in the by-laws, an alteration made 
subsequently to issuance of covenant will be given a prospective opera- 
tion, in the absence of a clear intent that it shall operate retrospectively, 
in view of Civ. Code 1910, § 6. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by E. B. Eppes against the Eminent Household of Columbian 
Woodmen to recover premiums paid on a certificate and interest. Judg- 
ment in the municipal court of Atlanta for plaintiff, certiorari overruled, 
and defendant brings error. Affirmed. 


Brewster, Howell & Heyman, and Mark Bolding, all of Atlanta, for 
plaintiff in error, 
Branch & Howard, of Atlanta, for defendant in error. 





Hale v. Hale. 


HALE v. HALE er at. (No. 10107.) 
(Appellate Court of Indiana, Division No. 1. April 2, 1920.) 
126 Northeastern Reporter, 692. 


5. INSURANCE — TESTIMONY OF INSOLVENCY OF INSURED 

HELD ADMISSIBLE IN ACTION ON LIFE POLICY. 

In action on life policy, involving issue of whether insured’s wife, 
to whom insured had given policy, surrendered policy and her rights 
thereunder for a cash consideration, testimony that insured left no estate, 
except his insurance policy, was admissible, where it was claimed that 
insolvency of insured was one of the reasons inducing divorced wife to 
surrender policy. 


(For other cases, see Insurance, Dec. Dig. § 663.) 


6. INSURANCE—WIFE, WHO HAD SURRENDERED RIGHTS IN 
POLICY, COULD NOT COMPLAIN OF CHANGE OF BENE- 
FICIARY. 

Where insured’s divorced wife, to whom insured had given life pol- 
icy, surrendered to him the policy and all her rights therein for a cash 
consideration, she could not thereafter complain that he changed policy, 
making his estate that beneficiary in her place; such change not being a 
fraud upon her rights, since she had surrendered her rights in such pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Lake County; Walter T. Hardy, Judge. 

Action by Elizabeth Hale against the Northwestern Mutual Life 
Insurance Company, in which Mary Louise Hale-was interpleaded and 
filed cross-complaint. Judgment for Mary Louise Hale upon her cross- 
complaint, and plaintiff appeals. Affirmed. 


William J. Whinery and H. E. Granger, both of Hammond, for ap- 
pellant. 

Fred C. Crumpacker and Edwin H. Friedrich, both of Hammond, 
for appellees. 


> aa 


SCRUGGS’ GUARDIAN v. KNIGHTS AND LADIES OF SECURITY. 
(Court of Appeals of Kentucky. March 23, 1920.) 
219 Southwestern Reporter, 1054. 


1, INSURANCE — INFERIOR LODGE IS AGENT OF SUPREME 

LODGE FOR PURPOSES OF ESTOPPEL. 

An inferior lodge of a mutual benefit society as a general rule is the 
agent of the supreme lodge and of the society, and its acts and omissions 
to act may constitute grounds of estoppel against the society, or waiver 
of a right of forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE—MUTUAL BENEFIT SOCIETY BOUND BY ACTS 
OF INFERIOR LODGES ONLY ON THEORY OF AGENCY. 
A mutual benefit society or supreme lodge is bound by the acts of 
inferior lodges and their officers only as agents, and before the act or 
omission of the inferior lodge can be binding, it must appear that it was 
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within the authority granted such lodge, or, if an omission, before it con- 
stitutes a waiver or estoppel as to the society, it must appear the omis- 
sion was to do something which the inferior lodge had authority as agent 
to do for the society, and which it was the duty of the society or supreme 
lodge to do or cause to be done. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—MUTUAL BENEFIT SOCIETY ESTOPPED BY 
FAILURE OF SUBORDINATE COUNCIL TO PERFORM ITS 
CONVENANT TO PAY DUES OF SICK MEMBER. 

Prov’sion of by-laws of subordinate council of mutual benefit society 
for allowance of benefit to sick members sufficient to pay dues and as- 
sessments while sick, and for application of benefit to payment of dues 
to keep member in good standing while sick, being a consideration of the 
insurance contract, had the effect of a covenant by the society that, if a 
member became sick or disabled, and notice to the subordinate council 
provided for was given, such council would pay dues and assessments 
from member to supreme council as provided by a section of the consti- 
tution and laws of the supreme council, and keep the member’s certificate 
in force, the subordinate council necessarily becoming the agent of the 
supreme council for such serv ccs, so that the supreme council is estopped 
to rely on nonpayment of dues and assessments by a sick member as 
ground of refusal to pay the insurance when the failure was due to the 
neglect of the subordinate council selected by it for the service. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

Action by Estella Scrugg’s guardian against the Knights and Ladies 
of Security. From judgment of dismissal, plaintiff appeals. Reversed, 
and cause remanded. 


Robert L. Page and Edward G. Hill, both of*Louisville, for appellant. 
L. D. Greene and Chas. P. Sutt, both of Louisville, for appellee. 


DONALDSON vy, SUPREME COUNCIL, CATHOLIC BENEV. 
LEGION. 


(Supreme Court of New York, Special Term, Kings County. February 13, 
20. ) 
180 New York Supplement, 598. 


1. INSURANCE — BENEFIT ASSOCIATIONS CANNOT MODIFY 

VESTED RIGHTS UNDER EXISTING POLICIES. 

It is beyond the power of a mutual benefit association to change or 
modify vested rights under existing policies, and to substitute a lesser 
amount, where a larger amount is due the policy holder. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—NO VALID BASIS FOR COMPROMISE AS TO 
AMOUNT OF DEATH BENEFIT DUE FROM MUTUAL BENE- 
FIT ASSOCIATION. 

Where a court had adjudged that amendment of by-laws as to the 
amount payable by a mutual life society, not reserving right to amend, 
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was ineffective as to prior certificates, there was no basis for a compromise 
for less amount with the beneficiary of a prior certificate, pending an ap- 
peal from the adjudication. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


4. INSURANCE—COMPROMISE AVOIDABLE FOR DECEPTION 

BY ASSOCIATION THROUGH INNOCENT MESSENGER. 

In such case the association cannot claim that it was not guilty of de- 
ception; the officers of the association having knowledge of the court 
ooo though the person sent to settle with plaintiff had no knowledge 
thereof. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


5. INSURANCE—EQUITY WILL NOT PERMIT RETENTION OF 
BENEFITS OF DECEPTION, ALTHOUGH OFFICERS OF AS- 
SOCIATION WERE INNOCENT. 

A court of equity will not permit a mutual benefit association to enjoy 
and retain the benefits of a deception in procuring a settlement, which the 
conduct of its officers induced, under the plea that they did not intend to 
deceive and defraud plaintiff beneficiaries; wrongful intent being pre- 
sumed in such cases. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


6. INSURANCE — BURDEN ON MUTUAL BENEFIT ASSOCIA- 

TION TO SHOW FAIR TRANSACTION. 

Where insured, the husband of plaintiff, in the course of 20-odd years 
paid defendant $1,497.68 for $2,000 insurance for the benefit of plaintiff, 
and defendant paid the widow only $1,074.38, and secured from her a 
release, the burden of proof was cast upon the defendant to show that the 
transaction was fair. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


7. INSURANCE—NO TENDER BACK OF MONEY PAID UNDER 

COMPROMISE NECESSARY IN SUIT TO SET ASIDE. 

In an action by a beneficiary aga nst a mutual benefit association to 
set aside a compromise agreement as to the amount of money due under 
the certificate, it was unnecessary for plaintiff to tender or pay back 
money received on the settlement. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


Action by Rose T. Donaldson against the Supreme Council, Catho- 
lic Benevolent Legion. Judgment for plaintiff. 


Joseph K. Ellenbogen, of New York City, for plaintiff. 
Edward J. Connolly, of Brooklyn, for defendant. 
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TIERNEY v. PERKINS. 
(Albany, [N. Y.] County Court. March 23, 1920.) 
81 New York Supplement, 319. 


1, INSURANCE—CERTIFICATE, CONSTITUTION, AND BY-LAW 
CONSTITUTE FRATERNAL BENEFIT CONTRACT. 


A fraternal insurance contract is made up of the certificate of mem- 
bership, together wiih the constitution and by-laws of the association. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—BY-LAWS MAY BE REASONABLY AMENDED. 


The constitution and by-laws of a fraternal benefit association may 
be amended, and the amendments made binding on those already members, 
if the amendments are regularly made and are reasonable in their terms 
and operation. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—LAW DOES NOT FAVOR FORFEITURE. 


The law does not favor forfeiture of membership certifcates in fra- 
ternal benefit associations. 


(For other cases, see Dec. Dig. § 726.) 


4. INSURANCE—AMENDMENT FORFEITING CERTIFICATE IN 
ABSENCE OF DESIGNATED BENEFICIARY OR DEPEND- 
ENT IS UNREASONABLE. 


Where the constitution of a fraternal benefit association, at the time’ 
the certificate was issued, provided for payment to the member’s heirs in 
the absence of a designation of beneficiary, a subsequent amendment pro- 
viding that if no beneficiary was designated, and there were no surviving 
dependents of the member, all right to the benefit should cease, was un- 
reasonable and did not prevent recovery by member’s heirs. 


(For other cases, see Insurance, Dec. Dig. § 719[2].) 


Appeal from City Court of Albany. 

Action by Cornelius F. Tierney, individually and as administrator of 
Mary E. Tierney, deceased, against George W. Perkins, as president of 
the Cigar Makers’ Union of America. Judgment for plaintiff for the 
amount only of defendant’s offer of judgment, and plaintiff appeals. Re- 
versed, and new trial ordered. 


See, also, 178 App. Div. 391, 947, 164 N. Y. Supp. 982; 179 N. Y. 
Supp. 297; 179 N. Y. Supp. 904. 

John J. McManus, of Albany, for appellant. 

Mills & Mills, of Albany, for respondent. 
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CARDEN y. SONS AND DAUGHTERS OF LIBERTY. (No. 331.) 
(Supreme Court of North Carolina. March 31, 1920.) 
102 Southeastern Reporter, 610. 


1. INSURANCE—NONPAYMENT OF ASSESMENTS IS MATTER 
OF DEFENSE AS TO WHICH BURDEN IS ON INSURED. 


In an action on a benefit certificate, the member’s claimed non- 
payment of assessments was a matter of defense as to which the burden 
was On defendant. 


(For other cases, see Dec. Dig. 817[2].) 


2. INSURANCE—WHETHER MEMBER RECEIVED NOTICE OF 
ASSESSMENT A QUESTION FOR THE JURY. 


In an action on a benefit certificate, evidence held to make a ques- 
tion for the jury as to whether the member received a notice of an as- 
sessment in person or by an agent. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


4. INSURANCE---NONPAYMENT OF ASSESSMENTS DOES NOT 
DEPRIVE MEMBER OF GOOD STANDING WHERE NOTICE 
WAS NOT SENT AS REQUIRED BY BY-LAWS. 


Where the by-laws of a benefit society required notice of assessments 
to be sent members by lodge officers, the negligent failure of the local 
agent or finacial secretery to send such notice was not chargeable to the 
member, and nonpayment of the assessment did not deprive her of good 
standing. 


(For other cases, see Dec. Dig. § 751[1].) 


Appeal from Superior Court, Durham County; Stacy, Judge. 
Action by W. A. Carden against the Sons and Daughters of Liberty. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


The plaintiff's wife had, been a member of the defendant, a fraternal 
organization, for more than eight years, paying her dues for said period. 
Upon her death the plaintiff brought this action for $300 benefits under 
her contract with said organization. The defendant admits that the 
plaintiff’s wife was a member of said organization at her death, but 
alleges that she was in arrears in the sum of $2.50 for nonpayment of 
assessments, and therefore was not “in good standing,” and not entitled 
to recover. The court submitted issues to the jury, who found that the 
plaintiff’s intestate, Nettie Carden, was a member in good standing of 
Branson Council, No 9, at the time of her death, and that defendant 


was indebted to the plaintiff in the sum of $297.50. From judgment 
thereon, the defendant appealed. 


D. W Sorrell and Bryant & Brogden, all of Durham, for appellant. 
J. W. Barbee and A. O. Everett, both of Durham, for appellee. 
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GAY v. WOODMEN OF THE WORLD. (No. 65.) 
(Supreme Court of North Carolina. Feb. 18, 1920.) 
102 Southeastern Reporter, 195. 


INSURANCE — STATUTE AS TO STATEMENTS IN APPLICA- 
TION HELD APPLICABLE TO CERTIFICATE OF FRATER- 
NAL BENEFIT ASSOCIATION; “FRATERNAL ORDER. 
Revisal 1905, § 4808, providing that statements in application for 

policy shall be deemed representations and not warranties, and shall not 

prevent recovery unless material or fraudulent, held applicable to cer- 
tificate of fraternal benefit association incorporated under the laws of an- 
other state, providing for death benefits in excess of $300; such association 
not being a “fraternal order,” to which such statute does not apply under 
section 4794, as amended by Laws 1913, c. 46, but a fraternal benefit so- 
ciety as distinguished from a fraternal order under such statute and sec- 
tion 4795. 
(For other cases, see Insurance, Dec. Dig. § 687, 723[2].) 


(For other definitions, see Words and Phrases, Second Series, Fra- 
ternal Order.) 


Appeal from Superior Court, Nash County; Lyon, Judge. 
Action by S. S. Gay, administrator, against the Woodmen of the 
World. Verdict for plaintiff, and defendant appeals. No error. 


The plaintiff, the beneficiary, seeks to recover upon a certificate is- 
sued upon the life of her late husband, by the defendant, a fraternal 
benefit association. The insured in his application stated he did not use 
and had never used, opiates, morphine, cocaine, or other narcotics, and 
there was evidence tending to show that both before, and after that date 
he had used those articles. The jury found a verdict in favor of the 


plaintiff for $600, with interest from the death of the insured. Appeal 
by defendant. 


Cowper, Whitaker & Allen, of Kinston, and F. S. Spruill, of Rocky 
Mount, for appellant. 


Finch & Vaughan, of Nashville, for appellee. 


DILLINGHAM er at. v. NATIONAL COUNCIL, JUNIOR ORDER 
OF UNITED AMERICAN MECHANICS. (No. 10376.) 


(Supreme Court of South Carolina. Feb. 23, 1920.) 
102 Southeastern Reporter, 721. 


INSURANCE—FRATERNAL ORGANIZATION ESTOPPED BY 
RECEIPT OF PREMIUMS TO DENY GOOD STANDING OF 
MEMBER. 


Where a local council of a fraternal benefit organization failed in 
the performance of its duty to pay taxes for the support of the state 
council for five consecutive years, and until the failure became habitual, 
and the state council knew it and made no complaint about it until 
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December, 1915, and a member of the local council continued to pay his 
assessments up to his death in February, 1916, with no knowledge of the 
default of the local council, the state council for itself and the national 
council of the organization were estopped to set up the breach to defeat 
an action by the beneficiaries of the deceased member to recover benefits ; 
Civ. Code 1912, §§ 2755, 2770, not applying. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Common Pleas Circuit Court of York County; Ernest 
Moore, Judge. 

Action by Minnie Dillingham and others against the National Council, 
Junior Order of United American Mechanics. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 


Butler & Hall, of Gaffney, for appellant. 
J. S. Brice and John R. Hart, both of York, for respondents. 
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FIRE AND TORNADO. 


INTERNATIONAL PAPER CO. v. GENERAL FIRE ASSUR. CO. 
(No. 100.) 


(United States Circuit Court of Appeals, Second Circuit. January 
14, 1920 ) ' 


263 Federal Reporter, 363. 


1. INSURANCE--BROKER IS AGENT OF PARTY WHO FIRST 
EMPLOYED H!. 
An insurance broker, like other brokers, is primarily the agent of 
the first person who employs him, and is therefore ordinarily insured’s 
agent. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


2. INSURANCE—AGENT WITHIN SCOPE OF AUTHORITY IS 

AGENT OF INSURER. 

An insurance agent, within the scope of his actual authority, is the 
agent of the insurer whether, in trade parlance, described as general, 
speciai, issuing, local, or soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 80.) 


3. INSURANCE—PERSON MAY BE BOTH AGENT AND BROK- 
ER. 


A person may be both an insurance agent and an insurance broker, 
and at different times act in both capacities. 


(For other cases, see Insurance, Dec. Dig. § 73.) 


5. INSURANCE—WHETHER BROKER WAS ACTING AS IN- 
SURER’S AGENT IN APPLYING FOR INSURANCE A JURY 
QUESTION. 

Whether an insurance broker, who was also agent for the insurer, 
with authority to isste insurance in certain territory, not embracing the 
insured property, was acting as its agent in procuring the issuance of in- 
surance by another authorized agent, in doing which he made material 
misrepresentations, was a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


7. INSURANCE—AGENCY COULD BE SHOWN BY AGENT’S 
TESTIMONY, THOUGH NOT BY HIS DECLARATIONS. 
That an insurance broker was the agent of insured could be shown 

by his testimony, though not by his acts and declarations. 


(For other cases, see Insurance, Dec. Dig. § 100.) 


In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the International Paper Company against the General 
ire Assurance Company. Judgmeht for defendant, and plaintiff brings 
error Affirmed. 


_. Acton is on policies of fire insurance issued by defendant to plain- 
tiff ir the “standard form” imposed by !egslative action in New York. 
Policies cover “on merchandise, principally manufactured paper stored 
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in the iower main building of tle casein factory * * * [at] Bellows 
Falls, Vt.,” and contain the usual provision that they are “void if the 
insured has concealed or misrepresented * * * any material fact or cir- 
cumstance concerning this insurance or the subject thereof.” 

Defendant maintained no agency in Vermont, and had no liccnse in 
or from that state. It is a French corporation, and had as its general 
agents jin this country James & Co., of New York; it also had as ge- 
neral agents for Boston and its suburbs Field & Cowles of that city, 
in whose office was one Barton, to whom desk room was furnished rent 
free, and who himself had authority to issue insurance in the name of 
defendant in a part of Field & Cowles’ territory. 


Plaintiff is a corporation having many plants in divers parts of the 

country, and in respect of some, if not much of its New England pro- 
perty had, for some years before issuance of the policies in suit, gotten 
much of its insurance through Barton. An officer or agent of plaintiff 
in New York, telegraphed and wrote to Barton in Boston telling him to 
“insure contents of lower building casein warehouse Bellows Falls, Vt.,” 
in an amount greater than the policies in suit, and authorizing him to 
“renew line * * * covering paper stored in lower building of [said] 
casein warehouse.” Plaintiff gave no other instructions or information, 
and we infer, from absence of evidence on the point, that it thought 
Barton needed nothing more; he had visited the locality, but (as he tes- 
tified) not very recently. Barton preferred to obtain so much of the 
desired insurance as he allotted to defendant from and through James 
& Co., because some six months earlier “I made a connection with James 
& Co., and began to divert from Field & Cowles all risks outside of 
Massachusetts.” He testified that he “had risks all over the New Eng 
land States,” and placed them “in the same way [he] placed” this insur- 
ance, 


James & Co. issued the policies in suit on Barton’s written request, 
and (as we must assume after the verdict) in such writing Barton mis- 
represented material facts concerning the subject of this insurance, viz., 
the contents of the casein factory were not “principally manufactured 
paper,” but stock and rags of a more inflammable nature. 

The trial judge sent to the jury, not only the nature of the factory 
contents, but the quesiion whether Barton was in respect of the policies 
in suit the agent of plaintiff or defedant. A general verdict for de- 
fendant having been rendered, and judgment entered accordingly, plain- 
tiff took this writ. 

Stetson, Jennings & Russell, of New York City (Lee McCanliss and 
Edward R. Greene, both of New York City, of counsel), for plaintiff 
in error. 


Hartwell Cabell, of New York City, for defendant in error. 
Before Rogers, Hough, and Manton, Circuit Judges. 


HoucH, C. J. (after stating the facts as above. [1] An 
insurance broker, like other brokers, is primarily the agent of the first 
person who employs him, and is therefore ordinarily the agent of the 
insured. 

[2] An insurance agent, however, within the scope of his actual 
authority, and whether in trade parlance given the description general 
special, issuing, local, or soliciting, is the agent of the insurer. With 
the tangled and dubious question of acts within what has been called 
such agent’s apparent authority, we are not now concerned.Cf. Mechem 
Agency (3d Ed.) § 1049. A policy once issued is a written contract, to 
be interpreted in a federal court as required by Northern, etc., Co. v. 
Grand View, etc., Ass’n, 183 U. S. 308, 349, 22 Sup. Ct. 133, 46 L. Ed. 213, 
limiting Insuraince Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. 
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[3] In the affair now before us, the insured undoubtedly employed 
Barton first; but he was both an insurance agent and an insurance 
broker, as we are assured by his own evidence. It is not impossible for 
a man so to do business (Mannheim, etc., Co. v. Hollander [D. C.] 112 
Fed. 551), and function at different times in both capacities. It is the 
question in this case, In what capacity was Barton acting when he 
asked James to issue the policies in suit? And most of plaintiff's excep- 
tions rest on the belief that as matter of law he was defendant’s agent, 
and the court should have so directed the jury. 

[4] This can only be true if there was no “evidence before the jury 
—whether it be weak or strong—which does so much as tend to prove 
the issue on the part of” the side against which such direction is given. 
Hickman v. Jones, 9 Wall. 197, 19 L. Ed. 551. 

[5] Assuredly that is not true in this case; and it is sufficient to 
refer to Hough v. City, etc., Co., 29 Conn. 10, 76 Am. Dec. 581, cited 
with apparent approval in Northern Assur. Co, v. Grand View Bldg. 
Ass’n, 183 U. S. 324, 22 Sup. Ct. 133, 46 L. Ed. 213, for an illustration 
of a jury issue far less obvious than the present. A similar course 
was pursued in Mohr v. Insurance Co. (C. C.) 13 Fed. 74, and Queen, 
etc., Co. v. Union Bank, 111 Fed. 697 49, C. C. A. 555, where the in- 
sured applied “to persons known to have authority * * * to issue policies 
of insurance,” something weighing far more heavily against the insurer 
than anything shown here, for that Barton had no right whatever to is- 
sue a policy on goods in Vermont is admitted. The error of plaintiff's 
argument is in assuming that an agent for one purpose, must be an 
agent for another; he may be, or the principal may be estopped from 
asserting the contrary; and it is the possibllity that carries the issue to 
the jury. Whether under all the evidence herein, a verdict for the 
plaintiff could have been sustained, is not before us, and no opinion 
is expressed. 


[6] Plaintiff complains, further, that it was not permitted to put 
in evidence certain formal papers filed in a public office in Massachusetts 
and showing Barton’s agency. But Barton had already testified to his 
agency, its nature and extent, and those papers added nothing thereto. 
It is a mistake to suppose that, when a thing is proved, either party has 
a legal right to prove it over again in a way he likes better. At the 
most, the matter is one for the discretion of the trial judge. 

[7] Again complaint is made (in substance) that defendant was 
permitted to show by Barton’s own testimony that he was plaintiff’s 
broker or agent. This is argued under cover of authorities holding that 
agency cannot be proved by the “acts and declarations” of the alleged 
agent—a proposition not doubted. Baldwin v. Connecticut, etc., Co., 182 
Mass. 389, 65 N. E. 837. But here we have Barton’s evidence, and that 
an agent can testify to his own agency is certainly true. Livingston v. 
Swanwick, 2 Dall. 300, Fed. Cas. No. 8,419. 

We do not think it necessary to discuss the remaining assignments 
of error. 

Judgment affirmed, with costs. 
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ROYAL INS. CO. OF LIVERPOOL, ENGLAND, v. CALEDONIAN 
INS. CO. OF EDINBURGH, SCOTLAND. (S. F. 8102.) 


(Supreme Court of California. Feb. 13, 1920. Rehearing Denied March 
11, 1920.) 


187 Pacific Reporter, 748. 


2. INSURANCE — INDORSEMENT ON REINSURANCE POLICY 
CONTROLLING IN VIEW OF CLAUSE OF POLICY. 


By clause of general form of policy that “liability for reinsurance 
shall be as specifically agreed hereon,” terms of indorsement placed on 
the policy of reinsurance by the immediate parties thereto are controll- 
ing, in case of inconsistency between them and the term of the general 
form. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE — INDORSEMENT ON REINSURANCE POLICY 
MAKES VOLUNTARY BONA FIDE SETTLEMENTS BY 
ORIGINAL INSURER BINDING ON REINSURER. 


Indorsement on policy of reinsurance that it is subject to the same 
risks, valuations, conditions, “and adjustments” as are or may be taken 
by the reinsured, and loss, if any, thereunder, is payable pro rata with 
the reinsured and at the same time and place, make a voluntary, bona 
fide settlement by the original insurer binding on the reinsurer, where 
there is no question as to liability on the two policies up to the occur- 
rence of the disaster out of which the respective liabilities are claimed to 
have arisen, 


(For other cases, see Insurance, Dec. Dig, § 684.) 


5. INSURANCE — CODE MAKES RUBBER STAMP REINSUR- 
ANCE CLAUSE ON POLICY CONTROLLING OVER PRINT- 
ING IN POLICY. 


The rule declared by Civ. Code, § 1651, as to the written part of a 
contract controlling the printed part, obtains where on the general print- 
ed form of policy is placed by a rubber stamp the reinsurance clause. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


6. INSURANCE—CLAUSE OF REINSURANCE POLICY MAKES 
RUBBER STAMP CLAUSE CONTROLLING OF PRECEDING 
CONDITIONS IN BODY AS TO INTEREST OF REINSURED. 


That, as to re’nsured, the reinsurance clause placed by rubber stamp 
on the reinsurance policy controls a fallen building clause in said poli- 
cy, results from a succeeding condition therein, in effect that as to any 
one having an interest other than of the insured, as described herein, 
preceding cond‘tions shall apply in the manner provided by writing here- 
on, 


(For other cases, see Insurance, Dec. Dig. § 679.) 


In Bank. 

Appeal from Superior Court, City and County of San Francisco; 
Geo. A. Sturtevant, Judge. 

Action by the Royal Insurance Company of Liverpool, England, 
against the Caledonian Insurance Company of Edinburgh, Scotland, 
Judgment for plaintiff was affirmed in the District Court of Appeal on 
appeal, and the case was transferred to the Supreme Court, Affirmed. 


Vol. LV—40. 
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T. C. Van Ness, Jr., Peter F. Dunne, and H. B. M. Miller, all of 
San Francisco, for appellant. 

Jas. Alva Watt and Goodfellow, Eells, Moore & Orrick, all of San 
Francisco (Redman & Alexander, of San Francisco, of counsel), for 
respondent. 


Witsur, J. This cause was transferred to this court after decision 
by the District Court of Appeal of the First District, because of the con- 
tention of the appellant that, the case having heretofore been heard on 
appeal (20 Cal. App. 504, 129 Pac. 597), the second decision departed 
from the law of the case as established on the first appeal. On a more 
extended examination of the record than was possible in considering the 
petition for rehearing, we are satisfied with the opinion of the District 
Court of Appeal written by Justice Richards, and adopt the same as the 
opinion of this court. It is as follows: 

“This is an appeal from a judgment in plaintiff's favor for the 
sum of $4,595.19, alleged to have become due upon a policy of reinsur- 
ance. 


“The facts of the case are briefly these: The plaintiff insured a 
stock of goods, furniture, and fixtures belonging to J. C. Johnson & Co. 
and contained in a bu lding situated on the northwest corner of First 
and Minna streets in the city and county of San Francisco, to an amount 
not exceed ng the sum of $17,500. The policy which the plaintiff issued 
to the insured contained a provision that if the build‘ng in which the 
insured property was located, or any part thereof, should fall except as 
the result of fire, ‘all insurance by this policy on such building or its 
contents shall immediately cease. After effecting this insurance, the 
pla‘ntiff reinsured its risk with the defendant herein in the sum of $5,000. 
These two policies of insurance were as to their general provisions 
identical in form, and in each there is a printed provision which reads: 
‘Liability for re‘nsurance shall be as specifically agreed hereon.’ Upon 
the policy of reinsurance at the time of its issuance by the defendant 
herein there was indorsed the following provision, viz.: ‘This policy 
is subject to the same risks, valuat‘ons, conditions and adjustments as 
are or may be taken by the reinsured, and loss if any thereunder is paya- 
ble pro rata with the reinsured at the same time and place.’ The insured 
property was destroyed in the earthquake and fire of 1906. A dispute 
arose between the plaintiff and J. C. Johnson & Co. as to whether or 
not said building or any part thereof had fallen prior to its destruction 
by fire. The plaintiff investigated this ques‘ion under the stress of 
threatened litigation, and after considering much evidence pro and con 
in relation to it concluded to effect and did effect a compromise settle- 
ment of the claim of J. C. Johnson & Co. against it for $16,187.50, which 
sum the plaintiff paid and thereupon made claim against the defendant 
herein for its proportion of said amount. The defendant refused to pay 
said claim or any portion thereof, whereupon this action was commenced 
by plaintiff for its recovery. 


“In the original complaint in this action the plaintiff pleaded the 
facts respecting the original insurance by it of the destroyed property, 
the' reinsurance of its risk by thé defendant, the destruction of the prop- 
erty by fire, the plaintiff’s payment of the loss, its demand upon the de- 
fendant for reimbursement to the extent of its reinsurance policy, and 
the latter’s refusal to pay. The answer of the defendant to this orig- 
inal complaint, after den‘als of liability, pleaded as a separate defense 
that before the occurrence of the fire a material and substantial part of 
the building in which the insured property was located had fallen from 
a cause other than fire, and that the liability of the defendant upon its 
reinsurance policy had thereby ceased. The plaintiff interposed a general 
demurrer to this special defense, which the trial court sustained, and 
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judgment having been given in favor of the plaintiff an appeal was tak- 
en to this court, the main question upon said appeal being that of the 
correctness of the ruling of the trial court in respect to said special de- 
fense. Said appeal was heard and decided by this court. Royal Ins. 
Co. v. Caledon‘an Ins. Co., 20 Cal. App. 504 [129 Pac. 597]. By its said 
decision the judgment of the trial court was reversed upon the ground 
of the court’s error in sustaining the plaintiff's demurrer to said special 
defense. Upon the return of the case to the trial court the plaintiff ap- 
plied for leave to amend its original complaint, and being granted such 
leave the plaintiff set up by way of such amendment certain additional 
facts going to show that the reinsurance clause which constituted the 
essential provision of the contract of reinsurance was superimposed up- 
on the form of policy used for both contracts of insurance, and further 
setting forth the dispute which had arisen between plaintiff and the 
owners of the insured property as to whether any portion of the build- 
ing had fallen before the fire, and as to the full investigation, compro- 
mise, and settlement of such dispute. Upon the basis of these additional 
facts the plaintiff, upon the retrial of the cause, contended that the 
special defense which this court had held in the former appeal and upon 
the record then before it to be allowable was no longer available to the 
defendant. The trial court, upon und'sputed proof of the facts so aver- 
red in the plaintiff's amended complaint, so held, and directed a verdict 
in the plaintiff’s favor for the amount of its claim, and the case is now 
before us upon the defendant’s second appeal. 


_ [1] “The first point urged by the appellant is that the former deci- 
sion of this court const‘tutes the law of the case. 


‘We cannot give our concurrence to this contention. Conceding that 
the former decision of this' court was correct in holding that upon the 
record then before it the defense that the building or a portion of it 
had fallen before the fire would be available to the reinsurer under the 
terms of its policy, we are of the opinion that an important change in 
respect to the facts of the case was created by the amendment to the 
plaintiff’s complaint, which change materially affected the law of the 
case as applicable to such changed state of facts. 


(2, 3] “In order to rightly view this matter, a brief consideration of 
these two policies of insurance in their relation to each other is re- 
quired. The original policy of insurance is in a form in common use 
in this state and is known as the New York standard form. It contains 
numerous conditions and stipulations which are obviously applicable 
only to the relation existing between the original insured and his im- 
mediate insurer. The same general form of policy was made use of in 
entering into the contract of reinsurance between the plaintiff and the 
defendant herein, but it is equally obvious that as to those conditions in 
this general form of policy which could only have application as between 
the owner and its original insurer they cannot have been intended to have 
any force or application as between the original insurer and its rein- 
surer. This obvious condition intensifies the importance to be accorded 
to those phrases or clauses in or on the policy of reinsurance which have 
special reference to it and to the relation between the immediate parties 
to it; such, for example, as the clause printed in the general form pro- 
viding that ‘liability for reinsurance shall be as specifically agreed here- 
on.’ By this clause a controlling degree of importance is given to the 
terms of whatever indorsement is placed upon the policy of reinsurance 
by the immediate parties thereto, and in case of any inconsistency be- 
tween the terms of such indorsement and the terms of the general form, 
the latter in so far as they are inconsistent must give way. Upon the 
policy of reinsurance in the instant case the following indorsement ap- 
pears: ‘This policy is subject to the same risks valuations, conditions 
and adjustments as are or may be taken by the reinsured, and loss, if 
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any, thereunder is payable pro rata with the reinsured and at the same 
time and place.’ In determining the scope and meaning of the fore- 
gong clause superimposed upon the terms of the original contract of 
insurance regard must be had to the purpose which such special agree- 
ments between the reinsured and reinsurer were intended to subserve. 
In the early case of New York, etc. Ins. Co. v. Protection Ins.. Co., 18 
Fed. Cas. 160, the purpose of such special agreements was quite clearly 
pointed out by Mr. Justice Story sitting as a circuit judge. In the 
absence of such agreements, says the learned justice, ‘Nothing is clearer, 
upon principle and authority, than that, in such case, the reinsurers are 
entitled to make the same defense and to take the same objections which 
might be asserted by the original insurers in a suit upon the first policy. 
The consequence would seem to be that, as no voluntary payment by the 
original assurers would be binding or obligatory upon the reinsurers, 
they are compellable to resist the payment, and to require the proper 
proofs of loss from the assured in a regular suit against them, so as to 
protect themselves by a bona fide judgment to the amount of the re- 
covery against them under their reinsurance. It was to avoid this incon- 
venience and delay as well as peril, that the French policies of reinsur- 
ance, as mentioned by Emerigon and Pothier, usually contain a clause 
allowing and authorizing the original insurers to make, bona fide, a vol- 
untary settlement and adjustment of the loss, which shall be binding 
upon the reinsurers [citing cases]. This, of course, puts the whole mat- 
ter within the exercise of the sound discretion of the party reassured 
whether to contest or admit the claim of the first assured.’ Such being 
held to be the purpose of these superimposed agreements between the 
parties to reinsurance policies, the next question is as to whether this 
purpose is to be held to have been expressed in agreements in the sub- 
stantial form of that before us in the instant case. A decision strongly 
in point upon this latter question is that of Insurance Co. of New York 
v. Associated Manuf, etc., Co. of New York [70 App. Div. 69] 74 N. Y. 
Supp. 1038, affirmed in 174 N, Y. 541 [66 N. E. 1110], which involved a 
clause in a policy of reinsurance which provided that it was ‘subject to 
the same risks, valuations, indorsements (except transfers of location), 
and cond‘tions as the original insurance, and loss, if any, to be settled 
and paid pro rata with the insured, and at the same time and place, and 
upon the same conditions. The property being destroyed by fire, the 
original insurer proceeded to investigate and adjust the loss, and having 
done so demanded the pro rata payment from its reinsurer, which being 
refused, resulted in sa‘d action. The same precise claim was there made 
by the reinsurer which is made in this case. The court in dealing with 
such claim said: ‘We think that a proper construction of the contract of 
reinsurance fails to sustain this claim. The defendant agreed that the 
reinsurance should be subject to the same risks, valuations, and condi- 
tions as the original insurance, and that the loss should “be settled and 
paid pro rata with the reinsured, and at the same time and place,.and 
upon the same conditions.” * * * In the absence, therefore, of 
fraud or bad faith on the part of the plaintiff, the defendant, by the 
terms of its policy, * * * is in no pos'tion to object to the mode of 
adjustment as made by the plaintiff. When, therefore, the plaintiff had 
ascertained by a proper investigation that it was legally liable to pay a 
certain amount to the railroad company under its contract, and such pay- 
ment had been made, the defendant could not question the vadility of 
the plaintiff’s act, unless it alleged and proved that the plaintiff had 
acted fraudulently or collusively to its injury. * * * There is noth- 
ing to show, either by allegation or proof, that the plaintiff did not act 
in entire good ‘faith in adjusting the loss and in making the payment 
which it did, and no reason is suggested why the defendant should not 
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pay the plaintiff the sum which it agreed to by its contract of reinsur- 
ance; and for this reason the trial court properly directed a verdict for 
the plaintiff.’ 

“The case at bar presents an even stronger reason for the application 
of the principle, for the clause under construction here contains the word 
‘adjustments,’ which was evidently inserted in the. more recent forms of 
reinsurance contracts in order to make it clear that the adjustment and 
settlement of losses, when made by the original insurer after proper 
investigation conducted in good faith, should be binding upon the re- 
insurer. 


“The rule as thus stated should, of course, be limited to cases where, 
as in the instant case, no question arises as to the liability of the orig- 
inal insurer and the reinsurer upon their respective policies up to the oc- 
currence of the disaster out of which their respective liabilities are 
claimed to have arisen, and wherein the matter presented for adjustment 
is a disputed state of facts as to the origin or extent of the disaster. This 
will differentiate the case at bar from those cases upon which the appel- 
lant herein most strongly relies, as, for example, the case of Firemen’s 
Fund Ins. Co. v. Aachen, etc, 2 Cal. App. 690 [84 Pac. 253], which was 
a case wherein the original insurer had represented to its reinsurer that the 
original policy covered wheat in a certain warehouse, whereas in fact the 
wheat affected by the reinsurance was in another building, and the court 
properly held that the reinsurance policy was void because there was 
nothing to which it could attach, and hence nothing which could be af- 
fected by any adjustment or settlement made by the original insurer. 


“In the case of Commonwealth Ins. Co. v. Globe, etc., Ins. Co., 35 
Pa. 475, the original insurer undertook to hold its reinsurer liable for 
the loss of a vessel occurring on a different voyage from that for which 
it was originally insured, and the court again properly held that there 
must be a prior insurable interest to which the reinsurance can attach. 
The difference between this line of cases and the case at bar is obvious, 
and in conclusion upon this branch of the case we are of the opinion 
that under the foregoing clause of the reinsurance contract, where both 
contracts of insurance were admittedly valid up to the time of the oc- 
currence of the disaster out of which the claims of liability on the part 
ot both arose, and where the only question requiring adjustment was the 
disputed fact as to whether or not a portion of the building in which the 
insured property was located had fallen before the fire, and where the 
original insurer had in good faith investigated such disputed state of 
facts, and after such investigation had made an adjustment of the loss, 
the reinsurer is bound by such adjustment, and may not reopen that 
question in an action against it for its pro rata liability for the loss upon 
its policy of reinsurance. 

[4] “As to the appellant’s contention that it raised the issue of the 
bad faith of the plaintiff in making its adjustment of the loss, it is suffi- 
cient to say that no evidence is shown to have been presented upon this 
issue. The trial court was therefore entitled to disregard it in its direc- 
tion to the jury to find a verdict in plaintiff's favor.” 

[5, 6] In addition to the statements contained in the foregoing opin- 
ion on the law of the case, it may be added that the special defenses 
contained in the defendant’s answer, to which demurrer was sustained, 
specifically alleged that in the policy of reinsurance— 


“It is stipulated and agreed by and between said parties respectively 
that if the building mentioned in the policies of insurance, or any part 
thereof, should fall except as a result of fire, all insurance under said 
policies on said building or its contents should immediately cease, and 
defendant alleges the fact to be that prior to the occurrence of the fire 
in or upon said building, or in or upon the property insured or reinsured 
under said policies respectively, a material and substatntial portion of 
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said building had fallen from a cause other than fire, and that said build- 
ing had fallen withn the meaning of said provisions of said policy, and 
that said insurance had thereby and by reason thereof at the time of the 
fire mentioned in the complaint ceased and terminated.” 


A similar allegation was repeated in the second separate defense set 
up in the answer. At the time of the trial on the former appeal the de- 
fendant admitted substantially all the allegations of the complaint, and 
being precluded from offering evidence in defense by reason of the 
sustaining of the demurrer to the separate defenses, judgment was en- 
tered in pursuance of the stipulated facts. Therefore the opinion on 
the previous appeal not only reverses the judgment because of the er- 
roneous ruling on the demurrer, but the appellate court properly as- 
sumed in its opinion that the fallen bu‘lding clause was a part of the 
reinsurance policy. The construction placed upon the reinsurance poli- 
cy resulted from an effort to reconcile the reinsurance clause concern- 
ing “valuations,” “conditions,” and “adjustments” with the fallen build- 
ing clause admitted by the demurrer to have been a part of the reinsur- 
ance policy. In the amendments to the complaint, made after the reversal 
by the District Court of Appeal, the plaintiff pleaded the reinsurance 
contract, according to its contention as to its legal effect, while in the 
former complaint it had been set out in hec verba as an exhibit. Upon 
the last trial respondent proved that the reinsurance clause was stamped 
upon the face of the policy by a rubber stamp. This condition of the 
record not only emphasizes the significance of the word “hereon” in the 
phrase “liability for reinsurance shall be as specifically agreed hereon,” 
but also brings to bear an additional rule of construction not available 
upon the record as presented on the previous appeal. This rule is con- 
tained in section 1651 of the Civil Code, which provides as follows: 


“Where a contract is partly writ‘en and partly printed, or where part 
of it is written or printed under the special directions of the parties, and 
with a special view to their intention, and the remainder is copied from a 
form originally prepared without special refe ence to the particular 
parties and the particular contract in question, the written parts cont. ol 
the printed parts, and the parts which are purely o iginal control those 
which are copied from a form.” (Italics ours.) 

Another reason for the same conclusion, as to the predominance of 
the reinsurance clause, results from one of the printed conditions con- 
tained in the body of the reinsurance policy, as follows: 

“Tf, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation hav- 
ing an interest in the subject of insurance other than the interest of the 
insured as described herein, the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions and conditions of insur- 
ance relating to such interest as shall be written upon, attached or ap- 
pended hereto.” 

Among “the conditions hereinbefore contained” was the fallen build- 
ing clause. As the interest of the insured in this case was that of an 
insuring company, this clause in effect provides that such condition shall 
apply in the manner expressed in the rubber stamp reinsurance clause. 
As was said in Welch v, British American Assurance Co!, 148 Cal. 223, 
82 Pac. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396: 

This provision “was intended to have the effect of preventing the 
conditions previously mentioned in the policy from applying to such in- 
terest, unless the conditions should be again written upon, attached, or 
appended to the policy. No other reasonable meaning can be given to 
the language.” 

[7] It is urged by appellant that the court erred in rejecting evidence 
tendered by defendant to the effect that the building had fallen before 
the fire. It is claimed that this evidence was relevant as one item. of 
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evidence in the chain tending to establish bad faith on the part of the 
respondent in settling and adjusting the claim of J. C. Johnson & Co. 
All of the facts concerning the adjustment were already before the court 
without conflict. It appeared therefrom that a claim had been made by 
the insured against the respondent; that this claim had been fortified by 
evidence; that the question of whether or not the building had fallen 
before the fire was one of the matters covered by the investigation of 
the respondent and by the evidence tendered by the insured, which in- 
cluded a photograph of the building afire and still standing, with the 
exception of some of the front wall. It was on this bona fide contro- 
versy that a settlement and adjustment were had and the money paid. 
In this condition of the evidence, the mere effort to show that there was 
evidence available tending to prove that the building had fallen before 
the fire was of itself immaterial.. It was not made plain to the trial court, 
nor in the appellant’s opening brief, to the appellate court, that it was 
counting on this evidence as merely a link in the chain of evidence to 
show bad faith by showing a violation of a supplemental agreement be- 
tween the two insurance compan’es set out in the answer of the appellant 
but not offered in evidence. This point was therefore correctly dis- 
posed of in the concluding paragraph of the opinion of Justice Richards 
heretofore quoted. 

Judgment affirmed. 

We concur: Angellotti, C. J.; Lennon, J.; Lawlor, J.; Shaw, J.; 
Olney, J. 


ROSSINI v. ST. PAUL FIRE & MARINE INS. CO. OF sT. PA'L, 
MINN. (L. A. 6272 } 


(Supreme Court of California. March 13, 1920.) 
188 Pacific Reporter, 564. 


2. INSURANCE—INSURER LIABLE FOR DAMAGE FROM FIRE 
THOUGH EXPLOSION CAUSED BUILDING TO FALL. 
Where a fire policy exempts an insurer from liability for loss caused 

by explosion, unless fire ensues, the insurer, despite a furiher clause 

that, if the building shall fall as result of fire, all insurance shall im- 

mediately cease, is liable for damage resulting from a fire ensuing upon 

an explosion, though the explosion caused the building to fall. 


(For other cases, gee Insurance, Dec. Dig. § 421.) 


3, INSURANCE—INSURER LIABLE FOR DAMAGE CAUSED BY 

EXPLOSION RESULTING FROM FIRE. 

Though a policy exempted an insurer from liability for loss from 
explosion, the insurer is liable for the whole loss where the explosion 
occurred after the commencement of the fire and was a resulting inci- 
dent thereof. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

4. INSURANCE—INSURER HAS BURDEN OF SHOWING THAT 

LOSS FELL WITHIN EXEMPTION OF POLICY. 


Where a fire policy exempted from I‘ability for explosion, the insurer 
has the burden, fire and loss having been shown, to prove that the loss 
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falls within the exemption, but, if such burden is sustained, and it is 
shown that an explosion occurred prior to the fire, the insured is called 
upon to show the damage suffered from the resulting fire. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


6. INSURANCE—FINDING THAT PROPERTY WAS DESTROY- 
ED BY EXPLOSION HELD NOT TO SUPPORT JUDGMENT 
FOR INSURER IN VIEW OF OTHER FINDINGS. 


In an action on a fire policy exempting from liability for loss from 
explosion, a finding that all the property described in the policy was de- 
stroyed by an explosion will not support a judgment for the insurer, 
where the court also found that a material part of the building fell as 
the result of the fire, and there was no finding as to the sequence in 
which the explosion and fire cccurred. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


7. INSURANCE--FINDING THAT PROPERTY WAS DESTROY- 
ED BY EXPLOSION NOT WARRANTED. 


_ In an action on a fire po'icy exempting from lability for explosion a 
finding that all the property described was destroyed as result of explo- 
sion held not warranted. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


8. INSURANCE—“PREMISES” IN GASOLINE CLAUSE INCLUD- 
ED ONLY BUILDING OR BUILDING CONTAINING _IN- 
SURED PROPERTY. 


The word “premises,” as used in a fire policy declaring that the 
company shall not be liable for loss while there be used or allowed on 
the premises gasoline exceeding one quart, means only the insured build- 
ing in which the insured property is situated, and cannot be construed 
as coextensive with the lot upon which the building is constructed; hence 
the fact that 150 gallons of gasoline was kept in an underground tank on 
an adjacent lot is not a violation of the provision, and the insurer can- 
not escape liability on that ground. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Premises.) 


9. INSURANCE--INSURERK CANNOT ESCAPE FOR “INCREAS- 
ED HAZARD” UNLESS HAZARD WAS INCREASED. 


A fire imsurer cannot escape liability on the ground of increased 
hazard resuiting from the keeping of 150 gallons of gasoline in an un- 
derground tank on an adjacent, lot, where the hazard was not increased 
over and above that which existed at the time of issuance of the policy; 
the term “increased hazard” denoting an alteration or change in condi- 
tions. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 


10. INSURANCE—CONTINUING EXISTING RISKS NOT A IN- 
CREASED HAZARD. 


A fire policy protects the insured against existing risks, and in the 
absence of fraud or concealment the hazard in respect to the risk as- 
sumed cannot be enhanced or enlarged by the mere continuation of the 
conditions and uses existing at the time the policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 
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11. INSURANCE—INSURER HAS BURDEN OF SHOWING IN- 
CREASE IN THE HAZARD. 


The burden is on the fire insurer to show that the hazard was in- 
creased so as to avoid the policy. 


(For other cases, see Insurance, Dec. Dig. 646[2].) 


12, INSURANCE--TO ESCAPE LIABILITY UNDER INCREASED 
HAZARD FROM GASOLINE, INCREASE MUST HAVE BEEN 
WITHIN CONTROL OF INSURED. 


Where a fire policy exempted the insurer while the hazard shall be 
materially increased by means within the control of the insured, the 
insurer cannot escape liahility on the ground of keeping a large quanti- 
ty of gasoline on adjacent premises where such premises were not under 
the control of the insured. 


(For other cases, see Insurance, Dec. Dig. § 326[3].) 7 
13. INSURANCE—ASSIGNMENT HELD NOT TO PRECLUDE IN- 

SURED FROM SUING. 

Where an insured assigned sums due under a policy, empowering 
the assignee to adjust the claim and apply the proceeds in settlement of 
debts owing by the insured, the assignee secured no personal interest, and 
the insured remained the real party in interest and entitled to sue on the 
policy. 

(For other cases, see Master and Servant, Dec, Dig. § 624[1].) 


In Bank. 
Appeal from Superior Court, Los Angeles County; Fred H. Taft, 


Judge. 

Action by Edward Rossini against the St. Paul Fire & Marine Insur- 
ance Company of St. Paul, Minn. From a judgment for defendant, 
plaintiff appeals. Reversed, and remanded for new trial. 


Carter & Torchia, of Los Angeles, for appellant. 
W.._W. Hindman, of Los Angeles, for respondent. 


Lennon, J. The plaintiff in this action sought to recover a loss 
alleged to have been occasioned by fire under a policy of insurance, stand- 
ard in form, issued to him by the defendant, and which covered and 
carried insurance in the sum of $1,000 on a stock of general merchandise 
and $400 on household furniture. The policy declared that the insured 
property was contained in a frame building described as being situated 
at 2104 East Ninth street in the city of Los Angeles, and the complaint 
averred that the insured property was all contained in the same build- 
ing at the time of the fire. The defendant denied liability upon {the 
ground that it was exempted therefrom pursuant to the provisions of 
the policy because: (1) The property insured was destroyed by the 
explosion of a bomb or other explosive substance, the exact nature of 
which was unknown to defendant; (2) the building in which the in- 
sured property was located fell at the time of the explosion, and the 
falling was not the result of fire. As a further defense to the action 
defendant pleaded that the plaintiff, in violation of the terms and con- 
ditions of the policy, prior to the fire and at the time of the fire, kept, 
used, and allowed on the “premises” described in plaintiff’s complaint 
and in the policy of insurance gasoline in excess of one quart, to wit, 
100 or 150 gallons thereof, and that, by reason thereof, “the hazard in 
respect of said fire was thereby materially increased within the control 
of said insured.” Upon the issues thus framed the trial court, save as to 
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the claim that a material part of the building did not fall as the result 
of fire. found in favor of the defendant, entering its judgment accord- 
ingly, and plaintiff appeals. 

The clauses of the contract of insurance upon which the defense of 
the defendant is dependent are these: 

(1) “This company will not be liable for loss * * * unless fire 
ensues (and in that event for damage by fire only), by explosion or any 
kind of lightning.” 

(2) “Unless otherwise prescribed by agreement, * * * if the 
building or any material part thereof fall, except as a result of fire, all 
insurance by this policy on such building, or its contents shall immediately 
cease.” 

(3) “Unless otherwise provided by agreement, * * * this com- 
pany shall not be liable for loss or damage occurring (a) while the haz- 
ard be materially increased by any means within the control of the in- 
sured; * .* * (e) while there be kept, used or allowed on the de- 
scribed premises * * * gasoline * * * exceeding one quart.” 

[1] The trial court, among other things, found as a fact that: 

“All of the property described in said insurance policy was destroyed 
by a bomb or other explosion and that a material part of the building 
wherein said property was kept fell at the time of said explosion.” 

Among the conclusions of law purporting to have been deduced from 
the foregoing findings of fact is the misplaced finding of fact: 

“That a material part of said building fell as the result of said fire.” 


It is manifest that the latter finding is in conflict with the preceding 
and properly placed finding that a material part of the building fell “at 
the time of the explosion.” While a material part of the building might 
have fallen from the comb‘ned effects of the explosion and the fire, it 
does not necessarily follow that the explosion and the fire occurred simul- 


taneously to the “ming of a material part of the building. If they did, 
d 


then the findings should have clearly and unequivocally shown that fact. 
On the other hand, if it was the purpose of the trial court, as counsel for 
respondent suggests, to find, as might have been consistently done, that a 
material part of the building fell at the time of the explosion, and not as 
the result of fire, the fact remains that the trial court did not so find, 
and, of course, not being permitted to make or unmake findings, omr con- 
sideration of the case must be controlled by the findings actually made. 
Accentuating the inconsistency in the findings under discussion is the fact 
that the finding that a material part of the building fell as the result of 
fire is directly opposed to the exemption claimed under the “fallen build- 
ing’ clause of the contract of insurance, and consequently cannot be 
rightly resorted to in support of the judgment in favor of the defendant. 

[2] Even if these findings were capable of reconciliation, neverthe- 
less they will not suffice to warrant and support a judgment for the de- 
fendant grounded upon either the “explosion” or “fallen building” clauses 
of the contract of insurance. Where the contract of insurance contains 
a “fallen building” clause, and also a clause exempting the company from 
liab‘lity for loss caused by an explosion of any kind unless fire ensues, 
and in that event limiting the liability to the damage caused by the fire 
only, it is the settled rule that the company is liable for the damage re- 
sulting from a fire ensuing upon an explosion, even though the explosion 
cause the build'ng to fall. Leonard v. Orient Ins. Co., 109 Fed. 286, 48 
C, C. A. 369, 54 L. R. A. 706; Dows v. Faneuil Hall Ins. Co., 127 Mass. 
346, 34 Am. Rep. 384; Davis v, Ins. Co. 115 Mich. 382, 73 N. W. 393; 
Clement on Fire Insurance, vol. 1, p. 129. 

[3-6] Under the “explosion exemption” clause of the policy, if the 
explosion preceded the fire, plaintiff would be entitled to recover for the 
damage resulting from the fire alone; on the other hand, notwithstand- 
ing the destructive effect of the explosion, the whole loss would be a 
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loss by fire within the meaning and protective purpose of the policy if 
the explosion occurred after the commencement of the fire and was a re- 
sulting incident of the fire. German-American Ins. Co. v. Hyman, 42 
Colo. 156, 94 Pac. 27, 16 L. R. A. (N. S.) 77; 14 R. C. L. p. 1218; Clement 
on Fire Insurance, vol. 1, p. 123, and cases cited. The burden of proof 
under the “explosion exemption” clause of contracts of insurance de- 
volves as follows: There having been shown the execution of a con- 
tract, the occurrence of a fire with a resulting loss, and notice to the in- 
surer, if the insurance company claims exemption by reason of the breach 
of a proviso or condition subsequent, the burden rests upon the company 
to prove that a loss, or part thereof, falls within one of the prohibitive 
clauses of the policy. In other words, the company must plead and prove 
the exception or breach which it sets up as defeating plaintiff’s prima 
facie right of recovery If such burden is sustained, and the case proved, 
for example, to be within the explosion exemption clause by a showing 
that the explosion occurred first in point of time, plaintiff is then called 
upon to prove the extent of damage, if any, suffered from the subsequent 
and resulting fre. German-American Ins. Co. v. Hyman, supra; Western 
Assurance Co. v. J. H. Mohlman Co., 83 Fed. 811, 28 C. C, A. 157, 40 L. 
R. A. 561. Under the facts of this case it thus became the duty of de- 
fendant to show that the explosion preceded the fire. For this reason, 
the mere finding that all of the insured property was destroyed by an 
explosion is not. in and of itself, sufficient to support the judgment upon 
the theory that the loss came within the explosion exemption clause of 
the contract of insurance. It is an und’sputed fact in the case that an 
explosion did occur, and consequently the pivotal point of the controversy 
is involved in the question whether the explosion preceded or followed 
the fire; for upon the determination of that question must depend the de- 
termination of the correlated question of segregating the loss suffered by 
fire from that resulting from the explosion alone. Therefore the findings 
as made are vitally defective in not disclosing the sequence in which the 
fire and explosion occurred. This is so because, as we have seen, the 
plaintiff’s right to recover and the defendant’s obligation to indemnify 
plaintiff for any loss resulting from fire is materially affected by the de- 
termination as to whether the explosion which destroyed the goods oc- 
curred prior to or subsequent to the fire, and consequently a specific find- 
ing On this phase of the case should have been made. 


In arriving at this conclusion we are not unmindful of the general 
rule that “the findings of the trial court are to receive such a construc- 
tion as will uphold rather than defeat its judgment,” and that from the 
facts found ultimate facts may be inferred in support of the judgment. 
Breeze v. Brooks, 97 Cal. 72, 77, 31 Pac. 742, 22 L. R. A. 257. Neverthe- 
less it is not within the province of this court to infer from the findings 
ultimate facts which would support the judgment when such facts do not 
necessarily follow from the facts actually found. Emmal v. Webb, 36 
Cal. 197; Bull v. Bray, 89 Cal. 286, 26 Pac. 873, 13 L. R. A. 576; Estate of 
Benton, 131 Cal. 472, 63 Pac. 775; Holzhe‘er v. Hayes, 5 Cal. Unrep. 965, 
52 Pac. 838; Ellis v. Bonebreak, 179 Pac. 893. The finding that the goods 
were destroyed by an explosion and that a material part of the building 
fell at the time of the explosion does not necessitate the inference that 
the explosion preceded the fire. Non constat, but that the explosion may 
have followed the fire, and, if that be so, the explosion, even though it 
were the direct cause of the entire destruction of the insured property, 
would itself have resulted from the fire, and would therefore be an in- 
cident of the fire, which fire, in such case, must in the last anaylsis be 
held to be the agency which destroyed the insured’ property. 

[7] Furthermore, the finding that all of the insured property was 
destroyed by an explosion is not supported by any evidence, directly or 
inferentially. The evidence shows that there were no witnesses to the 
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inception of the fire, and that the witnesses who first discovered that the 
building was on fire were roused from their sleep by the noise of an 
explosion. They immediately looked out of the windows of their apart- 
ments and saw the building on fire The fire seemed to them to be burn- 
ing from the front of the building toward the rear thereof. One witness 
stated that when she first saw the fire there “didn’t seem to be any frame 
standing.” The following morning portions of the front of the building 
were found, unburned, scattered about the street, intermingled with some 
merchandise which was partially burned. By the time that the witnesses 
were able to secure an unobstructed view of the fire, about three minutes 
after the noise of the explosion, the entire structure was burning rapidly. 
None of the witnesses knew whether the building took fire prior or sub- 
sequent to the explosion. While, as stated, there was some testimony 
that a comparatively small portion of the merchandise was found in the 
street subsequent to the fire, part‘ally burned, on the other hand, plaintiff 
testified that the merchandise (save that found in the street) and the 
household furniture located in the living rooms in the rear of the store 
were all destroyed by fire. This testimony of the plaintiff stands prac- 
tically uncontradicted. In this situation of the evidence the trial court 
might have been justified in finding that a portion of the merchandise 
was destroyed by the explosion, but certainly there was no justification 
for the finding that all of the insured property was destroyed by the ex- 
plosion. 

[8] Upon the issue of defendant’s exemption from liability because 
of the alleged violation of the clauses of the policy concerning the keep- 
ing of gasoline and the increase of hazard, the trial court found: 

“That at the time of the destruction of said property as above men- 
tioned and for some days prior thereto there was kept, used, and allowed 
upon the premises described in plaintiff's complaint and said policy of 
insurance gasoline in excess of one quart, to wit, 150 gallons thereof, 
and that no agreement consenting thereto was indorsed on or added to 
said policy of insurance.” 

From this finding the trial court deduced the conclusion of law that 
plaintiff violated the conditions of the policy of insurance, and that “the 
hazard in respect to said risk was thereby materially increased.” 

In considering the scope and effect of these findings and conclusions, 
reference must be had to the terms of the policy and the allegations of 
the complaint. The only “premises” there described are “the story frame 
building, with roof, now and while occupied as general merchandise and 
situated No. 2104 East Ninth street in Los Angeles, Cal.” Admittedly the 
insured property was situated exclusively in these premises at the time of 
the issuance of the policy and at the time of the fire. The word “prem- 
ises,” as employed in fire insurance policies, means no more than the in- 
sured building or the building which contains the insured property, and 
cannot be held to be coextensive with the lot upon which the building is 
constructed or a lot contiguous thereto. Rau v, Westchester Fire Ins. 
Co., 36 App. Div. 179, 55 N. Y. Supp. 459; Fireman's Fund Ins. Co, v. 
Shearman, 20 Tex. Civ. App. 343, 50 S. W. 599; Clement on Fire Insur- 
ance, vol, 2. p. 334. 

Upon this phase of the case the record shows that the evidence was 
all to the effect that the tank which contained the gasoline was situated 
on a separate lot 6 feet from the building described in the complaint and 
in the policy of insurance, 14 feet below the surface of the ground, and 
in no way connected with the said building. This being so, there is no 
escape from the conclusion that the finding that there was kept upon the 
premises which contained the insured property gasoline in excess of the 
quantity permitted by the policy is not supported by the evidence, and, 
as a consequence, this finding will not support the conclusion of law de- 
duced therefrom that there was a violation of the provision of the policy 
concerning the keeping of gasoline on the “premises.” 
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[9-12] This brings us to a consideration of the finding—misplaced in 
the conclusions of law—to the effect that the plaintiff materially in- 
creased the hazard of the risk insured against by the keeping of gasoline 
on the premises. This finding is not sustained by the evidence, even 
though it be assumed in aid of the finding, as counsel for the defendant 
would have us do, that the court employed the word “premises” with the 
purpose of designating and including property of the plaintiff other than 
the building which contained the insured property, and that therefore 
the find'ng in question must be interpreted as meaning that the keeping 
of a large quantity of gasoline upon the contiguous premises violated the 
“increased hazard” clause of the contract. The answer to this is that 
the keeping of gasoline upon the contiguous premises cannot be held to 
have effected a forfeiture under the “increased hazard” clause of the 
policy unless it was in fact an “increase” of hazard over and above that 
which existed at the time of the issuance of the policy. “The term ‘in- 
crease of hazard’ denotes an alteration or change in the situation or con- 
dition of the property insured which tends to increase the risk” (italics 
are ours), and ordinarily refers on'y to such hazard as results from 
physical changes in the insured property after the issuance of the policy. 
Angier v. Western Assurance Co., 10 S. D. 82, 71 N. W. 761, 66 Am. St. 
Rep. 685; Hartford Fire Ins, Co. v. Dorroh, 63 Tex. Civ. App. 560, 133 
S. W. 465; 4 Joyce on Insurance, § 2207. The policy is issued to protect 
the insured against existing risks, which are contemplated and covered 
by the premiums, and, in the absence of fraud of concealment, the haz- 
ard in respect to the risk assumed cannot be enhanced or enlarged by a 
mere continuation of the conditions and uses existing at the time the 
policy was issued. Williams v. People’s Ins. Co., 57 N. Y. 274; Whitney 
v. Ins. Co., 72 N. Y. 117, 28 Am, Rep. 116; Straker v. Ins. Co., 101 Wis. 
413, 77 N. W. 752; 14 R. C. L. p. 1145. The burden is on the insurer to 
plead and prove affirmatively that there has been a violation of the provi- 
sion against increasing the hazard. Ritter v. Sun, etc., Co., 40 Mo. 40; 
Tischler v. Cal., etc., Ins. Co., 66 Cal. 178, 4 Pac. 1169; Renshaw v. Ins. 
Co., 103 Mo. 595, 15 S. W, 945, 23 Am. St. Rep. 904; Greenlee v. Ins. 
Co., 102 Iowa, 427, 71 N. W. 534, 63 Am. St. Rep. 455; Merrill v. Ins. 
Co. (C. C.) 23 Fed. 245; Transatlantic Fire Ins. Co. v. Bamberger (Ky.) 
11 S. W. 595; 5 Joyce on Insurance, § 3777; 7 Encyc. of Evidence, 522. 
Upon this phase of the case the evidence briefly stated, is as follows: 
The policy of insurance was issued December 28, 1915. In July, 1915, 
plaintiff and one Lo Bue engaged in the automobile repairing business, 
which business was conducted in the building adjoining plaintiff’s gen- 
eral merchand se store which contained the insured property. In August, 
1915, for the purpose of operating a gasoline station, plaintiff and Lo Bue 
installed a gasoline tank in the alley between the, two buildings, and the 
board of fire underwriters were notified thereof. Some time in August 
or September, 1915, pliantiff and Lo Bue decided to discontinue their 
joint enterprise, and plaintiff assigned all his interest in the automobile 
and gasoline business to Lo Bue, including his interest in the gasoline 
tank. Gasoline was continually kept in the tank from the time of its 
installation up to and including the time of the fire, and at the time of 
the fire it contained between 100 and 150 gallons, having been filled two 
days before. It was stipulated at the trial that the gasoline was not the 
cause of the explosion and did not explode. The agent who negctiated 
the policy knew of the existence of the tank and its purpose prior to the 
issuance of the policy, and the plaintiff “was charged accordingly.” In 
short, the uncontradicted evidence in the present case clearly shows that 
the use of the contiguous property as a gasoline supply station was not a 
new condition, but merely the continuation of a condition which, as an 
element of hazard, was contemplated and covered by the policy at the 
time of its issuance. It is a conclusive answer to the finding of the trial 
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court upon this phase of the case that the “increased hazard” clause 
merely prohibits a new and different use of the property, by which the 
risk is materially increased, from that to which it was applied when the 
policy was issued, and that the continuance of an existing use, in the 
absence of warranty against such use or fraudulent representations or 
concealment, neither of which is alleged in the answer, is not a violation 
of the contract. Whitney v. Ins. Co., supra. 


It further appears from the evidence that plaintiff was not the owner 
of, nor in control of the use of, the tank at the time the policy was issued 
nor at any time thereafter. Soon after the tank was installed, and sev- 
eral months before the fire, as previously noted, plaintiff transferred all 
interest there'n to one Lo Bue. The gasoline was owned by Lo Bue, who 
ordered it placed in the tank, and, even if it could be said that the con- 
tinued use of the tank was an increase of hazard, there is no evidence 
that its use by Lo Bue was within the control of the plaintiff. Defend- - 
ant thus failed to sustain the burden of proof under this defense in an- 
other important particular; for, according to the wording of the policy, 
the increase of hazard is only material in giving rise to a forfeiture when 
the increase is due to “any means within the control of insured.” Breu- 
ner v. Ins. Co., 51 Cal. 101, 21 Am. Rep. 703, 


The view which we have taken as to the insufficiency of the evidence 
and findings to warrant a judgment for the defendant under the provi- 
sions of the “gasoline’ and “increased hazard” clauses of the contract 
makes it unnecessary for us to discuss and decide the question of wheth- 
er or not the “increase of hazard” clause of the California standard form 
fire insurance policy is limited in its operation by section 2755 of the Civil 
Code, which provides that a contract of fire insurance is not affected by 
an act even though it increases the risk, unless the act violates the provi- 
sions of the policy. 

[13] Prior to the institution of the action plaintiff made an assign- 
ment of the sums due under the policy in question to a third party, and it 
is urged that he thereby parted with his right to sue on the contract. 
The assignment, however, only purports to create an agency under which 
the assignee was empowered to adjust the claim and apply the proceeds 
in part settlement of debts owing by plaintiff. The assignee secured no 
personal interest in the benefits to be derived by collection of the insur- 
ance money; all authorized action being on behalf of plaintiff. Plain- 
tiff, therefore, is still the real party at interest and has not lost his right 
to sue. 

The judgment is reversed, and the cause remanded for a new trial. 

We concur: Angellotti, C. J.; Wilbur, J.; Shaw, J.; Lawlor, J.; 
Olney, J. 
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NATIONAL UNION FIRE INS. CO. v. MACON HARDWOOD 
LUMBER CO. 


MACON HARDWOOD LUMBER CO. v. NATIONAL UNION FIRE 
INS. CO. 


(Nos. 10496, 10497). 
(Court of Appeals of Georgia, Division No. 2. Feb. 7, 1920.) 
102 Southeastern Reporter, 180. 


(Syllabus by the Court.) 


1. INSURANCE—INSURER’S NOTICE OF CANCELLLATION TO 
BROKER AUTHORIZED TO PRODCURE INSURANCE FOR 
OWNER INEFFECTIVE, UNLESS SUCH BROKER WAS CON- 
TINUING AGENT OF INSURED, WHERE THERE WAS A 
DISPUTED ISSUE OF FACT AS TO AGENCY FOR INSURED 
TO RECEIVE NOTICE OF CANCELLLATION, A DIRECTED 
VERDICT WAS ERROR. 


The question in this case is whether the policy of fire insurance sued 
on remained of force at the time of the fire, or whether it had been can- 
celed by virtue of the company’s notice to that effect given to White, as 
plaintiff’s agent, and the acceptance by him of such notice of cancellation. 
Under the evidence in the case it was a disputed question of fact as to 
whether White, as the broker of the plaintiff; had been authorized merely 
to procure insurance for the owner (in which event the notice of cancel- 
lation given to such an agent would be ineffective and the defendant 
would be liable under the policy), or whether the owner had constituted 
White as his continuing agent, not only to insure, but to keep the prop- 
erty insured, with power to select the insurer (in which event the notice 
of cancellation given to such an agent would bind the owner). 14 
R. C. L. 1010, § 189; McGraw Woodenware Co. v. German Fire Ins. Co., 
126 La. 32, 52 South. 183, 38 L. R. A. (N. S.) 614, 623, 20 Ann. Cas. 
1229. Since, under the evidence of the plaintiff, on the one hand, and the 
course of dealings which it was sought to set up by the evidence submit- 
ted for the defendant, on the other hand, the nature and character of the ~ 
agency was thus made a disputed issue of fact, the judge erred in direct- 
ing a verdict in favor of the plaintiff. 


(For other cases, see Insurance Dec. Dig. §§ 229[3], 668[3].) 


Error from Superior Court, Bibb County. 

Action by the Macon Hardwood Lumber Company against the Na- 
tional Union Fire Insurance Company. Judgment for plaintiff, and de- 
fendant bring error, and plaintiff takes a cross-bill of exceptions. Judg- 
ment on main bill of exceptions reversed, and on cross-bill affirmed. 


King & Spalding, of Atlanta, and Miller & Jones, of Macon, for 
plaintiff in error. 
L. D. Moore, of Macon, for defendant in error. 


Jenxins, P. J. Judgment on main bill of exceptions reversed; on the 
cross-bill affirmed. 
Stephens and Smith, JJ., concur. 
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HOME INS. CO. OF NEW YORK v. ROTH. 
(Court of Appeals of Kentucky. Feb. 13, 1920.) 
218 Southwestern Reporter, 471. 


2. INSURANCE—VERDICT, FINDING PAYMENT OF PREMIUM 
ON FIRE POLICY BEFORE LOSS, HELD FLAGRANTLY 
AGAINST THE EVIDENCE. 

On the issue whether insured mailed a check in payment of a prem- 

ium on a fire policy at the time it became due, and before the loss, a 

verdict for insured held flagrantly against the evidence, 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—NECFSSITY OF FURNISHING PROOF OF 

LOSS IN ACTION ON FIRE POLICY. 

While failure to furnish proof of loss within the time stipulated in 
a fire policy is no ground for defeating recovery, the furnishing of proofs 
of loss, unless waived, is a condition precedent to the maintenance of an 
action thereon. 

(For other cases, see Insurance, Dec. Dig. §§ 536, 612[2].) 


4. INSURANCE--INSURED’S DENIAL OF LIABILITY WAIVES 

PROOFS OF LOSS. 

Where insurer denies liability under fire policy and refuses to pay 
the amount of loss claimed, the provision that no suit can be brought 
until a certain time after the loss, or after proofs of loss are furnished, 
is waived, and the right of action on the policy accrues immediately. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 


5 INSURANCE—RIGHT OF INSURED TO INTEREST WHERE 
([NSURER DENIES LIABILITY. 


Where a fire policy provides that loss shall be paid within 60 days 
after the furnishing of notice of proofs of loss, the insured is entitled to 
interest from the expiration of such time as a matter of right, but if 
the insurer denies all liability under the policy, it waives its right to 
withhold payment for the 60-day period, and interest on the amount re- 
coverable will run from the date of the loss. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Muhlenberg County. 

Action by Vannie M. Roth against the Home Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. Reversed 
for further proceedings. 


Gordon & Laurent and Frank M. Drake, all of Louisville, and Tay- 
lor, Eaves & Sparks, of Greenville, for appellant. 

W. C. Johnson and Hubert Meredith, both of Greenville, for appel- 
lee. 


Quin, J. By its policy dated October 27, 1916, appellant, among 
other things, insured appellee’s dwelling and certain grain and seed in 
the respective sums of $800 and $300, issuing what is known as a “farm 
installment policy” to cover same. One-fifth of the premium was paid 
in cash, the balance payable in four equal annual installments, represented 
by notes, executed by appellee and payable November Ist of each year. 





Fire, &c.] Home Ins. Co. of N. Y. v. Roth. 619 


Appellee’s dwelling and a certain quantity of seed were destroyed 
by fire early in the morning of November 7, 1917, and, appellant having 
declined to admit liability under the policy, suit was filed thereon, and 
a trial resulted in a verdict in appellee’s favor for $1,022.50, to reverse 
which judgment this appeal has been prosecuted. 

The policy contains the following provisions: 

“* * * And the amount of loss or damage having been thus deter- 
mined, the sum for which this company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascertainment, estimate and 
satisfactory proof of the loss have been received by this company in 
accordance with terms of this policy. But it is expressly agreed that this 
company shall not be liable for any loss or damage that may occur to 
the property herein mentioned while any installment of the installment 
note, given for premium upon this policy, remains past due and unpaid; 
or while any single payment, promissory note (acknowledged as cash or 
otherwise) given for the latter or any portion of the premium remains 
past due and unpaid. Payments of notes and installments thereof must 
be made to the said Home Insurance Company at its Western Farm De- 
partment office in Chicago, Illinois, or to a person or persons special- 
ly authorized to collect the same for said company.” 

During the month of October, 1917, contemplating insurance on a 
new barn then in process of erection, insured requested insurer’s agent 
to inspect the barn to see if the policy could be so changed as to include 
it. Having, about the 30th of October, received a negative answer, in- 
sured claims that on November Ist she mailed to insurer’s office in Chi- 
cago her personal check in payment of the installment note due on that 
day, accompanied by a letter inclosing same, also the notice received 
from the company about the middle of October, calling her attention to 
the maturity of the note. The papers she says were inclosed in a white 
envelope of the Green River Lumber & Tie Company, properly stamped 
and addressed to the company, and which was mailed at the post office 
at Greenville, Ky. November 2d, insurer’s agent met appellee’s husband 
on the street, and asked him if they had sent their premium to the com- 
—,— when answered in the affirmative the agent replied, “All 
right.’ 

On the morning of the fire (November 7, 1917), and before noon of 
that day, insured wrote the company, notifying it of the loss. This letter 
insured states was inclosed in a blue self-addressed envelope, which had 
been received from the company. Thereafter she received a letter from 
the company, under date of November 13th, stating that on the 12th of 
November they had received notice from their agent that the property 
covered by their policy had been destroyed by fire November 7th, the 
company notifying appellee that, at the date of the fire the installment 
premium being overdue and unpaid, it was not liable for any loss or 
damage, and thereupon inclosed the company’s check for the amount of 
the installment. The company in said letter denied any liability in any 
amount on account of the loss. This check was later returned to the 
company. 

Various officers and employes of the company testified, in effect, 
that the only communication received from the insured was on November 
9th, when they received the blue envelope above referred to, containing 
the notice of the maturity of the installment note and the insured’s check 
dated November 1, 1917, in payment thereof; that up to that date they 
had never at any time received any other letters or communication from 
the insured. The blue envelope was filed in the record, and bears this 
postmark: “Greenville, Ky., Nov. 8, 1917, 10 a. m.,” and indorsed in the 
upper left-hand corner is the number of insured’s policy, which it is ad- 
mitted was written there by her husband. The ordinary time for the 
carriage of mail from Greenville, Ky., to Chicago, IIl., is one day, and a 
letter, mailed at the former city before noon, should reach Chicago before 

Vol. LV—41. 





620 Insurance Law Journal, Vol. 55. [ June, 1920. 


noon of the following day. Having no knowledge of the fire, the check, 
when received, was duly transmitted to the company’s cashier and proper 
entry made in its books of the receipt thereof. The check was deposited 
November 19th and, according to the perforation on the check, it was 
received and charged to insured’s account at her bank in Greenville, 
November 12th. The company’s agent on the 10th of November sent a 
notice of the fire. This was received November 12th, after the check 
had been deposited, and this was the first notice the company had of the 
loss. The letter to appellee of November 13th, above referred to, fol- 
lowed the receipt of the notice. Thus it will be seen that the real issue 
is as to the inclosures in the blue envelope. 


If the check had been mailed November Ist, as testified by insured it 
should have reached Chicago the following day. Had the blue envelope 
postmarked November 8th contained the notice of loss as claimed by 
appellee, it should have reached Chicago November 9th, the day before 
the check was actually deposited, and it does not seem probable, with 
this notice of the loss, the company could have accepted the check, com- 
ing as it did 9 days after it was due. The facts of this case are almost 
identical to those found in Continental Ins. Co. v. Hargrove, 131 Ky. 837, 
116 S. W. 256, wherein the insured claimed that in payment of a premium 
due September Ist, he maited a check to the company on September 4th, 
but the company did nct receive it until the 20th, the day after the in- 
sured had received a notice from the company, calling his aitention to 
the fact that his installment note was due and unpaid. This notice was 
sent without knowledge on the part of the company that the insured’s 
property had been des‘royed by fire September 12th. In reversing a 
judgment for plain‘iff the court said: 


“The evidence is so persuasive to our minds that the le‘ter and 
checks were not received till the 20th that we must say that at first 
blush the verdict seems to be a flat contradiction of the great preponde- 
rance of the evidence, not only the numerical weight—which is not so 
important—but the mute evidence indorsed on the check itself in due and 
usual course of affairs by persons who could have had no interest in 
fabricating evidence in the case.” 

[1] In that case the envelope inclosing the remittance was not pro- 
duced The court says its preservation would have shown conclusively 
to the average mind when the letter was mailed and received. In the 
present case the blue envelope was preserved, and is filed in the record, 
and there can be no dispute as to the authenticity or certainty of its 
postmark. Where a letter is properly addressed and mailed, with postage 
prepaid, there is a presumption that it was received by the addressee as 
soon as it would be transmitted to him in the usual course of the mails. 
16 Cyc. 1065. But this presumption may be rebutted by evidence that it 
was not in fact received, or not received in the ordinary course of the 


mails. Id. 1070. 


Speaking of the above text, the court in Benge’s Adm’r v. Eversole, 
156 Ky. 131, 160 S. W. 911, held where there was a denial that a letter 
was received, and the mailing of the letter is the only evidence of 
service, the party upon whom the burden is cast of showing that a 
notice was given must fail in his proof. Mrs. Benge having denied 
that she received a certain letter from appellee, which the latter claims he 
sent her, there was no service of notice as required by statute, and the 


case was reversed, with instructions to peremptorily instruct the jury in 
her favor, the court saying: 


“The surety is required to show that the notice was served in person, 
and whenever the surety sends the notice by mail and the defendant 
denies he received it, the presumption of delivery ceases, and the surety 
stands under the statute with the burden of showing by other testimony 
that the letter was received.” 
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See. also, Springfield Fire & M. Ins. Co. v. Jenkins, 9 Ky. Law Rep. 
932: Bloom v. Wanner, 77 S. W. 930, 25 Ky. Law Rep. 1647. 

In speaking on this question the court in Continental Ins. Co. v. 
Hargrove, supra, says: 

“The mailing of a letter, duly stamped and properly addressed, to 
the known place of business of another, does not raise a presumption 
of either law or fact that it was received by the addressee. Sullivan v. 
Kuykendall, 82 Ky. 483, 6 Ky. L. R. 681, 56 Am. Rep. 901. It is, how- 
ever, a relevant circumstance from which, if not sufficiently rebutted, the 
inference is fairly deducible, and from which the jury or other trier of 
the fact may find, that the letter was received by the addressee in due 
course. * * * But the circumstance is only a circumstance, and, like 
all such evidence, is rebuttable.” 

A second verdict in favor of Hargrove was reversed by this court. 
See Continental Ins. Co. v. Hargrove, 143 Ky. 400, 136 S. W. 616. 

[2] While the verdict of the jury in the instant case was flagrantly 
against the evidence, there were circumstances sufficient to justify the 
court in submitting the case to the jury under proper instructions. We 
see no reason, however, to point out this evidence. 

[3] It is urged that instruction 2, given by the court, was erroneous, 
in that it allowed interest from the date of the fire, and that the verdict 
for this reason was excessive. While the failure to furnish proof of 
loss in the time stipulated is not ground for defeating recovery under 
the policy, the furnishing of proofs of loss, unless waived, is a condition 
precedent to the maintenance of an action to recover thereon. Niagara 
Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090. 

[4] If the insured denies liability under the policy and refuses to 
pay the amount of loss claimed, the provision that no suit can be brought 
upon the policy until a certain time after the loss or after proofs are 
furnished is thereby waived, and the right of action upon the policy 
accrues immediately upon such refusal. Phoenix Ins. Co. v. Flowers, 
124 S. W. 403, 39 Ins. Law J. 415. 

[5] Where a policy provides that the loss shall be paid 60 days 
after the furnishing of notice and proofs of loss, the insured is entitled 
to interest from the expiration of such time, and this as a matter of 
right and not merely at the discretion of the jury. Hardy v. Lancashire 
Life Ins. Co., 166 Mass. 210, 44 N. E. 209, 33 L. R. A. 241, 55 Am. St. 
Rep. 395; Home Ins. Co. v.. Patterson, 12 Ky. Law Rep. 941. 

By denying all liability under the policy the company waived its 
right to withhold payment for the 60-day period provided for, and in- 
terest on the amount recoverable will run from the date of the loss. Joyce 
on Ins. § 3458: Cooley’s Briefs on Ins. p. 38:0; 19 Cyc. 972 (note); 
Hartford Fire Ins. Co. v. Landfare, etc., 63 Neb. 559, 88 N. W. 779; 
Jensen v. Palatine Ins. Co., 81 Neb. 523, 116 N. W. 286; Nevins v. Rock- 
ingham Mutual Fire Ins. Co. 5 Foster (25 N. H.) 22; Western & 
Atlantic Pipe Line v. Home Ins. Co., 145 Pa. 346, 363, 22 Atl. 665, 667 
of Am. St. Rep. 703)’ 21 Ins. Law J. 24. In the latter case the court 
said: 

“The only other specification that requires further notice is the 
ninth, in relation to interest. A sufficient answer to that is, the company 
denied in toto its liability, and was therefore not entitled to the benefit 
of the provision in the policy giving 60 days for adjustment and pay- 
ment of loss. * * * In A&tna Ins. Co. v. Maguire, supra [51 Ill. 342], 
it was held that such a clause applies only where the insurance company 
agrees to pay or ‘s undecided in regard to paying. but not when it per- 
emptorily refuses to pay the loss. Further notice of the specifications is 
unnecessary. There is no merit in either of them.” 

If, as stated in Phoenix Ins. Co. v. Flower, supra, the company can- 
not complain that plaintiff did not wait 60 days after furnishing its proof 
to file suit where the company had waived this provision by denying lia- 
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bility, we see no reason for making a distinction in the computation of 
interest. The company in this case could have required proof of loss had 
it so desired. When it waived this provision of the policy the plaintiff 
was privileged to br'ng her suit. This being true, there is no reason why 
the interest should not run from the time of the loss. We find no deci- 
sion holding to the contrary. 

When one of the company's agents was told by insured’s husband 
the premium had been paid, he said it was all right, and it is claimed the 
insurer thereby waived the forfeiture clause in the policy. We fail to 
find any element of waiver in this statement; it would seem to be proof 
of a contrary purpose. The agent evidently meant exactly what he said, 
to wit, it was all right to have paid it. We do not see how the parties 
can interpret the agent’s reply as a waiver of the policy provision. 

Upon the return of the case in lieu of instruction 1 the court will 
give the following: 

“The court instructs the jury that if you believe from the evidence 
that plaintiff's check issued in payment of the premium note due No- 
vember 1, 1917, was received by the defendant at its office in Chicago, IIl., 
before the destruction of her property by fire on Novembr 7, 1917, you 
will find for the plaintiff; unless you so believe, you will find for the 
defendant.” 

We find no error in instruction No. 2. 

For the reasons given the judgment of the lower court is reversed for 
further proceedings not inconsistent herewith. 


HALLANDER v. JEFFERSON MUT. FIRE INS. CO. (No. 15573.) 
(St. Louis Court of Appeals. Missouri. Jan. 6, 1920. 
218 Southwestern Reporter, 418. 


2. TRIAL“+INSTRUCTION AS TO LIABILITY ON FIRE POLICY 
WHERE THERE WAS AN EXPLOSION NOT MISLEADING. 


In an action on a fire policy, an instruction that “the defendant is not 
liable for any damage caused by explosion of any kind unless fire en- 
sued,” etc., held not misleading as causing the jury to think that no re- 
covery could be had if a fire preceded the explosion and caused the ex- 
plos‘on, in view of other instructions. 


(For other cases, see Trial, Dec. Dig. § 296[2].) 


Appeal from St. Louis Circuit Court; Thomas L. Anderson, Judge. 

“Not to be officially published.” 

Action by M. Hallander against the Jefferson Mutual Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Fauntleroy, Cullen & Hay, of St. Louis, for appellant. 
Anderson, Gilbert & Hayden, of St. Louis, for respondent. 


Biccs, C. The appellant, who was the plaintiff below, sues upon a 
fire insurance policy which insured the plaintiff against all direct loss 
or damage by fire except as stated in the policy. 

One of the conditions or exceptions of the policy was as follows: 

“This company shall not be liable for loss caused directly or indi- 
rectly by invasion, etc, * * * or (unless fire ensues, and in that event 
for the damage by fire only) by explosion of any kind.” 
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No question arises on the pleadings. The petition is in the usual 
form, alleging the issuance of the policy and a total loss of the personal 
property insured which consisted of the usual contents of a saloon or 
dramshop, being a stock of wines and liquors and also the fixtures. The 
petition alleges ownership in the plaintiff of all of the property, which 
was situated at 314 Market street, in the city of St. Louis. 

The defendant’s answer was a general denial, followed by a specific 
denial of the ownership of the property in the plaintiff, and also set up 
the exception in the policy heretofore stated, and alleged that whatever 
loss, if any, was sustained by plaintiff was wholly caused by an explosion 
which occurred on the premises. The reply was a general denial. 


Upon the cause being submitted to a jury there was a verdict and , 
judgment for the defendant. The plaintiff brings the cause here for re- 
view mainly on the ground that the court erred in giving to the jury an 
instruction asked by the defendant which will be hereafter referred to. 


[1] The point is also made by the appellant to the effect that the 
court erred in allowing the case to go to the jury, for the reason that 
there is no evidence tending to sustain the defense. No, instruction to 
that effect was asked by the plaintiff, and, even had it been asked, there 
would have been no justification in the giving of such an instruction, for 
the reason that in this record there is ample evidence tending to show 
that the damage was caused by an explosion. 


The main proposition raised by the appeal is whether the court erred 
in giving to the jury at the request of the defendant the following in- 
struction: 


“The court instructs the jury that under the terms of the policy sued 
on, the defendant is not liable for any damage caused by explos on of 
any kind unless fire ensued; and, if there was an explosion, and fire en- 
sued thereafter, defendant is liable only for the actual damage caused by 
such fire, and is not liable for any damage caused by said explosion or 
on account of the fall of the roof, walls, or floors of the building.” 


The court gave an instruction asked by the plaintiff and which em- 
bodied his theory of his right to recover, as follows: 


“In determining whether the property insured was damaged or de- 
stroyed by fire, the jury may find that it was so damaged or destroyed 
if they believe from the evidence that a fire of some description upon 
some part of the premises was the original cause of the loss, although 
they may also find from the evidence that such fire was followed by an 
explosion, which was itself the direct result of the fire, and which 
brought about the damage to the insured property; in other words, if 
the jury believe from the evidence that the fall of the buildings and dam- 
age to the property was the direct result of some burning substance in 
contact with some part of said property, it is immaterial whether such 
result manifested itself in the form of combustion or of explosion, or 
of both combined. In either case the damage which ensued was by the 
action of fire, and it is covered by the terms of the policy sued on in this 
action.” 

In addition to the instruction above referred to, and which the ap- 
pellant contends was error to give, the court gave another instruction 
asked by the defendant as follows: 

“Tf you find that on the occasion mentioned in the evidence there was 
an explosion in the build‘ng occupied by plaintiff which caused the roof, 
walls, and floor of the building to collapse and fall in, and that said 
explosion was not caused by fire, and if you further find and believe from 
the evidence that the damage to plaintiff's property was all caused by 
such explosion, then the plaintiff is not entitled to recover and your 
verdict must be in favor of the defendant.” 

Plaintiff contended that there was a fire preceding the explosion 
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which was the original cause of the loss, and that, although an explosion 
followed the fire, st ll under the terms of the policy the plaintiff could 
recover, 

There is no controversy over the correctness of plaintiff’s theory of 
recovery under the policy, but the defendant denies that there was a 
fire preceding the explosion, and asserts that the entire damage was 
caused by an explosion which was not preceded by a fire, and that there 
was no part of plaintiff's property destroyed by any fire that ensued or 
followed the explosion. 


The main instruction given on behalf of the plaintiff presented his 
theory of his right to recover, and the two instructions above quoted given 
at the defendant’s request presented its theory of the case.” 


{2] The appellant asserts that the language of the instruction which 
said that under the terms of the policy sued on the defendant is not liable 
for any damage caused by explosion of any kind unless fire ensued misled 
the jury, and caused them to think that no recovery whatever could be 
had by the plaintiff in the event there was an explosion. Reading the 
instruct‘ons together, and this we must do, we cannot see how any 
reasonably intelligent jury might come to any such conclusion. This is 
especially so in view of the second instruction given on behalf of the 
defendant, which plainly told the jury that, if they found there was an 
explosion which caused the bu‘lding to collapse, and that the explosion 
was not caused by fire. and that the damage to plaintiff’s property was 
all caused by such explosion, then the plaintiff is not entitled to recover: 


Substantially the same character of ins‘ruction in almost the same 
language as the one challenged by plaintiff was approved by the Kansas 
City Court of Appeals in the case of Cohn et al. v. Insurance Co., 96 Mo. 
App. 315, 70 S. W. 259. In that case the policy had in effect the same 
exceptoin as was contained in the policy sued on. As was contended in 
the Cohn Case, the appellant here contends that the giving of this in- 
struction conflicts with the rule laid down in the case of Renshaw v. 
Ins. Co., 103 Mo. 606, 15 S. W. 945, 23 Am. St. Rep. 904. In order to 
show the similarity of the nstructions given in this case and in the Cohn 
Case, we set out the instruction given in the latter case, which was as 
follows: 


“The court instructs the jury that under the terms of the policv sued 
on the defendant is not liable for any damages caused by explosion of 
any kind wn'ess fire ensues; and if there was an explosion and fire 
ensued thereafter, defendant is lable cnly for the actual damage caused 
by said fire, and is not liable for any damage caused by said explosion or 
on account cf the fall of any shelving as « result of said exp'csion.” 


In disposing of the contention made in the Cohn Case to the effect 
that the giving of this instruct’on was e-roneous, Broaddus, J.. in 96 Mo. 
App. loc. cit. 318, 70 S. W. 260, says: 

“No fault can be found with said ins‘ruction in view of the condi- 
tions of the policy that the defendant was not to be liable for toss caused 
directly or indirectly by explosion of any kind unless fire ensues, and in 
that event only for the fire. * * * 

“The ;aintiffs contend that said instruction is in conict with the 
rule found in the case of Renshaw v ‘surance Co., 103 Mo 606 [15 
S. W. 945, 23 Am. St. Rep. 904]. That is a misapprehension. The 
language of Judge MacFarlane, who delivered the opinion of the court, 
is: ‘It being well settled that the loss in the case would be covered by 
the broad and unconditional terms of the policy, if the explosion was 
the result of the pre-existing fire, the question is whether or not the jury 
was properly instructed on that theory. * * * The question of fact 
for the jury was: Did a wrongful fire precede and cause the explosion? 
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An instruction presenting the precise question to the jury was held to be 
proper, and that was a case where the provisions of the policy were 
broad and unconditional.’ ” 

Judge Broaddus (96 Mo. App. loc. cit. 319, 70 S, W. 260), further 
said: 

“The instruction in question was "predicated upon the defendant’s 
theory of the case that, if the fire was the result of an explosion, it 
would be liable for the fire only, and not for the explosion, and we do 
not think it can be fairly construed to mean that, if the explosion was 
the result of a fire, the defendant would not be liable for both. As there 
was evidence tending to show that the explosion preceded the fire, the 
instruction was properly given There appears to have been no instruc- 
tion asked by, or given for, the plaintiffs to the effect that, if the explo- 
sion was the result of the fire, then the defendant would be liable for the 
loss occasioned by both the fire and the explosion. Such an instruction 
would have presented the plaintiffs’ side of the question as it has been 
in this court, in which event perhaps their verdict would have been 
greater.” . 

We do not believe that the jury could have been misled by this in- 
struction, especially in view of the other instructions given, and they 
could not possibly have concluded that in no event could the plaintiff 
recover in the event there had been an explosion which caused the dam- 
age. As in the Cohn Case, there was evidence in this case tending to 
show that the explosion preceded whatever fire there was on the premises. 

{3] A reading of the record will disclose that it is questionable 
whether there was sufficient substantial evidence introduced by plaintiff 
which would authorize a recovery. In the event the evidence was insuffi- 
cient for that purpose, it would follow that plaintiff could not complain 
of an erroneous instruction given the jury; for, if plaintiff had no case 
at all, he could not complain of the manner in which the jury was in- 
structed. However, it is not necessary to decide that proposition, as we 
are of the opionion that it was not error to give the instruction com- 
plained against. 

The commissioner recommends that the judgment be affirmed. 


Per CurtaM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. Se. ae cueee 

The judgment of the circuit court is accordingly affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


ROSENTHAL-SLOAN MILLINERY CO. v. HANOVER FIRE INS. 
CO. (No. 15703.) 


(St. Louis Court of Appeals. Missouri. March 2, 1920. Rehearing 
Denied March 30, 1920.) 


219 Southwestern Reporter 669. 


1. INSURANCE— SUFFICIENCY OF EVIDENCE OF WAIVER 
GOVERNED BY LAW OF FORUM. 
The sufficiency of the evidence to show waiver of a clause in a fire 
insurance policy ‘s a matter going to the remedy upon the contract to be 
determined by the law of the forum. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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2. INSURANCE—KNOWLEDGE OF AGENT IS THAT OF COM- 
PANY; WAIVER OF IRON-SAFE CLAUSE BY COLLECTION 

OF PREMIUMS. . 
Knowledge by insurer’s agent that insured did not keep the iron safe 
required by a clause of the policy is knowledge of the company, and, if 
it delivered the policies and collected and retained the premiums after 


the agent had such knowledge, it waived the forfeiture for violation of 
the clause. 


(For other cases, see Insurance, Dec. Dig. §§ 378[1], 389[5], 392[1].) 


3. INSURANCE— WAIVER OF IRON-SAFE CLAUSE HELD 

SHOWN. 

In an action on a fire insurance policy, evidence held to show that 
insurer’s agent knew that insured did not keep an iron safe as re- 
quired and did not intend to comply with that clause of the po'icy, so 
that insurer could not rely on that clause to defeat liability of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Audrain County; Ernst S. Gantt, Judge. 
“Not to be officially published.” 
Action by Rosenthal-Sloan Millinery Company gainst the Hanover 


Fire Insurance Company. Judgment for plaintiff and defendant appeals. 
Affirmed. 


Barger & Hicks, of Chicago, Ill, and Clarence A. Barnes, of St. 
Lou's, for appellant. 


R. D. Rodgers, of Mexico, Mo., and Fauntleroy, Cullen & Hay, of 
St. Louis, for respondent. 


ALLEN, J. This is an action upon two policies of fire insurance 
issued by the defendant insurance company to one Elsie M. Rinehardt, 
in the state of Louisiana. By one of. these policies, issued oh August 8, 
1915, the defendant insured said Elsie M. Rinehardt against loss by fire 
to a certain stock of millinery owned by her in the town or city of West 
Monroe, La., in the sum of $500, and to certain store and office furniture 
and fixtures in the sum of $300, for a term of one year from said date. 
By the other policy, issued on September 3, 1915, the defendant insured 
said Elsie M. Rinehardt against loss by fire to the same stock of millinery 
in the further sum of $1,000, for a term of six months from said date. 
At the time of the issuance of each of these policies, Elsie M. Rinehardt 
was a resident of said West Monroe, La., where she was engaged in the 
millinery business; and the insurance was effected through a resident 
local agent of defendant, by whom the policies were countersigned and 
delivered to the insured. The policies were in the “standard form,” and 
each contained a “covenant and warranty” known as the “iron-safe 
clause,” as follows: 

“1. The assured will take a complete itemized inventory of stock 
on hand at least once in each calendar year and, unless such inventory has 
been taken within twelve months prior to the date of this policy, one 
shall be taken in detail within 30 days of issuance of this policy, or this 
policy shall be null and void from such date, and upon demand of the 
assured the unearned premium from such date shall be returned. 

“2. The assured will keep a set of books, which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and credit, from date of 
inventory, as provided for in first section of this clause, and during the 
continuance of this policy. 

“3. The assured will keep such books and inventory, and also the 
last preceding inventory, if such has been taken, securely locked in a 
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fireproof safe at night, and at all times when the building mentioned in 
this policy is not actually open for business; or, failing in this, the as- 
sured will keep such books and inventories in some place not exposed to 
a fire which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories 
for the inspection of this company, this policy shall become null and 
= and such failure shall constitute a perpetual bar to any recovery 
thereon.” 

On January 29, 1916, the property was destroyed by fire. Thereafter 
the insured assigned her claim for loss and damage under the policies to 
the plaintiff herein, the Rosenthal-Sloan Millinery Company, a corpora- 
tion to which she was largely indebted. Proofs of loss were duly filed, 
and, upon defendant’s refusal to pay the claim asserted by plaintiff un- 
der the policies, plaintiff instituted this action. 

The petition declares upon the policies in separate counts. Each 
count, after alleging execution by defendant of the policy sued upon 
in such count. in consideration of certain premiums paid to defendant, 
alleges a total loss thereunder by fire on said January 29, 1916, notice to 
defendant thereof and the making of proofs of loss, the performance by 
the insured of all of the terms and conditions of the policy, a denial of 
liability by defendant, and the assignment by the insured to defendant 
of the insured’s claim against defendant. Upon the-first count, which is 
upon the policy insuring the stock in the sum of $1.000, judgment is 
prayed for said sum and interest. On the second count, judgment is 
prayed for $800 and interest. 

It appears that all of the answer filed has not been set out in the 
record before us, a portion thereof being omitted as no longer pertinent 
to any matter on appeal. So much of the answer as is brought here, 
however, occupies about 45 pages of the printed record. It is sufficient 
to say of it that the only defenses which we need notice consist of al- 
leged violations by plaintiff of the “ironsafe clause,” in that the insured, 
it is alleged, did not take an inventory of the stock on hand as required 
by said clause, did not keep a set of books such as is required thereby, 
and that such books as the insured kept were not securely locked in a 
fireproof safe or in some other place not exposed to fire whch would 
destroy the building containing the stock of millinery, as required by 
said clause. And defendant pleaded that the contract was one governed 
by the law of Louisiana, pleading certain decisions of the Supreme Court 
of that state, and alleging that under the Louisiana law the alleged 
violations of the iron-safe clause rendered these policies null and void. 

The trial, before the court and a jury, resulted in a verdict in favor 
of plaintiff in the sum of $1,062.30 on the first count and $849.80 on the 
second count, a total of $1,912.10. Judgment followed accordingly, from 
which the defendant has appealed. 

The evidence for plaintiff is that the insured took inventories in 
January, 1915, and in January, 1916, prior to the fire. These inventories 
were contained in a book which was introduced in evidence. The in- 
sured testified that she kept this book, together with her policies, at a 
bank in West Monroe, La. The evidence further shows that plain- 
tiff kept a book termed a “ledger,” which was introduced in evidence, in 
which she kept a record of the value of the stock on hand as per inven- 
tory, and also a record of her purchases and sales, these being shown 
by lump items entered for each month; the amount of stock on hand in 
January, 1916, being shown at $2,059.50. The insured testified that this 
ledger, which she kept at home, was the only book which she had con- 
taining a record of her business transactions, except a small book, 
termed a “daybook,” which it appears was destroyed by the fire. The 
insured had no iron safe upon the premises. The evidence for plaintiff 
tends to show that at the time of the issuance of the policies and there- 
after defendant’s agent, who was frequently in insured’s store, knew 











628 Insurance Law Journal, Vol. 55. [ June, 1920. 


that the insured kept no iron safe thereabout, but nevertheless the poli- 
cies were issued and the premiums thereon paid by the insured to the 
agent. And defendant has since retained the premiums and has not of- 
fered to return them. 


The evidence for pla‘ntiff shows that the reasonable value of the 
stock of millinery destroyed by fire was $2,000, and that the fixtures des- 
troyed were worth about $600. 


The evidence for defendant need not be noticed further than to say 
that defendant properly adduced evidence as to the law of Louisiana, as 
found in the official reports of the decision of the court of last resort in 
that state, in regard to the alleged violations by the insured of the iron- 
safe clause conta‘ned in each of these policies. 

The insured further testified that after the loss an adjuster for de- 
fendant requested her to produce her books, and that in compliance with 
such request she brought to him the book in which the inventories were 
entered and the ledger; and that the adjuster took these books, saying 
that he would “look them over and see what the company was liable 
for.” And in this connection it may be noted that upon commencing his 
investigation the adjuster obtained the insured’s signature to a “non- 
waiver agreement.” 

[1] The only assignments of error which need be noticed pertain to 
the alleged violations of the “iron-safe clause,” and the question as to 
whether facts appeared in evidence upon which to predicate a waiver of 
a violation or violations thereof, if any. We regard it as clear that the 
evidence does not warrant a finding that there was any violation of that 
clause by the insured in failing to make inventories or to keep books of 
account or in respect to the manner in which the insured’s books were 
kept. The evidence shows, however, that the insured had no iron safe 
upon the premises. Since the book in which the inventories had been 
entered and the ledger were kept elsewhere, they were not exposed to 
destructon by a fire which might destroy the building, and were not in 
fact destroyed; but it is to be inferred that, by reason of a violation of 
the clause mentioned, the small “daybook” was exposed to destruction 
and was destroyed by such fire. But it cannot be doubted that under our 
law the evidence sufficed to establish a waiver by defendant of com- 
pliance by the insured with the requirement as to keeping an iron safe 
upon the premises. And what evidence will suffice to constitute such 
waiver is a matter going to the remedy upon the contract, and hence one 
to be determined by the law of the forum, See Thompson v. Traders’ 
Ins. Co., 169 Mo. 12, 68 S. W. 889. 

(2, 3] Under our law, knowledge on the part of the defendant’s 
local agent, at the time of the issuance of the policies and thereafter, that 
the insured did not keep an iron safe upon the premises, was knowledge 
thereof on the part of defendant; and if with such knowledge defendant 
nevertheless effected the insurance, delivered the policies, and collected 
and retained the premiums until loss occurred, defendant thereby waived 
compliance with this provision. See Weinberger v. Insurance Co., 170 
Mo. App. 266, 156 S. W. 79; Manning v. Insurance Co., 176 Mo, App. 
678, and authorities there cited. 159 S. W. 750. The facts in evidence 
suffice to support a finding that the defendant’s local agent knew that the 
insured did not keep an iron safe upon the premises, had never kept one, 
and that there was no intention to comply with this particular pro- 
vision of these policies; and this, coupled with the fact that defendant, 
under these conditions, received the premiums and to this day has re- 
tained the same, warrant a finding that the defendant wholly waived the 
provisions of the policies here relied upon to defeat a recovery. 

[4] Complaint is made of an instruction given for plaintiff touching 
this question of waiver. This instruction permitted the jury to find a 
waiver on the part of defendant of the provisions of the iron-safe clause, 
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if the jury found and believed from the evidence that defendant’s ad- 
juster had certain dealings with plaintiff atfer the loss, and if they also 
found that the violation of this clause, as to the keeping of an iron safe 
upon the premises, was with the knowledge of defendant’s local agent 
who signed and delivered the policies. We have not considered, and 
need not consider, the effect of the conduct of the adjuster subsequent to 
the fire. This instruction requires two findings, in the conjunctive; and 
the finding required as to the knowledge of the agent is a sufficient find- 
ing upon which to predicate the waiver with which we are here concern- 
ed. 

Complaint is made also of the action of the trial court in modifying 
instructions offered by defendant respecting a forfeiture by reason of 
failure to comply with this iron-safe clause, by which modifications the 
jury were permitted to find that defendant had waived compliance there- 
with. It follows from what we have said above that there was no error 
in modifying such ins‘ructions, 

We perceive no substantial merit in the defenses asserted, and no 
reversible error in the record. 

It follows that the judgment should be affirmed, and it is so ordered. 

Reynolds, P. J., and Becker, J., concur. 


MILLER er av. v. DANBY CO-OP. FIRE INS. CO. 


(Supreme Court of New York, Appellate Division, Third Department. 
March 3, 1920.) 


180 New York Supplement, 675. 


1. INSURANCE—AMBIGUOUS POLICIES WILL BE CONSTRUED 
MOST FAVORABLY TO INSURED. 
Where a contract furnished and prepared by an insurance company is 
ambiguous, it will be most favorably construed to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—POLICY HELD TO EXTEND TO PRODUCE IN 
BARN DESTROYED BY FIRE. 


Where a fire policy, after an enumeration of barns and buildings of 
every description found on the premises, contained the clause: “Produce 
in buildings 20 ton feed $1,000.00,” of which clause the words, “except 
produce in building,” were inserted in pen, held, that the policy was not 
restricted to the feed on hand, but covered a loss of produce in a barn 
destroyed some time after the feed had been used, for the policy was to 
rms five years, and it is obvious that it was not limited to the particular 
eed, 


(For other cases, see Insurance, Dec. Dig. § 16314.) 


Appeal from Trial Term, Tompkins County. 

Action by William Miller and another against the Danby Co-opera- 
tive Fire Insurance Company. From a judgment for defendant, plain- 
tiffs appeal. Reversed, and judgment directed for plaintiffs. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Kiley, JJ. 


William H. Smith, for appellants. 
Cobb, Cobb, McAllister, Feinburg & Heath, of Ithaca, for respondent. 
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Kitey, J. The respondents a domestic corporation, doing business 
as a co-operative fire insurance company in the town of Danby, Tom- 
pkins county, N. Y. As such it issued to the appellant, on the 14th day 
of July, 1917, its policy, insuring them against loss and damage by fire 
in the sum of $1,000, for a period of five years. The insured, plaintiffs 
and appellants, were farmers, tenants on the farm where the personal 
property described in the policy was situate. August 24, 1918, a barn 
upon the farm, where a large quantity of produce from the farm was 
stored, burned. The produce destroyed was of the value of $1,840. 


[1] The regularity of the issuing of the policy, payment of pre- 
mium and proofs of loss is not questioned. The difference between the 
parties consists in what the policy was intended to cover. When the 
contract furnished and prepared by the insurance company, and by it 
executed on its part, is ambiguous, it will be construed most favorably 
to the insured. Kratzenstein v. Western Assur. Co., 116 N. Y. 54, 22 
N. E. 221, 5 L. R. A. 799; Rickerson v. Hartford Fire Insurance Co., 
149 N. Y. 307. 43 N. E. 856; Michael v. Prussian National Insurance 
Co., 171 N. Y. 25, 63 N. E. 810. 


[2] It is manifest that this contract was intended to cover something 
used on the farm for consumption thereon by cattle and stock. Upon 
the application blank and upon the policy, two separate instruments, 
appears a schedule or list of house, barns, and buildings of everyy de- 
scription found upon a farm; also a clause or separate line which creates 
the liability and contains the matter of doubtful meaning, if any, which 
is the sole question upon this appeal. It reads in manner and form 
following: “Produce in buildings 20 ton feed $1,000.00.” The words 
“produce in buildings” is printed in the blank above referred to and de- 
scribed; the balance of the entry is made with pen and ink. At the time 
of the fire none of the feed was in existence or at least was not in the 
fire; such is the only inference that can be drawn from the evidence. 

Respondent contends that it only insured the appellants against loss 
by fire of the “20 ton feed” contained in the clause above quoted, and 
invokes the rule “that general words later followed by specific words 
are limited thereby’—citing City of New York v. Am. Railway T. Co, 
66 Misc. Rep. 186, 121 N. Y. Supp. 221, affirmed without opinion in 143 
App. Div. 928, 128 N. Y. Supp. 1118, and Heyn v. New York Life In- 
surance Co., 192 N. Y, 1, 84 N. E. 725. The last case was followed in 
Fagan v. Ulrich, 166 App. Div. 342, 152 N. Y. Supp. 37. These cases are 
distinguishable from this case. 66 Misc. Rep. 186, 121 N. Y. Supp. 221, 
supra, was an action upon an indemnity contract, which the context 
showed negligence as the basis of a recovery, and that an accident, with- 
out negligence, claimed to be covered by general phrases and recitations 
in the first part of the contract, did not create liability thereunder. In 
192 N. Y. 1, 84 N. E. 725, and 166 App. Div. 342, 192 N. Y. Supp. 37 
supra, the printed parts of the contracts had blanks, which were left un- 
filled, and the intention of the parties expressed by writing or by type- 
writer later in the contract. 

No such condition exists here. This policy did or did not insure 
“produce in buildings” in addition to the 20 tons feed then in the build- 
ings. This contract was for five years, and the feed would last but for 
a short time; can it be held that these farmers took out this insurance 
for five years on this 20 tons of feed? Will it be claimed that, if the 
words “20 ton feed’ had not been written in the application and policy, 
there would have been no valid contract of insurance? The “produce 
in buildings” would have been covered by this contract, if the addition 
had not been written in the blank. It will be seen that there is no other 
line or space on these blanks where “feed” could have been inserted, and 
insure both the farm produce and feed in the same figure of $1,000. The 
reasonable interpretation of the application and policy is that it covered 
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the produce in the buildings destroyed by the fire, which was the same 
property mentioned and described in the complaint, and which was up- 
wards of the value of $1,000. 


Judgment is therefore reversed, with costs, and judgment directed 
for the plaintiffs in the sum of $1,000 and interest from the 26th day 
of December 1918. The court disapproves of the findings of fact num- 
bered 9 and 12, and makes the findings as above stated. 

Judgment reversed on the law and facts, with costs to the appellants, 
and judgment directed for the plaintiffs for $1,000 and interest from 
December 26, 1918, with costs. The court finds as a fact that the feed 
mentioned in the complaint was covered by the insurance policy, and 
that the plaintiffs’ loss was $1,000, with interest from December 26, 
1918. The court disapproves of findings 9 and 12. All concur. 


MALITA v. GLOBE & RUTGERS FIRE INS. CO. er at. 


(Supreme Court of New York, Appellate Division, Third Department. 
March 3, 1920.) 


180 New York Supplement, 650. 


2. INSURANCE—EVIDENCE THAT INSURER HAD NO KNOWL- 
EDGE OF ISSUANCE OF POLICY UNTIL AFTER FIRE AD- 
MISSIBLE ON QUESTION OF FRAUD. 


In action on fire policy, involving question of whether plaintiff 
procured the policy by fraudulent misrepresentations, evidence that de- 
fendant’s home office did not have notice of. the issuing of the policy 
prior to the fire held admissible for purpose of showing that defendant, 
in having issued two previous policies upon the same property through 
another agent, had not waived the fraud. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Trial Term, Fulton County. 

Action by Benjamin Malita against the Globe & Rutgers Fire Insur- 
ance Company and another. From a judgment for defendants on the 
verdict of jury, and from an order denying a motion for new trial made 
on the minutes, plaintiff appeals. Affirmed. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Kiley, JJ. 


D. H. Demarest, of Gloversville, for appellant. 
Ainsworth, Carlisle & Sullivan, of Albany (Charles B. Sullivan, of 
Albany, of counsel), for respondents. 


Woopwarp, J. This action was brought to recover upon three poli- 
cies of insurance written upon the hotel property of the plaintiff. The 
court directed a verdict as to two of the policies, and submitted to the 
jury the evidence in support of the defense that the third policy was is- 
sued in reliance upon the false and fraudulent statements of the plain- 
tiff. The jury found in favor of the defendants, and the plaintiff ap 
peals from the judgment in this regard, and from an order denying his 
motion for a new trial. 
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[1] The plaintiff urges that the court erred in permitting the de- 
fendants, on cross-examination to ask the plaintiff if he had had any 
fires previous to h's making the application for the policy in question 
on the 3d of August, a few days before the fire which destroyed the 
property. The issue involved was whether the plaintiff had induced one 
Boyd, the defendant’s agerit, to write the policy in question under false 
statements, one of which related to previous fires, and we can conceive 
of no ground for objection to this line of questions on cross-examina- 
tion of the plaintiff. The authorities cited on this point by the plaintiff 
certainly have no tendency to establish error, and we think the point is 
without merit. 

[2] Next we are asked to hold that it was error for the court to 
permit the defendant to show that the defendant’s home office did not 
have notice of the issuing of this policy prior to the fire. If the pur- 
pose of this testimony was to defend against the policy itself, it would 
undoubtedly be open to criticism; but no such issue is involved here. 
There is no question that, if the policy was free from fraud in its in- 
ception, the defendant is liable. The question is whether the plaintiff 
procured the policy by fraudulent misrepresentations, and the purpose of 
the testimony brought out was to show that the defendant, which had 
issued two previous policies upon the same property through another 
agent, had not waived the fraud. We think the court did not err. 

We have examined the case, and find no error of which the plain- 
tiff may fairly complain. 

The judgment and order appealed from should be affirmed, with 
costs. All concur. 


SECCOMBE v. GLENS FALLS INS. CO. (Civ. 2698.) 


(District Court of Appeal, Second District, Division 1, California. 
Jan. 29, 1920.) 


188 Pacific Reporter, 305, 


1, INSURANCE — FAILURE TO RENDER PRELIMINARY 
PROOFS OF LOSS BARS RECOVERY. 


Failure of the owner of insured property to render preliminary 
proofs of loss to the insurer as required by the policy bars a recovery 
on the policy under a provision thereof that no suit or action for the 
recovery of any claim shall be sustained until compliance with the re- 
quirements therein. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE — FAILURE TO RENDER PROOFS OF LOSS 
HELD NOT TO PREVENT RECOVERY BY MORTGAGEE. 


An insurance policy, to which was attached a union mortgage clause 
making the loss payable to the holder of a trust deed, held to contain 
in effect two contracts, one with the owner and one with the mortgagee, 
on whom no duty of furnishing proofs of loss was imposed, and to per- 
mit a recovery by the mortgagee no‘withstanding failure of the owner to 
furnish such proofs as required by the policy. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


Fire, &c] Smith v. Kleinschmidt. 633 


3. INSURANCE — POLICY CONSTRUED AGAINST INSURER 
AND SO AS TO AVOID FORFEITURE. 
Uncertain language in a policy should be construed most. strongly 
against the insurer, and so interpreted, if possible, as to avoid a for- 
feiture under Civ. Code, § 1442. 


(For other cases, see Insurance, Dec, Dig. § 146[3].) 


Appeal from Superior Court, Los Angeles County; Frank G. Finlay- 
son, Judge. 

Action by A. H. Seccombe against the Glens Falls Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Reversed. 


Charles L. Chandler and Dexter & Ellis, all of Los Angeles, for ap- 
pellant. 
John R. Layng, of Los Angeles, for respondent. 


SMITH v. KLEINSCHMIDT. (No. 4092.) 
(Supreme Court of Montana. Feb. 9, 1920.) 
187 Pacific Reporter, 894. 


1. INSURANCE—DIVISION BY AGENT OF COMMISSION WITH 
OFFICER OF INSURED COMPANY AN ILLEGAL “REBATE.” 
Division by a fire insurance agént of his commission personally with 

an officer of an insurance corporation was an illegal and criminal “re- 

bate,” w:thin the meaning of Rev. Codes, §§ 4026, 4027, 4028. 

(For other cases, see Insurance, Dec. Dig. § 30.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Rebate.) 


Appeal from District Court, Lew’s & Clark County; R. Lee Word, 
judge. 

Action by A. G. Smith against Reinhold H. Kleinschmidt. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and remanded. 


Geo. F. Shelton, of Butte, for appellant. 
Walsh, Nolan & Scallon, of Helena, for respondent. 


A 


WESTCHESTER FIRE INS. CO. OF NEW YORK v. LOONEY. 
(No. 1081.) 


(Court of Civil Appeals of Texas. El Paso. March 11, 1920. Re- 
hearing Denied April 1, 1920.) 


219 Southwestern Reporter 1116. 


INSURANCE — POLICY INSURING DWELLING. BARN, AND 
CONTENTS IN SEPARATE AMOUNTS HELD DIVISIBLE AS 
RESPECTS CHANGE OF OWNERSHIP. 

Fire policy, insuring a dwelling, furniture, and wearing apparel, as 
well as a barn and the contents thereof, in separate amounts, must be 
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deemed as to the furniture and apparel, so that, where the policy was not 
canceled by the insured or his agent, the insured may recover for the 
loss of the furniture and wearing apparel, notwithstanding his sale of the 
barn and dwelling, where the property, when destroyed, was still in the 
dwelling; insured not yet having surrendered possession thereof. 


(For other cases, see Insurance, Dec. Dig. § 328[15].) 


Appeal from District Court, Haskell County; W. R. Chapman, Judge. 
Action by J. W. Looney against the Westchester Fire Insurance 


Company of New York. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


McConnell & Grissom, of Haskell, and John B. Thomas, of Anson, 
for appellant. 


Murchison & Davis, of Haskell, for appellee. 
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ACCIDENT AND HEALTH. 


BUSINESS MEN’S ACC. ASS’N OF AMERICA v. SCHIEFEL- 
BUSCH. (No. 5423.) 


(United States Circuit Court of Appeals, Eighth Circuit. Dec. 2, 1919.) 
262 Federal Reporter, 354. 


1. INSURANCE — DEATH FROM BLOOD POISONING CAUSED 
BY “ACCIDENTAL MEANS.” 


The death of an insured from blood poisoning from an infected 
abrasion, caused by rubbing his head, which was bald, with an infected 
towel, held caused by “accidental means,” within the terms of the policy, 
in the absence of evidence that he knew of the infected condition of the 
towel when he used it. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


3. INSURANCE—EVIDENCE OF CAUSE OF DEATH AS ACCI- 
DENTAL. 


Evidence held sufficient to sustain a finding that the cause of death 
of insured was accidental. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


In Error to the District Court of the United States for the Western 
District of Oklahoma; Joseph W. Woodrough, Judge. 

Action at law by Bertha Schiefelbusch against the Business Men’s 
Accident Association of America. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 


Solon T. Gilmore, of Kansas City, Mo. (C. G. Horner, of Guthrie, 
Okl., on the brief), for plaintiff in error. 

A. G. C. Bierer, of Guthrie, Okl. (Frank Dale and N. E. McNeill, of 
Oklahoma City, Okl., on the brief). for defendant in error. 


Before Carland and Stone, Circuit Judges, and Elliott, District 
Judge. 


CaRLAND, C. J. This is an action by defendant in error, hereafter 
called plaintiff, to recover from plaintiff in error, hereafter called de- 
fendant, a death loss on an accident policy issued to her husband, Mathis 
Schiefelbusch. The plaintiff recovered a verdict below, and the defend- 
ant brings the case here, assigning error. The policy contained the fol- 
lowing provisions: 

“Hereby insure him against loss resulting from bodily injuries, ef- 
fected directly, independently, and exclusively of all other causes, con- 
tributing or proximate, through external, violent, and accidental means.” 
“* * * For loss of life, $5,000.00.” “Blood poisoning resulting di- 
rectly from bodily injuries shall be deemed to be included in the said 
term ‘bodily injuries.’ ” 

The plaintiff stated her cause of action as follows: 

“That the said Mathis Schiefelbusch being a man that is termed and 
designated as bald-headed would frequently during the summer time 

Vol. LV—42 
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and in hot weather in wiping and rubbing the perspiration from the top 
of his head would do so with a towel, and that upon the 17th or 18th day 
of July, 1916, the exact date being unknown to said plaintiff, the said 
Math’s Schiefelbusch did violently and by external means in attempting 
to rub the perspiration from the crown of his head used a towel which 
had been used in his dental work, and by rubbing over his head did 
cause a slight abrasion of the skin and after receiving said injury and 
abrasion of the skin that thereafter -and thereby an infection set in and 
that by reason of said infection and as a direct result from the violent 
rubbing of said head, which caused an abrasion of the skin, and as a 
direct result blood poisoning resulted and of “said injury said Mathis 
Schiefelbusch died on or about the 24th day of July, 1916, which said 
death was caused and resulted directly from the external, violent and 
accidental injury received from the rubbing of the towel or cloth over 
the head of said Mathis Schiefelbusch thereby causing a slight abrasion 
of the skin.” 


It was admitted at the trial that the deceased died from blood poi- 
soning. Counsel for defendant submit two propositions for reversal. 
They are as follows: 


(a) “There can be no recovery under a policy insuring against the 
result of an injury effected through accidental means, where such injury, 
although totally unexpected, fortuitous, and undesigned, and in that sense 
accidental, is occasioned by voluntary act on the part of the insured, 
executed in an expected and ordinary way, since such injury, though 
accidental, is not the result of accidental means.” 

(b) “The theory that Dr. Schiefelbusch’s death resulted from the 
causes named in the petition is based upon a chain of presumptions or 
inferences, and violative of the rule of law that, whenever circumstantial 
evidence is relied upon to prove a fact, the circumstances must be proved, 
and not themselves be presumed” 

[1, 2] The defendant introduced no testimony. The evidence on the 
part of the plaintiff shows the following facts: The deceased was a 
dentist, and practiced his profession at Yale, Okla. He was bald-headed, 
and perspired profusely on his head and neck during hot weather. He 
had a habit or pract‘ce of ‘using, to the extent of a dozen times a day or 
more, the towels used by him in the practice of his profession, to wipe 
perspiration from the top of his head and neck. He used these towels 
for this purpose when they were dirty, and had blood and pus upon them, 
coming from the mouths of patients. He wiped his hands upon these 
towels after having his hands in the mouths of patients. The towels 
often had upon them hadened particles of plaster of paris. The practice 
of using these towels was so common that Dr. Bacon had talked to the 
deceased about it. 

The history of the illness of deceased was substantially as follows: 
On Wednesday, July 21, 1916, deceased complained of pain at the back of 
his neck and the top of his head. There were circumscribed red spots 
upon the top of the head and upon the neck. They were inflamed and 
swollen. Deceased suffered with pain in the locality mentioned on Thurs- 
day and Friday. Saturday morning he had a chill, and went to bed 
exhausted. He continually grew worse, became delirious on Sunday 
afternoon, and died on Monday morning about 1:30 o’clock. Dr. Hudson 
incised the red spot on the top part of the head on Thursday. He found 
a small necrotic area underneath the skin, and no free pus. In the judg- 
ment of the doctor, deceased had been infected by bacterial or septic 
infection. There was medical test mony that not a day passed upon 
which deceased could not have been infected by the towels with the 
streptococcus germ; that the continual rubbing of the head under the 
circumstances shown would be suffic'ent to carry a germ into the body 
of deceased; that there was no indication that the germ was carried into 
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the body from any other source or manner than by the use of the towels; 
that it waS very probable that deceased was infected by the rubbing of 
~ — and that the infection originated in the localized places upon 
the head. 

There was no allegation in the answer that, when deceased used the 
towels upon his head :n the manner alleged in the complaint, he knew 
they were infected and were liable to infect him. The case below was 
not tried upon that theory. The trial court did not charge the jury upon 
that question, nor was it requested so to do by the defendant, and the 
jury did not pass upon that question. The plaintiff, in her effort to show 
that the towels were the cause of the infection and consequent blood 
poisoning of the deceased, came near showing that deceased must have 
known of the infected condition of the towels and that they were liable 
to infect him; but, as we have said, that question was not before the 
court. The question in all events was one for the jury to determine un- 
der the evidence, and a verdict could not have -been directed on the 
ground that deceased did know of the infected condition of the towels, 
and that they were liable to cause an abrasion of the skin and infect him. 
If the deceased knew that the towels he used in the manner indicated 
would cause an abrasion of the skin, and also were infected with the 
streptococcus germ, then the means of death was not accidental, within 
the language of the policy. Interstate Bus‘ness Men’s Acc. Ass’n v. Lewis, 
257 Fed. 241, G. & A. 

There is no finding, however, that deceased had the knowledge men- 
tioned, and the evidence upon the subject could not be considered by 
the trial or this court, except for the purpose of deciding whether 
there was enough to go to the jury.. The fact that deceased had this 
knowledge was matter of defense. Plaintiff was not required to de- 
feat her own cause of action. If the deceased used the towels with- 
out knowledge that they were infected, and were liable to cause an 
abrasion of the skin and also infect him, then plaintiff showed that death 
was caused by accidental means, as he could not be said to have intended 
the use of a towel that would infect him. We cannot say that deceased 
had the knowledge mentioned for two reasons: (a) The case below was 
not tried on this theory; (b) the evidence upon the subject is such that 
the question would have to be submitted to a jury. We are therefore of 
the opinion that the death of deceased was caused by accidental means. 

[3] As to the claim that the verdict of the jury is based upon a 
chain of presumptions or inferences, we are satisfied that, even if this 
be so, it does not invalidate the verdict, if there were facts from which 
the jury had the right to draw legitimate inferences. The deceased 
was a man in good health. He did rub his head with towels which 
were liable to cause an abrasion of the skin and the introduction of 
streptococcus germs into his body. There was nothing to indicate that 
the germ which caused blood poisoning came from any other source. 
There was medical testimony to the effect that it was probable that the 
infection came from the source stated. Dr. Hudson, when testifying, 
said: 

“Well, owing to his habits of rubbing the towel over his head in that 
way, rubbing off the tender cells of the skin which lay in layers on the 
outside of the skin, I would say it was very probable he got an infection 
through the skin in that way.” 

The testimony of Dr. Hudson was supported by physical facts tes- 
tified to by the plaintiff and corroborated by three other reputable phy- 
sicians. We think there was sufficient evidence to sustain the verdict 
of the jury. Such evidence has been held sufficient in many other cases. 
Preferred Acc. Ins. Co. of New York v. Barker, 93 Fed. 158, 35 C. C. A. 
250; McCarthy v. Travelers’ Ins. Co., 15 Fed. Cas. 1254; 1 Cyc. p. 292; 
M., K. & T. Ry. Co. v. Minor (Okl.) 181 Pac. 142; Waters-Pierce Oil Co. 
v. Deselms, 212 U. S. 159, 29 Sup. Ct. 270, 53 L. Ed. 453. 
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There was some attempt on cross-examination to show that the 
blood poisoning may have been the result of a mosquito bite. There 
was no evidence, however, that any mosquito ever b't the deceased. 
There was testimony, also, that refuted any claim that deceased was in- 
fected by the incision made by the physicians. The jury were called 
upon to decide the question presented by the evidence, and they have 
decided it upon sufficient testimony, and their verdict is final. 

Judgment below affirmed. 


HORTON v. TRAVELERS’ INS. CO. (Civ. 3043.) 


(District Court of Appeal, Second District, Division 2, California. Jan. 
13, 1920. Hearing Denied by Supreme Court March 11, 1920.) 


187 Pacific Reporter, 1070. 


1. INSURANCE—COMPLAINT ADOPTING LANGUAGE OF AC- 
CIDENT POLICY SUFFICIENT AS AGAINST GENERAL 
DEMURRER. 


As against general demurrer, a complaint in an action on an acci- 
dent policy was sufficient, where, adopting the language of the policy, 
it averred in general terms that the insured met his death from bodily 
injuries effected directly through “external, violent, and accidental 
means,” and his death was occasioned by such means alone, without aver- 
ring the particular facts and circumstances attending the death or injury. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


3. INSURANCE—NO RECOVERY ON ACCIDENT POLICY IF IN- 
SURED DOES VOLUNTARY ACT NATURALLY RESULTING 
IN INJURY; “ACCIDENTAL MEANS.” 


There can be no recovery under an accident policy if the insured does 
a voluntary act the natural, usual, and to-be-expected result of which is 
to bring injury upon himself; injury or death so occurring not being 
produced by “accidental means” in any sense of the word, legal or col- 
loquial. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


4. INSURANCE — NOT ENOUGH THAT INJURY SHOULD BE 
UNEXPECTED OR UNFORESEEN UNDER POLICY INSUR- 
ING AGAINST INJURIES EFFECTED BY “ACCIDENTAL 
MEANS.” 

Where a policy does not insure against accidental death or accidental 
i:'uries, but against death or injuries effected by accidental means, it is 
not enough that the death or injury should be unexpected or unforeseen, 
but there must be something of an unexpected or unforeseen character 
in the means through which the injury was sustained, or the death pro- 
duced. 

(For other cases, see Insurance, Dec. Dig. § 455.) 
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5. INSURANCE—DEATH FROM BLOOD POISONING RESULT- 
ING FROM GERMS ON DENTAL INSTRUMENTS CAUSED 
BY “EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS” 
WITHIN ACCIDENT POLICY. 


Where insured voluntarily underwent a dental operation, and the 
dentist unintentionally introduced into insured’s system virulent germs 
contained on what he supposed were clean and aseptic instruments, re- 
sulting in blood poisoning and the death of insured, death was effected, 
“directly and independently of all other causes, through external, violent, 
and accidental means” within the meaning of accident insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, External, Violent, and Accidental Means.) 


Jud Appeal from Superior Court, Los Angeles County; Fred H. Taft 
udge. 

Action by Jessie Balch Horton against the Travelers’ Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed. 


H. T. Morrow and A. R. Truex, both of Los Angeles, for appellant. 
Walter K. Tuller, O’Melveny, Stevens & Tuller, and Sayre Macneil, 
all of Los Angeles, for respondent. 


Fintayson, P. J. This is an action upon an accident insurance pol- 
icy executed by defendant to plaintiff’s deceased husband, George Ray 
Horton, whereby he was insured against death “from bodily injuries ef- 
fected, directly and independently of all other causes, through external, 
violent, and accidental means.” A general demurrer to the complaint 
was sustained by the court below. From the judgment thereupon en- 
tered, plaintiff has taken this appeal. 

The question presented is: Do the facts alleged in the complaint 
show that. the insured died from bodily injuries effected solely through 
“external, violent, and accidental means”? The complaint alleges the 
circumstances attending the death of the insured as follows: 


“On or about December 8, 1914, at Los Angeles, Cal.. and while said 
accident insurance policy was in force, said George Ray Horton received 
bodily injuries, effected directly and independently of all other causes, 
through external, violent, and accidental means, to wit, by the introduc- 
tion of virulent germs by and through dental instruments with virulent 
germs unexpectedly and unintentionally theredn, causing blood poison- 
ing, and said injuries directly and proximately caused and resulted in 
the death of said George Ray Horton on January 4, 1915. The use of 
said dental instruments with virulent germs thereon, as aforesaid, and 
the introduction of said virulent germs, as aforesaid, were, and each of 
them was, unforeseen, unintended, and unexpected by said deceased, or 
by any one else, and said introduction of said virulent germs and the use 
of said dental instruments with virulent germs thereon, as aforesaid 
were, and each of them was, external, violent, and accidental.” 


{1, 2] As against a general demurrer, a complaint is sufficient where, 
adopting the language of the policy, it avers in general terms that the 
insured met his death from. bodily injuries effected directly through “ex- 
ternal, violent. and accidental means,” and that his death was occasioned 
by such means alone, without averring the particular facts and circum- 
stances attending the death or injury, as plaintiff has done in this case. 
Richards v. Travelers’ Ins. Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. Rep. 
465; 1.C. J. 489. It is, it is true, the general rule that specific averments 
must be given precedence over general averments, inasmuch as the gen- 
eral allegations are deemed explained, limited. and controlled by the 
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specific allegations; but this is true only where there is an inconsistency 
between the general and specific averments. In the absence of any in- 
consistency, the general averments, if necessary, may be looked to to 
complete the essentials of a cause of action. If, in the instant case, the 
general allegations alone be looked to, the complaint unquestionably 
alleges a cause of action (Richards v. Travelers’ Ins. Co., supra), and 
we think the specific averments are entirely consistent with the general 
averments and with the statement of a cause of action. 

The circumstances attending the death of the insured, as disclosed 
by the complaint. appear to be substantially these: The death was the 
result of blood poisoning as the immediate cause; this blood poison’ng 
was caused by the introduction of virulent germs into the body of the 
insured; these germs were on dental instruments; the infected dental in- 
struments were used in the course of a dental operation that was had 
upon the insured shortly before his death; thus were the germs intro- 
duced into the body of the insured, and, as alleged, the presence of the 
germs upon the instruments was unforeseen, unintended, and unexpect- 
ed by the insured or by any one else; the use of the instruments with 
the germs thereon was “external, violent, and accidental.” 

[3, 4] Respondent contends that there can be no recovery where the 
injury or death is the result of the voluntary act of the insured, although 
such result may be entirely unexpected and undesigned. Without doubt, 
there can be no recovery if the insured does a voluntary act the natural, 
usual, and to-be-expected result of wh‘ch is to bring injury upon him- 
self. An injury or death so occurring is not produced by “accidental 
means” in any sense of the word, legal or colloquial. Lickleider v. 
Traveling Men’s Ass’n (Iowa) 166 N. W. 363, 3 A. L. R. 1295. Where, 
as here, the policy does not insure against accidental death or accidental 
injuries, but against death or injur‘es effected by accidental means, it is 
not enough that the death or injury should be unexpected or unforeseen; 
there must be something of an unexpected or unforeseen character in 
the means through which the injury was sustained or the death produced. 
Admittedly this is the established rule in this state. Rock v. Travelers’ 
Ins. Co., 172 Cal. 462, 156 Pac. 1029, L. R. A. 1916E, 1196. But, though 
this unquestionably ‘s the law, it is not applicable to the facts as alleged 
in the complaint now under consideration. Here, according to the com- 
plaint, the element of unexpectedness was in the preceding act or means 
which led to the death, namely, the use of instruments with virulent 
germs thereon, the presence of the germs being wholly unsuspected, and 
justly so, perhaps, for it is common knowledge that in modern surgery 
great pains are usually taken to avoid using unsterilized instruments, 
though, doubtless, whether this is the common experience is a question of 
fact for the jury. 

In Western Com. Travelers’ Ass’n v. Smtih, 85 Fed. 401, 29 C. C. A. 
223, 40 L. R. A. 653, a leading case, it is said that the term “accidental 
means” is descriptive of “means which produce effects which are not 
their natural and probable consequences.” See, also, Lickleider v. Trav- 
eling Men’s Ass’n, supra, a recent and well-considered case. The in- 
troduction into the insured’s body of virulent, disease-producing germs 
was not the natural and probable consequence of the use by the dentist of 
dental instruments in the mouth of the insured, when proceeding in the 
manner usual and customary in such operations, if, as we are bound to 
infer from the allegations of the complaint, the usual and customary 
practice in such operations is to use none but clean and sterilized instru- 
ments. It doubtless is true that the insured knowingly and intentionally 
permitted the dentist to introduce the dental instruments into his mouth, 
but he did not know that he was permitting germ-infected instruments 
to be used in his mouth. The result, the death of the insured, was not 
the natural and probable consequence of using sterilized and aseptic in- 
struments. 
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[5] The introduction of germs into decedent’s system, and his re- 
sultant death, was not only an unexpected unforeseen, unusual, and im- 
probable consequence, but the means through which the death was pro- 
duced—i. e., the dental instruments—contained something of an unex- 
pected and unforeseen character, namely, the disease-producing germs. 
For this reason, while we quite agree with respondent’s counsel when 
they say that the means must be accidental, and that a mere accidental 
result would not suffice under the language of this policy, nevertheless 
we are of the opinion that the unintentional introduction into the in- 
sured’s system of virulent germs contained on what he ‘supposed were 
clean and aseptic instruments constituted “accidental means,” within 
the meaning of the policy; in other words, it may well be that the alleged 
“accidental” feature of the case was an accidental and unsuspected in- 
fection of the dental instruments, or an accidental use by the dentist 
of the wrong instruments, as, for instance, the use of infected instruments 
accidentally and unintentionally commingled with his sterilized instru- 
ments or accidentally placed where none but his sterilized instruments 
were usually kept. 


The,case is clearly within the principle of those cases where it is 
held that, if one drinks from a glass containing poison under the sup- 
position that it is a glass of pure water, and death ensues, the death is 
caused by “external, violent, and accidental means.” In support of this 
principle we cite the following: Travelers Ins. Co. v. Dunlap, 160 In. 
642, 43 N. E. 765, 52 Am. St. Rep. 355 (a case where the insured died as 
the result of taking, by his own hand, carbolic acid in place of medicine 
which he desired to take for a sickness from which he was suffering) ; 
Metropolitan Acc. Ass'n v. Froiland, 161 Ill. 30, 43 N. E. 766, 52 Am. St. 
Rep. 359 ¢ a case where the insured died from poison which he drank 
by accident, intending to drink distilled water); Healey v. Mutual Acc. 
Ass'n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637 (de- 
ceased died not knowing that what he drank was poison; he took it and 
drank it accidentally) ; U. S. Casualty Co. v. Griffis, 186 Ind, 126, 114 N. E. 
83, L. R. A. 1917F, 481 (death due to ptomaine poisoning from eating 
mushrooms supposed to be edible); Maryland Cas. Co. v. Hudgins, 97 
Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 104 Am. St. Rep. 857, 1 Ann. 
Cas. 252 (death caused by eating unsound oysters in ignorance of their 
unsound condition) ; Johnson v. Fidelity & Cas. Co., 184 Mich. 406, 151 
N. W. 593, L. R. A. 1916A, 475 (death from ptomaine poisoning, resulting 
from eating tainted food); Carnes v. Iowa Travelers’ Ass’n, 106 Iowa, 
281, 76 N. W. 683, 68 Am. St. Rep. 306 (death was caused by taking 
morphine; held that if, by mistake or inadvertence, insured took more 
than he intended, the death was accidental) ; Dezell v. Fidelity, etc, Co., 
176 Mo. 253, 75 S. W. 1102 (death from an overdose of morphine, taken 
to relieve neuraglia) ; Dent v. Railway Mail Ass'n (C. C.) 183 Fed. 843; 
Id. 213 Fed. 981, 130 C. C. A. 387, L. R. A. 1915A, 314 (death from 
poison ivy, with which insured came in contact, while cutting a stick in 
the woods); Sullivan v. Modern Brotherhood, 167 Mich. 524, 133 N. W. 
486, 42 L. R. A. (N. S.) 140, Ann. Cas. 1913A, 1116 (a washerwoman’s 
eye destroyed by gonococci with which her eye became infected from 
water in the washtub accidentally splashed into the eye) ; Columbia, etc., 
Co. v. Fidelity, etc., Co., 104 Mo. App. 157, 78 S. W. 320 (kidney disease 
or dropsy engendered by absorption of poison, resu!ting from handling 
infected rags or wall paper). See, also, Omberg v. U. S. Mut. Ace. 
Ass'n, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413 (death caused by 
blood poisoning resulting from the bite of a mosquito); also Paul v. 
Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. 
Rep. 758, and Pickett v. Pac. Mut. Ins. Co., 144 Pa. 79, 22 Atl. 871, 13 
L. R. A. 661, 27 Am. St. Rep. 618 (cases where death resulted from 
asphxia caused by inhaling deadly gas. 
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The above cases, while not involving the identical facts here pre- 
sented, lay down the principle which must govern. Applying the rules 
there announced, we must hold that the facts alleged in this complaint 
show that the insured’s death was the result of “accidental means,” as 
that term is used in the policy. 


To support its theory, respondent has cited a large number of cases. 
These cases are so numerous that any attempt to notice them in detail 
would unduly prolong this already too extended opinion. Suffice it to 
say that every case relied on by respondent can readily be different ated 
from this. Of the cases that respondent relies upon, the one which, in 
its facts, most closely approaches this is, we believe, the case of Sm‘th 
v. Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872. 
There the insured, who was affected with nasal catarrh, was in the habit 
of using a nasal douche. «On one occasion, while using the instrument, 
he “snuffed’ harder than usual, with the result that streptococci, germs 
frequently found in the outer nose, were carried from the nostrils through 
the Eustachian tube in the middle ear, and thence penetrated the brain, 
resulting in death from spinal meningit!s. There was a hole or perfora- 
tion in the mastoid bone through which the germ could pass from the ear 
into the brain. This, the opinion states, is a most unusual condition, 
found only in about one out of every 1,000 skulls. The’court held that 
there was nothing accidental in the inhalation; that, while the deceased 
“snuffed” harder than he had formerly done, he intended to do so, and 
and the external act was what he proposed; that, though the result was 
unexpected, the means employed was not, and under such a policy re- 
covery can be had only when the means employed is accidental. In that 
case the presence of the germs in a place where they are h less, the 
outer nose, and the existence of the perforation in the mastoid bone, were 
not operating causes, but, as the Massachusetts court says, were inter- 
nal “conditions.” The only operating cause was the too violent inhala- 
tion; but that act, which was the sole efficient cause of the death, was 
the voluntary act of the insured. The facts of that case presented a 
conscious and voluntary act co-operating with unknown internal condi- 
tons and the ensuing death followed naturally from the one conscious 
and voluntary act of the insured. There was nothing accidental in the 
voluntary act, the inhalation of the douche, which, as the court says, was 
not harder nor more violent than the insured intended it to be. The case 
was within the doctrine of the Rock Case (172 Cal. 462, 156 Pac. 1029, 
L. R. A. 1916E, 1196), because the external act of the insured was ex- 
actly what he intended it to be, though it produced internal consequences 
which he had not foreseen. In the case before us the external act, 
namely, the introduction into the mouth of the germ-infected instru- 
ments, was not what the insured intended it should be. He intended that 
aseptic, not septic, instruments should be used in the dental operation; 
and the external act that resulted in blood poisoning, and consequent 
death, was as much accitiental as if the insured had swallowed a lethal 
draught of poison under the mistaken supposition that it was a glass of 
crystal-pure water. 


Not only was the insured’s death due to “accidental” means, but the 
means was “external and violent,” within the meaning of those words as 
used in the policy. The means is external when the cause of the in- 
jury or death is external to the person, though it acts internally. “The 
insurance is not, by the first clause quoted, limited to an external effect, 
nor to one beginning at the surface. The accidental operation of exter- 
nal means may be wholly internal.” Miller v. Fidelity & Cas. Co. (C. C.) 
97 Fed. 836. Here the disease-producing germs were introduced into 
decedent’s system from without; therefore the means or cause of the 
death was an external cause. The means not only was external, it 
was “violent,” within the meaning of the policy. The degree of violence 
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is not a controlling consideration. The term “violent” signifies merely 
that the external cause is efficient in producing a harmful result. “It is 
not necessary that it shall be violent in the sense of breaking tissues or 
otherwise physically and visibly affecting the body.” Vance on Insurance, 
p. 569. The root meaning of the word “violent” is force. But any force, 
however infinitesimal, will suffice, if it is efficient in producing the harm- 
ful result. A bacillus, if it enter the system with injurious results, moves 
from force, however infinitesimal. The force that enables virulent 
bacilli to enter the system is itself the efficient external cause of an 
internal result, septicemia. Noxious gas in the atmosphere has been 
held to be a violent agency, in the sense that it works upon the insured 
so as to cause death. Paul v. Travelers’ Ins. Co., supra. The words 
“external” and “violent” were inserted in the contract to protect the 
company against hidden or secret diseases. One definition of “violent” 
is “unnatural,” and in using the word “violent” the company was but 
attempting to prevent the insured from asserting a claim when the injury 
or death was the result of some natural cause. American Acc. Co. v. 
Reigart, 94 Ky. 550, 23 S. W. 191, 21 L. R. A. 651, 42 Am. St. Rep. 374. 
Hence it has been held that, where death or injury is the result of acci- 
dent, and therefore is unnatural, there necessarily is an external and a 
violent agency as a cause of the death or injury. “That a death is the 
result of accident, or is unnatural, imports an external and violent agency 
as the cause.” Paul v. Travelers’ Ins. Co., supra. 

It is contended by respondent that, according to the allegations of 
the complaint, the insured died of a disease, namely, blood poisoning. 
Though blood poisoning may have been the immediate cause of the death, 
it also appears from the complaint, in substance and effect, that the death 
was effected through external, violent, and accidental memans, inde- 
pendently of all other causes, and that the blood poisoning was but the 
result of such external, violent, and accidental means. Blood poisoning, 
or septicemia, is, it is true, a disease. But, even though disease be the 
immediate cause of the death, nevertheless where, as here, it can be seen 
from the facts, as alleged, that the disease is a mere link in the chain of 
causation between the accidental means and the death which it produces, 
it is not an intervening and independent cause, and the death must be 
regarded as due to the accidental means as the causa causans. In short, 
if it can be shown that the orig'nal cause to which the disease can be 
traced was an “accidental means,” then, not the disease, but the original 
accidental means, will be deemed to be the true cause of the death. “If 
the accidental injury produces morbid change in the exercise of vital 
functions, which in turn results in death, the injury, and not the morbid 
change, is held to be the cause of death.” Clarke v. New Amsterdam 
Cas. Co. (Sup.) 179 Pac. 195. It is held, therefore. that if inoculation 
with disease-producing germs is a part of the accident, the accident is, 
in law, the sole and proximate cause of the death, though blood poisoning 
ensue. Western Commercial Travelers’ Ass’n v. Smith, supra; Omberg 
v. U. S. Mut. Acc. Ass’n, supra; Central Acc. Ins. Co. v. Rembe, 220 
Ill. 151, 77 N. E. 123,5 L. R. A. (N. S.) 933; 110 Am. St. Rep. 235, 5 Ann. 
Cas. 155; Bailey v. Interstate Cas. Co., 8 App. Div. 127, 40 N. Y. Supp. 
513. 

Respondent has cited a number of “sunstroke” cases, among others, 
Sinclair v. Insurance Co., 3 El. & El. 478, and Dozier v. Fidelity & Cas. 
Co. (C. C.) 46 Fed. 446, 13 L. R. A. 114. Sunstroke is a disease. It is 
a disease that not unusually follows from exposure to excessive heat. 
One who voluntarily exposes himself to the atmospheric conditions that 
ordinarily cause sunstroke cannot claim that his condition is due to 
accident or to accidental means. Says Chief Justice Cockburn in the 
Sinclair Case: 

“* * * Tf, from the effects of ordinary exposure to the elements, 
such as is common in the course of navigation, a mariner should catch 
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cold and die. such death would not be accidental; although if, being 
obliged by wreck or other disaster to quit the ship and take to the sea 
in an open boat, he remained exposed to wind and cold for atime, and 
death ensued therefrom, the death might properly be held to be, the 
result of acc dent.” 

A like distinction is made in Northwest, etc., Ass’n v. London, etc., 
Co., 10 Manitoba L. Rep. 537. There the insured froze to death on a 
prairie in consequence of the accidental breaking down of a conveyance, 
together with a sudden and unexpected change in the weather to great 
severity; and it was held that the death was caused by external, violent, 
and accidental means. Sunstroke does not, as is commonly supposed, 
come like a stroke of lightning from a piercing ray of the sun. It is a 
pathological condition. The conditions under which the human system 
may be affected by it belong to natural causes which may reasonably be 
anticipated, as they come not by chance. It is a result that odinarily 
and naturally follows from a known cause; and disease produced by a 
known cause, to which one has knowingly and voluntarily exposed him- 
self, cannot be considered as accidental. Dozier v. Fidelity & Cas. Co, 
supra. The case before us bears no analogy to the “sunstroke” cases. 
One who voluntarily exposes himself to atmospheric conditions that ordi- 
narily and naturally cause the disease known as sunstroke is not exposing 
himself to a hidden, but to a known danger. In the case before us, if the 
allegations of the complaint be true, the insured unintentionally exposed 
himself to a hidden, unknown, and unexpected danger. 


There is a marked distinctidn between a voluntary act and a volun- 
tary exposure to danger. The act done may be voluntary, but it cannot 
imply a voluntary exposure to the danger that turns out to be the real 
efficient cause of the death or injury, unless the danger is known and 
realized. Says the court in Burkhard v. Travelers’ Ins. Co., 102 Pa. 267, 
48 Am. Rep. 205: 


oe * * A great distinction exists between a voluntary act and 
a voluntary exposure to danger. Hidden danger may exist; yet the 
exposure thereto without any knowledge of the danger does not consti- 
tute a voluntary exposure to it. The approach to an unknown and un- 
expected danger does not make the act a voluntary exposure thereto. 
* * * The act may be voluntary, yet the exposure involuntary, The 
danger being unknown, the injury is accidental.” 


A good illustration of a case of hidden danger where the insured 
was held entitled to recover, notwithstanding his own voluntary act ex- 
posed him to the danger, is afforded by the case of Lovelace v. Trav- 
elers’ Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 
Am. St. Rep. 638. Lovelace, the insured, was shot by a drunken and 
boisterous man whom he was attempting to eject from a hotel office. 
The court held that the death of Lovelace was an accident, and not a 
risk voluntarily assumed, *masmuch as he had, made the attempt to eject 
the other by force without knowing that the other was armed. So here 
the danger that lurked in the dental instruments was not known to the 
insured; it was a hidden danger, to which the insured exposed himself 
without any knowledge of its dangerous character and without reason to 
suspect its existence. Indeed, the danger was not known to any one, nor, 
according to the allegations of the complaint, could have been foreseen 
by any one, and the insured’s contact therewith, though it was the means 
that resulted in his death, was without his foresight, expectation, design, 
or voluntary act. It is true that the insured’s submission to-the dental 
operation was his voluntary act; and his agent, the dentist, doubtless used 
the instruments in the insured’s mouth exactly as he intended to use 
them; but it does not therefore follow that, in the eye of the law, the 
death was the result of the voluntary act of the insured. Practically 
speaking, every injury produced by accidental means may be traced in 
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some I'ne of causation to the voluntary act of the victim. For example, 
he is a hunter, and is wounded or killed by the explosion of his gun; 
or he is a carpenter, and the ladder on which he climbs slips and breaks, 
precipitating him to the ground; or a surgeon or embalmer, and his 
instrument slips and wounds his hand, induc‘ng fatal blood poisoning. 
In each of these instances the result would not have taken place had 
the person suffering the injury not voluntarily done an act that placed 
him in the position where he received the harm complained of. And 
yet we are satisfied no court would give ear to the plea that the injury 
was not caused by accidental means. In the case before us the insured’s 
death was the result of exposure to danger. But because the exposure 
was without knowledge of the danger and the result was not the usual 
and probable consequence from the use of dental instruments—if the 
allegat‘ons of the complaint be truc—it cannot be said that the death was 
due to the insured’s voluntary act or voluntary exposure to danger. 

. For these reasons we think the complaint was sufficient to repel the de- 
fendant’s demurrer, and that the judgment should be reversed, with 
directions to overrule the demmurrer and grant defendant leave to an- 
swer, should it be so advised. 

It is so ordered. 
We concur: Sloane, J.; Thomas, J. 


FALLIN v. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCI- 
DENT INS. ASS’N. (No. 11043.) 


(Court of Appeals of Georgia, Division No. 2. Feb. 10, 1920.) 
102 Southeastern Reporter 177. 


(Syllabus by the Court.) 

INSURANCE— COLOR BLINDNESS NOT WITHIN POLICY 
COVERING “TOTAL AND PERMANENT BLINDNESS.” 
Where a certificate or policy of insurance issued by the Locomotive 

Engineers’ Mutual Life & Accident Insurance Association contains the 

following: “Any member of this assoc‘ation * * * sustaining the 

total or permanent loss of sight in one or both eyes shall receive the full 

amount of his insurance. * * * This association will not recognize a 

claim for the insurance of any certificate holder for impaired eyesight, 

but for totai and permanent blindness only, in one or both eyes "and a 

suit is brought against such association seeking to recover for total and 

permanent blindness, the petition alleging that the plaintiff had become 
color blind in both eyes, under the terms of the policy or cretificate the 
company is not liable, as color blindness does not amount to total and 

permanent blindness within the meaning of the policy. The court did 

not err in sustaining the general demurrer and dismissing the case. 


(For other cases, see nsurance, Dec. Dig. § 527.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge- 

Action by G. L. Fallin against the Locomotive Engineers’ Mutual 
Life & Accident) Insurance Association. Judgmemnt for defendant, and 
plaintiff brings error. Affirmed. 


Mayson & Johnson, of Atlanta, for plaintiff in error. 
Reuben R. Arnold, of Atlanta, for defendant in error. 


Situ, J. Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 
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TRACEY v. STANDARD ACC. INS. CO. 
(Supreme Judicial Court of Maine. April 4, 1920.) 
109 Atlantic Reporter 490. 


1. INSURANCE—INJURY TO EYE BY BEING STRUCK BY IN- 
SECT ACCIDENTAL. 


Injury held accidental where insured, while riding a motorcycle, ran 
through a swarm of flies or insects, and one of them struck his eye with 
such force as to give him immediate and continued annoyance and distress, 
and finally resulted in blindness. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—COMPANY ESTOPPED BY REASON OF AGENT 
GIVING WRONG BLANK TO DENY NOTICE WAS SEASON- 
ABLY FILED. 


Insured, accidentally injured in an eye, having told the agent of the 
accident had been given a blank form of notice, selected by the agent, to 
fill out, and having under Rev. St. c. 53, § 119, right to rely on the agent 
to furnish the proper blank, and having filled out and delivered the notice, 
which was for sickness, instead of accident, and gave as the trouble in- 
flammation of the eye, the company was estopped to deny that, because 
the first notice was erroneous, a later notice, on proper form, was not sea- 
sonably filed. 


(For other cases, see Insurance, Dec, Dig. § 558[2].) 


3. INSURANCE—INFORMALITIES IN PROOF OR NOTICE OF 

INJURIES WAIVED BY RETENTION. 

Insurer not having returned the paper purporting to be proof or 
notice of accident and injuries, nor requested further informatoin, must 
be held to have waived all informalities and deficiencies therein. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


4. INSURANCE—TEMPORARY DIVERSION HELD NOT EN- 
GAGEMENT IN MORE HAZARDOUS EMPLOYMENT. 


Unless plainly stated in contract, temporary diversion by insured from 
the employment stated in his accident policy is not an engaging in a more 
hazardous employment. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


5. INSURANCE—STATUTE REQUIRING CONSPICUOUS PRINT- 
ING IN ACCIDENT POLICY OF EXCEPTIONS HELD NOT 
SATISFIED. 

Rev. St.. c. 53, § 11, requiring conspicuous printing in an accident 
policy of any exception to liability to insured, is not satisfied where the 
subject-matter of any exception can be ascertained only by searching the 
parts of a so-called “red book’ in the office of the insurance commissioner, 
embodying instructions to agents. 


(For other cases, see Insurance, Dec. Dig. § 133[2].) 


6. INSURANCE— WITHIN ACCIDENT POLICY, HELD THERE 
WAS “ENTIRE LOSS OF SIGHT” OF EYE. 


There was “entire loss of sight” of eye within accident policy, where 
insured could not distinguish one object from another in the strongest 
light, though he could discriminate a flood of light from total darkness. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
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Exceptions from Supreme Judicial Court, Penobscot County, at Law. 

Action by James Dwight Tracey.against the Standard Accident In- 
surance Company, resulting in plaintiff’s favor, and defendant brings ex- 
ceptions. Exceptions overruled. 


a 


Argued before Cornish, C. J., and Spear, Hanson, Dunn, Wilson, and 
Deasy, JJ. 


P. L. Aiken, of Bangor, for plaintiff. 
A. S. Littlefield, of Rockland, for defendant. 


Spear, J. This is an action upon an insurance policy combining the 
phases both of accident and health indemnity. On the accident side the 
plaintiff was classified as “select” and described in his duties and occupa- 
tion as “office manager, office duties only,” in a business designated as 
“lumber.” 

On the 30th or 31st day of August, 1917, the plaintff while riding a 
motorcycle ran through a swarm of flies or insects, one of which struck 
his right eye with such force as to give him immediate and continued 
annoyance and distress, but not sufficient at first to prevent him from the 
pursuit of his occupation as bookkeeper. It was not long, however, before 
it so impaired his capacity to work at his usual occupation that he had 
to give it up, and pursue a business that did not tax his eye. The eye 
grew gradually worse until at last it became so blind that he could only 
distinguish light from darkness, without any ability whatever to distinguish 
one object from another. In other words, the eye became what we call 
blind and had continued so to the time of the trial, without hope of im- 
provement or recovery. Upon this state of facts the case resolves itself 
into the following propositions: 

(1) Was the injury to the eye accidental within the meaning of the 
policy? 

(2) Was the notice of the accident invalid on account of delay in 
giving it? 

(3), Was notice when given sufficient in substance and form, if given 
in time! 

(4) Was the plaintiff engaged in an overhazardous employment? 

(5) Did he lose the entire sight of his eye? 

[1] 1. It is hardly necessary to consume any time to establish the 
affirmative of the first proposition. That the injury was accidental is 
amply proven. 

2. The second proposition will be discussed upon the assumption that 
the notice, when given was regarded by the plaintiff and agent as valid and 
sufficient. 

[2] 3. The defendant contends that the first notice being, in fact, 
erroneous, precludes the validity of the future notice by reason of delay. 

In the present case the plaintff within 10 days informed Mr. Dyer, 
the agent of the company, of the accident with which he had met On Sep- 
tember 10th, not exceeding 12 days after the accident, he filled out and 
delivered to the agent a blank furnished by the company. This blank was 
the form to be filled out in case of sickness, instead of in case of accident. 
And the plaintiff so filled it out, stating in answer to the question, “What 
disease disables you?” “Inflammation of the right eye.” This answer we 
conceive might follow from a condition of the eye produced by an acci- 
dent as well as by disease. Hence no evdence’is deducible from the an- 
swer, which convincingly shows that the plaintiff ought to haye distin- 
guished the sickness blank from the accident blank, especially as he had 
no previous knowledge of either form. 

This being the case, we think the plaintiff may have been fully justified 
in using the wrong blank. The uncontradicted evidence proves that the 
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plaintiff, before he received the blank, and “within a day or two after the 
accident,” had fully informed Mr. Dyer, the agent, what had happened; 
to put it in his own language, “I told him of my accident—to!d him what 
it was.” 

He then, as he testified, proceeded further, and gave the agent every 
detail of the accident and injury. Upon this full description the agent 
said: 

“That is all right; if you have a claim, bring it in. That is what we 
are here for.” 

“In the next three or four days we had gone over the thing several 
times.” He says: “You better get your claim in on time.” The plaintiff 
said: “I will go right to your office and make it out now.” In regard to 
making out the notice, the agent said: “Do as well as you can. We don’t 
know the result. It is up to the company to come back and find out what 
was the matter.” 

Thereupon, the agent, of his own volition, without any request from 
the pla‘ntiff, “reached in his drawer and gave me that blank.” There was 
evidently no purpose or d'‘sposition on the part of the agent to mislead or 
defraud. He simply made a mistake, but his mistake was the mistake of 
the company, as will later appear. " 

Assuming still that both parties regarded the notice as proper in form, 
the plaintiff thén had the same right to rely upon it as if it was proper in 
form, until the contrary appeared. 

Matters stood in statu quo until the 8th of February following, when 
the plaintiff, as he states it, “made a formal report and the application on 
February 8th, and explained fully the whole details to the company, and 
right away after that, as I remember it, they sent me the blanks.” 

This communication called a “report,” is prefaced by the following 
statement: 

“You have already been advised that claim was to be made under policy 
A R C-R 2075, delay being due to the fact that the ultimate result of the 
accident was uncertain. The time has now come, when the condition seems 
reasonably definite and final.” 

Then follows a detailed statement of the accident, the cause, the injury, 
the progression, impa'rment of the sight of the eye, the treatment, and the 
final result. 

This report, and, it may be here said, all other papers given to the 
agent, were at once forwarded by him to the company. 

After making this report, the plaintiff received blanks for proof of 
claim, as near as may be ascertained from the record, about March 6th. 
About this time, probably upon receipt of the blanks, the plaintiff discov- 
ered “that the health blank was not what he wanted.” We place no stress 
in the decision of this case upon the legal construction that the sending 
of the blank proofs was a waiver, on the part of the defendant, of any 
question of liability. 

On March 25th, the plaintiff sent to the agent a proof of claim or 
notice upon the accident blank furnished by the company. 

From the rehearsal of the facts we are of the opinion that the volun- 
tary production of the health blank on September 10th by the agent was 
the act of the company. The agent knew all the facts, in detail, of the 
injury, and, in law, is charged with knowledge that the blank was the 
wrong one. The company is charged with the knowledge of the agent. 
Thorne v. Casualty Co., 106 Me. 274, 76 Atl. 1106, and cases there cited. 
The plain‘iff had a right to rely on the agent to furnish him with the 
proper blank. R. S. c. 53, § 119, apples. 

As was said in Le Blanc v. Standad Insurance Co., 114 Me. 6, 95 Atl. 
284: 


“There is no limitation in the statute. and we perceive none in the 
reason of the thing. 
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“The statute recognizes what common experience teaches. Men com- 
monly do all their insurance business with agents. * * * They have no 
direct dealings with the companies. * * * They go to the agent when 
losses have occurred, and pursue the steps pointed out by them in proving 
the losses.” 

This. is precisely what the plaintiff did. He was led into error and 
consequent delay by the act of the agent, in furnishing the wrong blank. 
The error, however, in filing the sickness blank may be regarded, not 
inappropriately, as a mutual mistake. The agent mistook the proper form 
of blank, else his act was a fraud. The plaintiff confided in the honor and 
knowledge of the agent, who knew all the facts, to furnish him the proper 
blank. Hence the plaintiffs mistake. But a mutual mistake always ex- 
cuses. It therefore follows that the only effect of the first notice purport- 
ing to be a proof of disease instead of injury, although believed to be right, 
was to operate in causing a reasonable excuse for mutual delay upon the 
part of both the plaintiff and the defendant. It would be clearly wrong 
for the defendant to have the advantage of this delay to the detriment of 
the plaintiff, under the admitted facts of the case. The company knew 
that it was a case of accident, not of disease; of injury, not of sickness; 
that it required an accident, not a health form of notice; voluntarily 
furnished the form; intended the plaintiff to act upon it; received the 
notice; retained it; made no objection; requested no further informa- 
tion; had full opportunity to examine the form of blank before furnishing 
it; was in duty bound to see that it was correct, and not misleading; in 
fine, knew all the facts, regardless of any form of notice. Whatever the 
intention, in voluntarily passing out the wrong form, it led the plaintiff 
to do to his injury what he would not have done but for the negligent act 
of the defendant by its agent. The plaintiff by this act was induced to do 
what defeated the entire indemnity of his policy, if the plaintiff's conten- 
tion preva Is, and inured in equal measure to the benefit of the company. 
We have already noted that the plaintiff was not at fault; that he had a 
right to re'y on the conduct of the agent. We are accordingly of the 
opinion that the doctrine of estoppel aptly applies. The very essence of 
estoppel is to prevent a party from taking advantage of misleading an- 
other party to his injury, when injury will result if estoppel is not declared. 
10 R. C. L. Estoppel, § 25. The law will not stand by in silence and see 
one party mislead another to his injury, whether by ignorance, negligence, 
or design. 10 R. C. L. Estoppel, § 24, upon this point says: 

“Ye ordinarily he will be estopped though he has ac’ed or spoken in 
forgetfulness or ignorance of the facts, particularly when he had the 
means at hand of knowing all the facts, or when he was in such a position 
that he ought to have known them.” 

This case therefore comes directly within the rule of negligence that, 
when one of two innocent parties must suffer, he whose negligence caused 
the injury must bear the burden. In 10 R. C. L. Estoppel, § 23, this rule is 
thus stated: 

“This is an application of the general principle that when one of two 
innocent persons, that is, persons each guiltless of an intentional, moral, 
wrong, must suffer a loss, it must be borne by that one who by his conduct 
has rendered the injury possible.” 

An erroreous notice, given upon an erroneous form, furnished by the 
error of the one producing it, and misleading the one required to give it, 
to the belief that it is correct. may be relied upon by such person as cor- 
rect, and fulfilling the office for which it was required to be given, unti) 
such error is detected. 

We are therefore of the opinion that the defendant is estopped to deny 
that the paper, filed March 25th upon the proper form of blank. was sea- 
sonably filed, under the law and the facts as disclosed in this case. 

[3] 3. Was the accident blank of March 25th, as finally filled out and 
executed, in accordance with the requirements of the policy and suffi- 
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cient in law? As seen, the blank was furnished by the company, filled out 
by the plaimiff, delivered to the agent, and sent to the company, which 
received it, according to the notation on the blank, March 29th. The plain- 
tiff also sent affidavits of his employer, and the physicians who attended 
him, explaining, in every detail, the beginning, progress, and result of his 
injuries. 

The company did not return the paper purporting to be proof or 
notice of the accident and injuries, nor request any further information. 
It must be held, therefore, to have waived all informalities and deficiencies. 

We are of the opinion that the final proof was sufficient. 

[4, 5] 4. Was the plaintiff at the time of the accident and injury en- 
gaged in an extrahazardous or forbidden employment? 

There is no contention in the case that the plaintiff had changed h‘s 
employment as a bookkeeper to the vocation of a momtorcycle rider. He 
was using his motorcycle for exercise and pleasure. It is well settled that 
a temporary diversion from that stated is not held to be an engagement 1n 
is more hazardous employment, unless plainly stated in the contract. This 
question is fully discussed in Thorne v. Casualty Co., 106 Me. 274, 76 
Atl. 1106, 


Paragraph A (1) of the policy before us is identical in meaning, and 
almost so in language, with article 3 of the policy considered in the Thorne 
Case, quoting Eaton v. Insurance Co., 89 Me. 570, 36 Atl. 1048, in whch it 
is said: 

“This provision [3] relates to an occupation, employment, or business 
—a vocation, and not to an avocation, occasional, exceptional, and outside 
his usual and regular vocation.” 


The reasons for the rule are also discussed in that opinion. 


But it would seem necessary to revert to rules of interpretation to 
find that the plaintiff, in the case at bar, was exempt from the “more 
hazardous” clause, as the paragraph in which it is contained expressly 
excepts him therefrom when engaged in the “ordinary duties about his 
residence, or while engaged in recreation.” But defendant urges, although 
it may be regarded as a temporary diversion, and not construed as over- 
hazardous, under the doctrine of the Thorne Case, that, nevertheless, 
riding a motorcycle is specified, by reference, in the plaintiff’s policy, as 
an occupaton, though temporary, that changes the classification of his risk 
from “special” to “medium” and, correspondingly, either reduces the 
amount recoverable in case of an accident, or requires a motorcycle per- 
mit at an increased annual premium. The language in the policy claimed 
to work this modification is a part of the last paragraph of the provision 
designated as A (1), and reads as follows: 

“Tf the law of the state in which the insured resides at the time this 
policy is issued requires that prior to its issue a statement of the premium 
rates and classification of risks pertaining to it shall be filed with the 
state official having supervision of insurance in such state, then the pre- 
mium rates and classification of risks ment‘oned in this policy shall mean 
only such as have been last filed by the company in accordance with such 
law.” 

To carry this clause into’ effect. a red book is offered, the contents of 
which, excerpts from pages 4, 41, 67, and 85, it is claimed are required by 
statute to be filed with the insurance commissioner, and thereby become 
offic'al. The statute requirement is as follows: 

“No policy of insurance * * * shall be issued or delivered * * * 
until a copy of the form thereof and of the classification of risks and 
the premium rates pertaining thereto have been filed with the insurance 
commissioner.” 

From an inspection of the red book it will be observed that the parts 
offered to show a modification contain matters of instruction to its agents, 
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are not required to be filed with the insurance commissioner, and to become 
effective should be put in force by riders, attached by the agents, at the 
time the policy is written. The book is denominated: 

“The Red Book and Agent's Rate Book (Third Edition). A book 
of ready reference on all points connected in any way with the soliciting 
and sale of the personal accident and sickness policies of the company. 
Compiled and published in the interest of its agents.” 

The caption of page 3 is, “General Instructions.” Under this caption 
is found the paragraph on page 4, headed, “Prohibited Risks,” which is 
the paragraph offered to show the modification claimed to be contained, 
by reference, in A (1), and reads as follows: 

“Persons who are blind in both eyes, deaf, compelled to use a crutch 
or cane, insane, demented, feeble-minded, subject to fits; who have lost a 
foot or leg, who have suffered paralysis or are paralyzed, who are no- 
toriously intemperate, reckless, disreputable, or wthout visible means of 
support, are not to be insured under any terms. Riders of motorcycles 
will not be insured unless in connection with the motorcycle permit de- 
scribed under heading ‘Riders.’ ” 


Although the last sentence only refers to motorcycle riding, we have 
quoted the whole paragraph to show how conclusively it appears to be 
nothing but an instruction to the agent, as it emphatically instructs him 
not to insure a blind man at all, nor a motorcycle rider, except upon a 
permit, as appears from page 41, which is offered by the defendant as the 
complement of page 4. 


Upon page 41 of th‘s red book is found this caption, “Riders or Sup- 
mlementary Agreements.” Under this a paragraph headed, “Motorcycle 
Permit.” This paragraph is offered and relied upon to carry into effect, 
by refeence, the paragraph on page 4. But instead of giving it effect it 
gives it an expess negation. The paragraph on page 41 explicitly instructs 
the agent not to issue a policy “unless this contingency (riding a motor- 
cycle) be provided for by the attachment to the policy of one of the two 
following endorsements.” As neither was attached, they became nugatory 
as far as the present contract is concerned. 

It further appears from ths paragraph that it does not apply to the 
present case, as only “where it is known (to the agent or company) that 
the insured uses a motorcycle that the company will not issue’. In the 
present case ths fact was not known, as the plaintiff did not at the date 
of the policy use or own one of these machines. There is no requirement 
that the insured shall inform the company of taking up such use, for rec- 
reation or pleasure. [urthermore, it should be observed that the only 
reference to a motorcycle in this contract is an inhibition to use it in “a 
race or speed contest,’ plainly warranting the inference that the assured 
could use it in any other way. The rule of exclusio might well apply. 

Ner does the record show that a word ever passed between the plain- 
tiff and the agent concerning the use of a motorcycle as prescr.bed in 
the red book, or any other way, whereby the plaintiff had any knowledge 
whatever of any objection to the use he was making of it when injured. 
The red book (pages 4 and 41) contains instructions only to the agent, 
and in no sense relates to or modifies the language of this or any other 
contract, unless attached as riders to the policy 

Pages 67 and 85 are but tables of rates and have no relation whatever 
to the modification of the pla‘ntiff’s contract. 

But the red book was the only evidence offered in defense. We are 
therefore of the opinion that the plaintiff was not engaged in an overhaz- 
ardous occupation, nor violating any of the terms of this contract. while 
temporarily riding a motorcycle. 

R. S. c. 53, § 11, contains this caption, “Standard Provisions for Acci- 
dent and Health Insurance Policies.” Section 12, “Conditions under 
which policy may be issued.” Under this section 5 conditions are imposed, 


Vol. LV—43. 
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all enacted for the protection of the policy holder against deception, mis- 
understanding, or fraud, of which the following is one: 

No. 5. “Unless the exceptions of the policy be printed with the same 
prominence as the benefits, to which they apply; provided, however, that 
any portion of such a policy which purports, by reason of the circum- 
stances under which a loss is incurred, to reduce any indedmnity promised 
therein to an amount less than that provided for the same loss occurring 
under ordinary circumstances, shall be printed in bold faced type and with 
greater prominence than any other portion of the text of the policy.” 

The latter part of subdivision 5 relates specifically to an exception 
that has, for its purpose, a change that reduces the amount of the indem- 
nity named in the -policy and applies directly to the exception claimed in 
the case at bar. : 

In view of the object and purposes of this explicit statute, the Legis- 
lature undoubtedly intended that any exception contained in the policy 
should be so conspicuously printed that it would attract the attention of 
the insured and so plainly expressed as to leave no doubt as to its mean- 
ing and application. In other words, the exception should refer, in terms 
contained in the pol'cy, to the subject-matter to which the exception is 
intended to apply, so that the insured may at least be put upon inquiry as 
to what, under the exception, he is to do or not to do, in order to pre- 
serve the integrity of his indemnity and prevent any diminution thereof, 
which is to him the sole object of his contract. We do not believe that a 
“red book” deposited in the archives of the insurance department, at the 
state house, requiring a pilgrimage to that shrine to find, and an examina- 
tion of its contents to discover, if possible, the import of the exceptions, 
scattered upon pages 4, 41, 67. and 85, as the pages referred to in the offer 
of the red book as evidence, meets the requirements of the statute. 

Regardless of any statute. it was held in Miller v. Missouri State Life 
Insurance Co., 153 S. W. 1080 (168 Mo. App. 330), as expressed in the 
syllabus: 


“To make the ‘manual’ of an accident insurance company, defining the 
classification of risks,” etc., “a part of the contract of insurance it should 
have been plainly referred to therein and made a part thereof, or should 
have been actually written into the contract.” 

We are accordingly of the opinion that paragraph A (1) of the policy 
fails to comply with the requirement of the statute, or the interpretation to 
be given by the common law, so far as it is invoked as an exception in- 
tended to effect a reduction of the plaintiff's indemnity under the present 
state of facts. 

[6] 5. Finally, did the plaintiff suffer the “entire loss of sight” of his 
eye? This depends upon the condition of his eye and the interpretation of 
the word “entire.” Dr. Woods described the conditions as follows: 

“Q. Will you tell the jury, in simple language, what condition you find 
his eye in now? 


“A. Mr. Tracey’s vision is no better than it was when I saw him last 
February. He has no perception of color. He. by holding a bright red 
glass before his eye, or between his eye and a bright light, he couldn’t tell 
—I had two, in fact, three glasses, a yellow glass, a blue one, and a red 
one. He couldn’t tell the color of those glasses, whether it was red. blue, 
or yellow. I carr‘ed my hand back and forth across his eye, with his left 
eye entirely covered from the light, and he couldn’t see my hand go back 
and forth by the eye, in my office.” 

The meaning of the word “entire” should be determined in the light 
of the purpose and intent of the policy; why the plaintiff bought it; and 
with a construction most favorable to him. The intent and purpose of the 
policy as a business proposition was to indemnify the plaintiff for the loss 
of the complete or “entire use of his eye. The “loss of the entire sight” 
of an eye, and the loss of the entire use of an eye, by blindness, in prac- 
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tical effect, are precisely the same. Being a business contract, this policy 
should be construed, like any other contract, with reference to the object, 
purpose, conditions, and circumstances. 

The eye has earning capacity as well as the hand. To indemally the 
complete loss of the sight of the eye as an earning factor was undoubtedly 
one of the controlling reasons for taking the policy. 

We feel that it would be unfair to the company, as well as the plain- 
tiff, to impute to it the intention, by the artful employment of a word, to 
base its liability upon the frail and frivolous distinction between ocular 
ability to discriminate a flood of light from total darkness, and without the 
power to distinguish one object from another in the strongest light. 

We have little doubt that the company used the strong word “en- 
tire’ to protect itself against any possible fraud, regarding the degree of 
vision, that might be claimed to come within the terms of the policy, short 
of what might be declared a total loss of sight, based upon inability to see 
or distinguish one object from another. Accordingly, the phrase “loss 
of entire sight” should be so construed as to give the plaintiff what he 
bought and paid for, and not to defeat the whole purpose and intent of 
the contract. It should be held to mean that the entire loss of the use 
of an eye from blindness is a loss of the entire sight of that eye. But if 
technicalities were to be invoked, then the meaning of the word “sight” 
becomes as important as the meaning of the word “ent're.” “Sight” is 
defined in the Webster’s Standard Dictionary: (1) The power of see- 
ing; the faculty of vision or of perceiving objects. (2) Act of seeing; 
perception of objects by the instrumentality of the eyes; view. To “see” 
is defined: To perceive with the eye; to have knowledge of the exis- 
tence and apparent qualities of by the organs of sight ; to examine with 
the eyes; to behold; descry; view; observe; inspect. It is too plain for 
further discussion that the plaintiff had met with an entire loss of power 
to “see,” to “behold,” “descry,” “view,” “observe,” or “inspect,” as these 
terms are defined. 

He had therefore met with a “loss of entire sight,” according to the 
etymology of the words “entire” and “sight,” as employed in the policy. 

This interpretation is supported by authority as well as reason. 

International Travelers’ Association v. Rogers (Tex. Civ. App.) 163 
S. W. 421, holds that “entire” does not mean total blindness, but is suf- 
ficient if the insured had practically lost the sight of the eye. Murray v. 
Etna Life Ins. Co. (D. C.) 243 Fed. 285, is precisely in point. “An ac- 
cident policy, providing for payment for the loss of the entire sight of 
an eye, if irrevocably lost, should be reasonably interpreted; and the 
sight of an eye will be deemed lost, where there is no ability to distinguish 
and recognize objects, though light from darkness can be distinguished” 
—is the language of the rescript which accurately states the result of the 
opinion. It is further said in the opinion: 

“If his ability is so far destroyed that what remains will not to prac- 
tical and useful extent confer any of this benefit, entire sight, within the 
construction of analogous terms in insurance law, is lost. So would it be 
in popular phrase or sense. The interpretation must be reasonable and 
relative, not literal. The ability to perceive light and objects but no 
ability to distinguish and recognize objects, is not sight, but blindness.” 

We are of the opinion that the plaintiff lost the “entire sight of his 
eye” within a rational and practical interpretation of the language of the 
policy. 

Exceptions overruled. 
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HOME MUT. BEN. ASS’N v. MAYFIELD. (No. 183.) 
(Supreme Court of Arkansas. Feb. 16, 1920.) 
218 Southwestern Reporter 371. 


1. INSURANCE — POLICY SHOULD BE INTERPRETED BY 
RULES GOVERNING OTHER CONTRACTS. 


Policies of insurance should be interpreted by the rules governing 
other written contracts, where the meaning of the language used is clear 
and explicit. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE — CONSTRUCTION OF AMBIGUOUS POLICY 
FAVORABLY TO INSURED. 


In cases where there is doubt as to the meaning of the language used, 
the policy should be construed, strictly against the insurer and favorably 
to msured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — POLICY INSURING AGAINST LOSS OF EYE 
FROM DISEASE, WHETHER EXISTING OR ‘BEGINNING 
AFTERWARDS; “RESULT.” 


A policy, providing that in case of accident or disease resulting there- 
after by or because of which insured should suffer the loss of one or 
both eyes, insured might mature the full value of the policy or certifi- 
cate, insured against the loss of an eye from disease, whether or not 
the disease existed at the time of the policy or first began afterwards; 
“result’”” meaning to terminate or to end. 


(For other cases, see Insurance, Dec, Dig. § 454.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Result.) 


4, INSURANCE — MISREPRESENTATION BY APPLICANT AS 
TO CONDITION OF EYE AVOIDING POLICY. 


If an applicant for a policy insuring against loss of one or both eyes 
from disease perpetrated a fraud in misrepresenting and effectually 
concealing the condition of his eyes, such fraud avoided the insurance. 


(For other cases, see Insurance, Dec. Dig. § 291[7].) 


Appeal from Circuit Court, Crawford County; James Cochran, 
Judge. 

Suit by T. B. Mayfield against the Home Mutual Benefit Association. 
From Judgment for plaintiff, defendant appeals. Affirmed. 


Allen G. Flowers, of Fayetteville, for appellant. 
J. E. London, of Van Buren, for appellee. 
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O’BRION v. COLUMBIAN NAT. LIFE INS. CO. 
(Supreme Judicial Court of Maine. March 28, 1920.) 
109 Atlantic Reporter 379. 


1. INSURANCE ~— STATEMENTS IN APPLICATION NOT 
KNOWN TO BE FALSE WHEN MADE WILL NOT DEFEAT 
RECOVERY. 


Where statements of assured in application for accident policy as 
to condition of health, habits, etc., were made honestly, truthfully, and 
in accordance with the facts as he knew them, conditions found at post 
mortem examination will not defeat recovery. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 


2. INSURANCE—FALSE STATEMENTS IN APPLICATION TO 
DEFEAT RECOVERY MUST BE MATERIAL. 


Stipulation in accident policy that right of recovery shall be barred 
in event that any one of statements or representations of assured in ap- 
plicaton material to the acceptance of the risk or hazard assumed by the 
company is false is valid and binding, but to give it force two facts must 
concur: (1) The statement must be untrue as of the time when made; 
and (2) it must be material as regards the acceptance of the risk or as 
regards the hazard assumed by the company. 


(For other cases, see Insurance, Dec. Dig. § 253.) 


3. INSURANCE — STATEMENTS IN APPLICATION FOR 
HEALTH INSURANCE DO NOT AFFECT RECOVERY UN- 
DER ACCIDENT POLICY. 


Statements in application in paragraph marked with a star referring 
to footnote, in which company specifies that statements are “only re- 
quired for health insurance,” though false, were immaterial; the policy 
under consideration being for accident and not for health insurance. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


4. INSURANCE — NO BREACH OF CONTRACT GIVING COM- 
PANY RIGHT TO MAKE AUTOPSY. 


Where accident policy gives company right to have its medical advi- 
ser make an autopsy in case of death of assured, request for autopsy must 
be made either directly or indirectly of the beneficiary within a reasona- 
ble time, and where there has been no such request, and beneficary has 
not prevented or hindered the company from making request, there is no 
denial of contract right to company. : 


(For other cases, see Insurance, Dec. Dig. § 549.) 


5. INSURANCE—BENEFICIARY NEED NOT GIVE NOTICE OF 
OFFICIAL AUTOPSY. 


Where autopsy was made by an officer of the state in behalf of the 
state, and under the restrictions provided by statute (Rev. St. c. 141, § 
3), and not at the instigation of the beneficiary, failure to give company 
notice thereof was not a breach of provision of accident policy requiring 
the giving of timely notice to the company of autopsy; the autopsy con- 
templated being unofficial. 


(For other cases, see Insurance, Dec. Dig. § 549.) 
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6. INSURANCE — AUTOMOBILE ACCIDENT HELD SOLE 
CAUSE OF DEATH. 


Automobile accident, and not an overdose of morphine or Bright’s 
disease, held, on the evidence, the sole cause of death of assured, within 
accident policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Report from Supreme Judicial Court, Cumberland County, at Law. 

Action by Hannah O’Brion, by her guardian, against the Columbian 
National Life Insurance Company. Before the law court on report. 
Judgment for plaintiff. 


Argued before Cornish, C. J., and Hanson, Philbrook, Dunn, Mor- 
rill, and Deasy, JJ. 


Henry Cleaves Sullivan and William A. Connellan, both of Port- 
land, for plaintiff. 


David E. Moulton and William H. Gulliver, both of Portland, for 
defendant. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


BOND v. HOLLOWAY er at. (Civ. 3048.) 


(District Court of Appeal, Second District, Division 2, California. 
Jan. 29, 1920.) 


188 Pacific Reporter, 577. 


1. INSURANCE—COURT MAY ASSUME, IN ACTION ON CASU- 
ALTY POLICY THAT DEVIATION FROM ROUTE BY MO- 
TORBUS WAS AUTHORIZED BY ORDINANCE. 


In the absence of any evidence to the contrary, it may properly be 
assumed that deviation from its authorized route in the city of Los 
Angeles by a motorbus whose operator had taken out a casualty insur- 
ance policy sued on by an injured person was authorized by one or more 
of the clauses of the ordinance under which it was operated, permitting 
deviation to transport passengers to or from any public attraction or de- 
monstration, etc, 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


3. INSURANCE—FILING WITH CITY CLERK OF RENEWAL OF 
MOTORBUS CASUALTY POLICY NOT ESSENTIAL. 


Failure to have on file with clerk of city of Los Angeles various 
indorsements and extensions of casualty insurance policy issued to mo- 
torbus operator held not such a violation of the condition of the city’s 
motorbus ordinance as the casualty company could take advantage of to 
avoid its contract, when sued by a person injured by the operator’s bus; 
filing with the city clerk after the accident of agreement of renewal en- 
tered into before the accident being sufficient. 


(For other cases, see Insurance, Dec. Dig. §145[1].) 


4. INSURANCE — CASUALTY INSURER CANNOT INVOKE 
RULES FOR PROTECTION OF GRATUITOUS SURETIES, 


Like a surety on a statutory bond, a casualty insurer cannot invoke 
the strict rules which courts and statutes devised for the protection of 
gratuitous sureties. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Los Angeles County; Chas. Monroe, 
Judge. 

Action by Miles H. Bond against Joseph C. Holloway and the Pacific 
Coast Casualty Company of California, a corporation, resulting in judg- 
ment for plaintiff. From an order denying defendant company’s motion 
to vacate the judgment, it appeals. Affirmed. 


Bowen & Bailie, of Los Angeles, for appellant. 
Raymond E. Hoyt and George H. Moore, both of Los Angeles, for 
respondent. 


SLoANE, J. Appellant, Pacific Coast Casualty Company of Cali- 
fornia, was sued by the respondent to recover damages suffered by col- 
lision with a motor jitney bus owned and driven by the defendant Hol- 
loway. The latter was insured against liability under a casualty insur- 
ance policy issued by the appellant, which policy, by its terms, inured to 
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the benefit of any one having a cause of action arising out of the negli- 
gent operation of the defendant Holloway’s motorbus. On the trial be- 
fore a jury verdict and judgment were for the plaintiff in the sum of 
$2,290 and costs. Special findings were also returned by the jury; and 
this appeal is taken from the order of the trial’ court denying appealing 
defendant’s motion to vacate the judgment on alleged grounds of in- 
consistency of the judgment with the special verdict of the jury, under 
sections 663, 663a of the Code of Civil Procedure. 

Appellant relies, in its contention, upon an ordinance of the city of 
Los Angeles, where the cause of action arose, which makes it unlawful 
for any person to operate a motorbus without having first obtained a 
permit in writing from the board of police commiss‘oners, and requiring 
certain, formalities as a condition of such permit. Under the permit the 
person holding it is entitled to obtain a I'cense from the city clerk to 
operate his car over a given route, to be designated in the permit. One 
of the conditions for the permit is that the applicant shall procure and, 
at all times while operating under such perm‘t, maintain, in full force 
and effect, on file in the office of the city clerk, a good and sufficient bond 
or policy of insurance for the protection of any one who may suffer in- 
jury or damage through the negligent operation of such motorbus, such 
bond or policy in its terms to,inure to and be for the benefit and protec- 
tion of such injured persons, and to be made payable directly to the in- 
jured or damaged person. 

The defendant Holloway applied for and obtained such permit from 
the board of police commissioners, secured and filed with the city clerk, 
in due form, as required, the insurance policy issued by the appellant 
company, obtained a city license and entered upon the operation of his 
motorbus line, which, by the terms of his permit, extending from the 
Plaza, by way of Main street and Moneta avenue, to Fifty-Eighth street. 
The accident sued upon occurred thereafter on the 28th day of January, 
1916. The special verdict, which appellant contends is inconsistent with 
and fails to support the judgment, finds, in so far as material to the 
points presented in appellant’s argument, substantially as follows: The 
policy of insurance was execu‘ed August 31, 1915, for a period beginning 
August 20, 1915, and ending November 20, 1915. By special indorsement 
dated October 1, 1915, and fi'ed in the office of the city clerk on October 
4, 1915, this policy was extended and continued in force from noon of 
the Ist day of October, 1915, to midnight of the 3lst day of December, 
1915; and by a second indorsement dated December 31, 1915, said policy 
was extended and continued in force from midnight of the 3lst day of 
December, 1915, to midnight of the 3lst day of March, 1916. Such latter 
extension was not filed in the office of the city clerk until Febhyuary 3, 
1916. The accident on which this suit was based occurred on the 28th 
day of January, 1916, at the junction of Slauson avenue and Moneta 
avenue, and some 200 feet beyond and outside the route described in de- 
fendant Holloway’s permit. A permit dated August 30, 1915, was issued 
by the board of police commissioners to defendant Holloway, where- 
by he was granted permission to use his Ford car No. 150653 in carry- 
ing passengers over the designated route, and, on filing the permit in the 
city clerk’s office, said clerk was authorized to issue the defendant Hollo- 
way a license. On December 31, 1915, a new state license, No, 89377, 
was issued for defendant Holloway’s car, and the new number plate 
substituted for the old. By permit issued by the board of police com- 
missioners, of date February 1, 1916, defendant Holloway was granted 
permission to use Ford auto No. 89377 in the business of carrying pas- 
sengers for hire over the route as previously granted, and, in accordance 
with said permit, a license was issued therefor by the city clerk for a 
term of three months from the Ist of January, 1916, to the Ist of April, 
1916. At the time of the accident said Holloway had no other permit or 
license for the operation of motorbus bearing state license No. 89377 





Misc. ] Bond v. Holloway. 659 


than as last above described. By special indorsement on its policy here- 
inbefore described, and dated January 3, 1916, the appellant company 
agreed that the automobile designated in the policy bore the new state 
license No. 89377. Such agreement was filed in the office of the city clerk 
February 3, 1916. 

The particulars in which it is claimed that these special findings fail 
to support and are inconsistent with the general verdict and the judg- 
ment are: (1) That the accident occurred 200 feet beyond the prescribed 
terminus of the motorbus route; (2) that at the date of the accident the 
original permit and license to defendant Holloway on his car bearing 
state license No. 150653 had expired, and the renewal under the new 
state number, 89377, dating back to January 1, 1916, and covering the 
date of the accident, was not made until Fébruary 3, 1916, after the ac- 
cident; and (3) that at the time of the accident the agreement of ex- 
tension of the insurance policy and its application to the new state num- 
ber of defendant Holloway’s machine, which was entered into before the 
accident, was not filed with the city clerk. It is therefore argued that 
the defendant Holloway was, at the time of the injuries complained of, 
operating in violation of the ordinances of the city, as an outlaw on the 
public streets, and that, the insurance policy having been given under the 
ordinance to cover the operation of a motorbus under and in conformity 
to the law, no liability existed under the policy. 

As a matter of fact, the policy, in its terms, is not conditioned upon 
and makes no reference to the operation of the insured automobile busi- 
ness under or in pursuance to any ordinance, permit, or license, or over 
any prescribed route. But, conceding appellant’s claim that it executed 
this insurance policy as a statutory bond, and that it is therefore entitled 
to all the privileges of a surety upon a statutory bond, we find very 
flimsy legal support for its defense, and even less equity. 

[1] In the first place, the ord'nance under which the defendant Hollo- 
way was operating substantially covers the deviation by the autobus, on 
the occasion of the accident, from the prescribed route by the following 
section : 


“Tt shall be unlawful for the driver of any motorbus to deviate more 
than three blocks from the route set forth in the permit granted by said 
board of police commissioners, except as in th’s section set forth, In 
case the motorbus is so deviated it must return to the point of deviation 
and proceed in the direction it was headed before such deviation. The 
driver of any motorbus may, without spec’al permit, deviate from the 
route set forth in said permit for the purpose of transporting passengers 
to or from any public attraction or demonstration. If any route over 
which any motorbus is operated lies within five blocks of any church 
or public school, such motorbus may be diverted from such route and 
be operated to such church or public school and return to the point of 
diversion from such route and proceed in the direction in which such 
motorbus was headed before being diverted to such church or school. 
If any route over which any motorbus is operated extends into or passes 
through the business district of said city as said district is defined by 
the ordinances thereof, such motorbus may be diverted from such route 
while within said business district to any point within said district; pro- 
vided, however, that such motorbus is driven to the terminal of said 
route before the return trip is made.” . 


In the absence of any evidence to the contrary, it may be properly 
assumed that the deviation shown in this case comes under one or the 
other of these permissive clauses. 


[2] Again, there is not a word of evidence nor. any finding of the 
jury, that this motorbus was operating at the time of the accident in 
violation of law. The ordinance says that it shall be unlawful for any 
person to engage in the business of transporting passengers by motorbus 
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without complying with certain conditions and obtaining a permit. The 
defendant Holloway met these requirements and obtained his permit. 
So far as appears from the portion of the ordinance printed in the rec- 
ord, no requirement is made for renewing the permit, or making it un- 
lawful to carry on the business without a license, or indicating how often 
a license must be renewed. It is provided that the police commissioners 
may suspend or revoke the permit for failure or neglect to observe the 
requirements of the ordinance; but in this case there seems to have been 
no such suspens’on or revoca‘ion. There is no finding of the jury,.as ap- 
pellant claims, that Holloway was running his autobus line without a 
permit at the date of the accident. The finding of the jury was that at 
the time of the accident “he did not have any other permit or license 
from the city of Los Angeles for the operation of Motorbus No. 89377.” 
This was the new state serial number for the same machine covered by 
the original permit under state number 150653. We find nothing in the 
record, and our attention is called to no general law, which made it 
necessary for a new permit to issue from the police commissioners every 
time a change was made in the serial state number of the machine, 

{[3] There is no merit in the contention that there was any lapse in 
the policy of insurance merely because the agreement of renewal covering 
the period in which the accident occurred was not filed with the city 
clerk until after the accident, though duly entered into before the acci- 
dent. The ordinance does not provide that it shall be unlawful to con- 
duct any such motorbus business unless there shall be executed and re- 
main in full force and effect at all times, and on file in the office of the 
city clerk, the required indemnity policy. But such policy was executed 
and filed with the city clerk and kept in full force and effect, and, so far 
as appears, continued on file with the city clerk up to and after the acci- 
dent. It is not a fact that the po'icy at any time expired. The finding 
of the jury is that there was “an extension and continuation” of the pol- 
icy by special indorsement attached to the policy and dated December 
31, 1915, continuing it in force from midnight of the 3lst of December, 
1915, to midnight of the 3lst of March, 1916, covering the date of the 
accident. It was the execution of this extension by the insurance com- 
pany not the filing thereof with the city clerk, that continued the policy 
in force. And the jury does not find that the policy was not on file with 
the clerk at the date in question. It finds that the extension or continua- 
tion was filed with the clerk on February 3d, after the accident. It was 
executed the 3lst day of December. It was not necessary to its validity 
that it be attached to the policy at any given time to render it effective. 
In any event, the failure to have the various indorsements and exten- 
sions of this policy on file with the city clerk is not such a violation of 
the conditions of the ordinance as the appellant could take advantage of 
to avoid its contract. 

There is nothing in the findings of the jury to justify the conclusion 
that the defendant was not engaged in the lawful conduct of his motor- 
bus business, under the protection of a valid indemnity insurance policy, 
at the time of the injuries complained of. 

[4] If the argument of the court in this decision seems narrow, and 
technical, it is at least no more so than the contentions of appellant. 
Even as a surety on a statutory bond. appellant cannot invoke the strict 
rules which the courts and statutes devised for the protection of gratui- 
tous sureties. The trend of modern decisions is to place persons or cor- 
porations executing indemnity bonds as a commercial venture upon the 
same footing as the makers of ordinary contracts. 

The order appealed from is affirmed. 

We concur: Finlayson, P. J.; Thomas, J. 
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PEOPLE ex ret. KANE v. NATIONAL SURETY CO. (No. 9575.) 


(Supreme Court of Colorado. March 1, 1920. Rehearing Denied 
April 5, 1920.) 


188 Pacific Reporter, 653. 


INSURANCE—SUCCESSOR TO SURETY COMPANY HELD SUA- 
BLE DIRECTLY ON BOND ASSUMED. 


Under a contract whereby a surety company took over the business 
of another surety company, assuming all its obligations on transfer of 
all its rights, with stated intention that successor company would take 
the place of the old company, but agreeing to “repay” to the old com- 
pany, held, that administrator of an estate may sue the successor com- 
pany directly on assumed bond of defaulting executrix, regardless of 
whether contract is one of strict reinsurance, since such a contract must 
be construed in light of all its provisions. 


(For other cases, see Insurance, Dec. Dig. § 686.) 


Error to District Court, City and County of Denver; Julian H. 
Moore, Judge. 

Action by the People, on the relation of Robert H. Kane, adminis- 
trator d. b. n. of the estate of Dillie S. Aldrich, against the National 
Surety Company. Judgment for defendant, after sustaining of demurrer 
to complaint, and plaintiff brings error. Reversed, with instructions. 


Robert H. Kane, of Denver, for plaintiff in error. 
Dana, Blount & Silverstein, of Denver, for defendant in error. 


Scott, J. This case was determined upon a general demurrer to the 
amended complaint of the plaintiffs in error, plaintiffs below. The de- 
murrer was sustained, and the plaintiffs elected to stand upon their com- 
plaint. Judgment was rendered for the defendant, the National Surety 
Company, 

The amended complaint alleged that one Ozetta Marshall was the 
duly qualified executrix of the estate of Dille S. Aldrich, deceased, pend- 
ing in the county court of the city and county of Denver; that in com- 
pliance with the order of the county court the said executrix entered 
into a bond in the sum of $3,500 with the United Surety Company, con- 
ditioned upon the faithful performance of her duties as such executrix; 
that on or about the 13th day of January, 1911, the said United Surety 
Company failed or went into voluntary liquidation, and that at such 
time the said United Surety Company entered into a written contract and 
agreement with the Empire Surety Company, whereby, for a valuable 
consideration, the latter company promised and agreed to and did be- 
come liable upon the said bond, and to assume and pay all obligations, 
debts, and losses which might accrue or become payable upon said bond 
to the full extent thereof; and that by said agreement the said Empire 
State Surety Company became entitled to have and collect the future 
premiums to become due and payable by said executrix upon said bond. 
It is further alleged: 

That on the 18th day of September, 1912, the said Empire State Sure- 
ty Company either failed or went into voluntary liquidation and on said 
date “the said Empire State Surety Company and the National Surety 
Company, the defendant herein, entered into a written contract and 
agreement whereby the said National Surety Company promised and 
agreed to take over the surety business, to wit, the surety bonds upon 
which the said Empire State Surety Company was liable in the state of 
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Colorado, among which was the bond and obligation of the said execu- 
trix in the said estate of Dillie S. Aldrich, deceased, and to assume and 
become liable upon the said bond of said executrix, and to assume and 
pay all obligations, debts, and losses which might accrue or become pay- 
able upon said bond of said executrix in the event of the default of the 
said Ozetta Marshall as said executrix, to the full amount of $3,500; that 
thereupon the said National Surety Company became entitled to have 
and collect the future premiums to become due and payable by said ex- 
ecutrix upon said bond; that a full , true, and complete copy of said 
written contract and agreement, together with that list or bordereau em- 
bracing the memorandum of the said bond of the said executrix herein- 
before described and referred to, duly certified to by the office of com- 
*missioner of insurance of the state of New York, is hereto attached, 
marked ‘Exhibit B,’ and to which reference is hereby made for greater 
information and particularity.” 

It is also alleged: 

That “as a part of the consideration for which the said National 
Surety Company promised and agreed to and with the Empire State 
Surety Company to assume and agree to pay any indebtedness or loss 
that might accrue because of the default of said executrix, the said 
National Surety Company proceeded to collect and did collect the future 
premiums upon said bonds which the said executrix was bound and 
obligated to pay.” 


It is then alleged that on the 3d day of September, 1913, the de- 
fendant, the Natoinal Surety Company, filed its petition in the county 
court, asking that it be dischargéd from liability on said bond, because 
of failure of the executrix to pay to it the premiums due on said bond, 
which petition in language admits its liability on the bond sued on. A 
copy of this petition is embod‘ed in the complaint. It is further alleged: 
That the defendant failed to prosecute said petition to be released, be- 
cause of the payment of such defaulted premiums by the executrix, 
which defendant accepted. Further, that the county court, on the 26th 
day of April, 1918, ordered the said executrix to make an accounting 
and settlement of the matters and things involved in the said estate and 
to report the amount in her hands for distribution. Further, that on 
the 20th day of May, 1918, the court found the executrix to be insdefault 
and adjudged her to be indebted to the estate in the sum of $4,171.32, 
and ordered said sum to be distributed; that the executrix failed to 
comply with such order, and for such reason the court removed such 
executrix, and thereupon the plaintiff in error, Robert H. Kane, was duly 
appointed and qualified as executor. 

The complaint alleges demand and refusal to pay upon the part of 
the defaulting executrix. There seems to be but one contention of the 
defendant in error that requires consideration. The contract of the 
defendant in error with the Empire State Surety Company is set out 
in full as an exhibit, and made a part of the complaint. The contention 
is that the contract is a strict reinsurance agreement, one for indemnity 
only with the Empire Company, and the original assured has no right of 
action against the reinsurer. 


To sustain this contention, the defendant in error relies chiefly upon 
the case of Allemania Fire Co. v. Firemen’s Insurance Co., 209 U. S. 
326, 28 Sup. Ct. 544, 52 L. Ed. 815, 14 Ann, Cas. 948, From a careful 
study of that case we are not able to see how or in what way the con- 
tention of the defendant in error receives support. The action in that 
case was by the original insurer company to recover from the reinsuring 
company certain losses. The original insurer was insolvent and had 
not paid the losses, and it was contended that the action would not lie 
under a contract of reinsurance until such losses had been paid by the 
reinsured company. It was held that: 
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“The liability of the reinsurer is not affected by the insolvency of 
the reinsured company or by the inability of the latter to fulfill its own 
contracts with the original insured; and in this case the compact, not- 
withstanding it refers to losses paid, will be construed to cover losses 
payable by the reinsured company; and, in a suit by the receiver of that 
company on the compact, the fact of its insolvency and nonpayment of 
the risks reinsured does not constitute a defense.” 

The doctrine of reinsurance as there announced may not be ques- 
tioned. It is contended here that the contract before us is one of strict 
reinsurance and must be so treated. But a contract of such character, 
whatever it may be termed, must be construed in the light of its pro- 
visions, whatever be its designation, as in the case of any other contract. 
As was said in Glen v. Hope Mutual Insurance Co., 56 N. Y. 379: 

“The proper significance of these terms would, of course, vary with 
the clearly manifested intentions of the parties.” 

While the contract of the National Surety Company, defendant, with 
the Empire State Surety Company, does contract and “agree to repay 
to the Empire State Surety Company,” yet by the terms of such contract, 
the National Surety Company further agrees: 


“To fulfill all the obligations of the Empire State Surety Company 
under the bonds and policies hereby reinsured against loss as above 
stated, * * * and to pay as aforesaid, all valid claims arising as 
aforesaid under said bonds and policies in accordance with their terms 
and conditions occurring after August 22, 1912, at 4 o’clock p. m.” 

And again: 


“The Empire State Surety Company hereby transfers to the Natoinal 
Surety Company all its rights, interests, powers, and privileges under all 
such bonds and policies so that the National Surety Company may act 
thereon in all respects as if it had itself issued such bonds and such 
policies.” 

And further: 


“It being the intention of this agreement that the Natoinal Surety 
Company shall take the place of the Empire State Surety Company as 
to all such unexpired bonds and all such unexpired policies in all re- 
spects with regard to all obligations therein and for loss thereunder.” 

In these provisions of the contract will be found an express promisie 
to pay all valid obligations of the Empire State Surety Company under 
the bonds and pol'cies reinsured in accordance with their terms and pro- 
visions, and it is expressly declared to be the intention of the National 
Surety Company to take the place of the Empire State Surety Company 
as to all such, in regard to all obligations therein and for losses there- 
under. In such case the insured may sue the reinsurer directly, and 
his right of action against the reinsured is merely cumulative. It was 
said in Barnes v. Hekla Fire Insurance Co., 56 Minn. 38, 57 N . W. 314, 
45 Am. St. Rep. 438: 


“Tt will be conceded that the agreement between the two companies 
set out in the answer is not merely a contract of reinsurance, but also 
to pay, and to assume the payment of, losses of parties indemnified by 
policies issued by the defendant company re‘nsured. Reinsurance is a 
mere contract of indemnity, in which an insurer reinsures risks in another 
company. In such a contract the policy holders have no concern, are- 
not the parties for whose benefit the contract of reinsurance is made, and 
they cannot, therefore, sue thereon. But the agreement alleged in this 
case ig not a mere reinsurance of the risks by the reinsurer, but it em- 
braces also an express agreement to assume and pay losses of the policy 
holder, and is therefore an agreement upon which he is entitled to main- 
tain an action directly against the reinsurer. Johannes v. Phenix Ins. Co., 


66 Wis. 50, 27 N. W. 414 [57 Am. Rep. 249].” 
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See, also, Ruohs v.. Insurance Co., 111 Tenn. 405, 78 S. W. 85, 102 
Am. St. Rep. 790; Glen et al. v. Hope Mutual Ins. Co., 56 N. Y. 379. 

We think that the complaint sufficiently states a cause of action 
against the defendant. The judgment is reversed, with instructions to 
proceed in accordance with the views herein expressed. 

Reversed. 


Garrigues, C. J., and Denison, J., concur. 


ROUSE v. ST. PAUL FIRE & MARINE INS. CO. (No. 15737.) 
(St. Louis Court of Appeals. Missouri. March 2, 1920.) 
219 Southwestern Reporter 688. 


1. INSURANCE—POLICY COVERING COLLISION OF AUTOMO- 
KILE. WITH ANY OTHER AUTOMOBILE, VEHICLE OR 
“OBJECT” INCLUDES COLLISION WITH EMBANKMENT. 


Under a policy of accident insurance covering damages to an auto- 
mobile by being “in collision with any other automobile, vehicle or object 
* * * excluding damages caused by striking any portion of the road- 
bed” the word “object” does not mean some object similar to an automo- 
bile or vehicle, within the rule ejusdem generis, but should be construed 
in its ordinary and usual acceptation, as implying that which is visible or 
tangible, and includes an embankment beyond the traveled portion of the 
roadbed. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Object.) 


2. INSURANCE—EXCEPTION IN AUTOMOBILE ACCIDENT 
POLICY OF DAMAGES CAUSED BY STRIKING THE “ROAD- 
BED” DOES NOT INCLUDE AN EMBANKMENT. 


Where a policy of automobile accident insurance covered damages 
to the automobile by “being in collision with any other automob'le, vehicle 
or object * * * excluding damages caused by striking any portion of 
the roadbed,” and the automobile was injured by skidding from an em- 
bankment and colliding with the earth at the bottom thereof, damages 
were recoverable, such embankment not constituting a part of the roadbed, 
the term “roadbed” applying only to that portion of the road which was 
constructed and used for travel. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Roadbed.) 


3. INSURANCE — POLICY COVERING DAMAGE TO AUTOMO- 
BILE BY COLLISION DOES NOT INCLUDE ACCIDENTS 
GENERALLY. 

In an action on an automobile accident policy covering damages “in 
collision with any other automobile, vehicle, or object,” an iinstruction, 
allowing recovery by plaintiff upon a mere showing of damage by acci- 
dent, was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 424.) 
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Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by J. D. Rouse against the St. Paul Fire & Marine Insurance 
Company. -Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


Anderson, Gilbert & Hayden, of St. Louis, for appellant. 
H. F. Chenot and W. G. Schofield, both of St- Louis, for respondent. 


BEcKER, J. Plaintiff below brought suit to recover under a policy of 
automobile accident insurance issued to him by defendant. The policy 
sued upon, among other things, provides that it should cover damages to 
plaintiff’s automobile by being “in collision with any other automobile, 
vehicle or object, * * * excluding damages caused by striking any 
portion of the roadbed.” 


The petition alleges that plaintiff's automobile was damaged by rea- 
son of its skidding on the road, whereby the automobile was precipitated 
down an embankment along the side of the road, and “came in contact 
and collided with the earth at the bottom of said embankment;” that the 
damage to the automobile and its equipment, which was the cost of the 
repairs on the same, was the sum of $241. The petition concludes with a 
prayer for judgment in the sum of $216 (which is the total sum of the 
damages alleged, less an item of $25 not covered by the policy of insur- 
ance), and also prays for 10 per cent of the said amount for vexatious 
delay in the payment of plaintiff’s said loss, and for the sum of $200 for 
attorney's fees, necessitated by reason of the defendant’s alleged vexa- 
tious delay and refusal to pay. 


The answer is a general denial, and a further answer that under the 
policy defendant would not be liable for any damages to plaintiff’s auto- 
mobile which was caused by said automobile striking any part of the 
roadbed of any road on which it was being driven and that whatever 
damage, if any, was caused to or suffered by plaintiff’s automobile, “was 
caused by said automobile striking the roadbed of said road,” for which 
reason defendant alleges that it is relieved of all liability to plaintiff for 
any damage which may have been suffered by said automobile. 


The jury returned a verdict for plaintiff for $370.16 which included 
the full amount of the damages claimed, with interest, plus 10 per cent 
as damages for vexatious delay, and an attorney’s fee for plaintiff in the 
sum of $125. From the judgment rendered thereon the defendant in due 
course brings this appeal. 


Learned counsel for appellant have correctly stated in their argument 
that the fact as shown by the record in this case are very meager, 
though uncontradicted. The case depends wholly upon the testimony of 
plaintiff’s son, who was driving the machine at the time of the accident, 
and who was the only witness testifying who knew the facts. His testi- 
mony is in effect that he was driving the automobile westwardly along 
Manchester road in St. Louis county; that at the point of the accident 
the road was so constructed that on the left-hand, or south, side there 
was an embankment and a diitch from four to six feet deep; that just 
before reaching this part of the road, as one approaches from the east, 
there is a slight curve in the road, wh’ch at this point is narrow, and at 
the time of the accident was mudddy and slippery, a rain having fallen 
very shortly before. While attempting to round said curve in the road 
the wheels of the automobile skidded off the road, and the automobile 
turned over and rolled into the ditch. 


On cross-examination plaintiff’s son testified that the machine went 
off the road on the side toward the embankment, and the machine turned 


over on its left side and rolled down the embankment into the ditch. In 
answer to the question: 
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“And when your machine first turned over, the left-hand side of the 
machine hit the embankment. and then it turned down over into the 
ditch ?” 

—he answered: 

“Yes, sir. I can’t say how many times it turned over.” 

At the close of plaintiff’s case the defendant asked for an instruc- 
tion in the nature of a demurrer, which the court refused. The defend- 
ant offered no testimony. 

_ Appellant’s first assignment of error is the refusal of the court to 
give the requested instruction, asked at*the close of the case, that the 
jury must find for defendant. Under the policy here sued on, the bur- 
den is upon the plaintiff to prove by the greater weight of the evidence 
that the damage done to the injured automobile resulted from its being 
in collision with “another automobile, vehicle or object,” but if the dam- 
age done to the automobile resulted from its striking the roadbed, then, 
under the terms of the pol‘cy plaintiff cannot recover. Appellant con- 
tends that plaintiff's proof wholly failed to establish a collision within 
the meaning of the policy sued, on because the policy, so far as collision 
‘s concerned, covers only damages by being in collision, “with any other 
automobile, vehicle or object.” which provision, it is argued, can only 
be construed to intend to cover damages resulting from the automobile 
striking or collid’'ng with either another automobile or vehicle, or some 
object similar to an automobile or vehicle. while the automobile is mov- 
ing either ahead or backwards and not by its falling upon some object 
or some object falling upon it. 

[1] We cannot concede to the view that the word “object” as used 
in the pol’cy should be construed to mean “some object similar to an 
automobile or vehicle.’ We are inclined to the view, and so hold, that 
the word “object” should be construed in the ordinary and usual accepta- 
tion of the word, and that the rule of ejusdem generis is not applicable. 
The word “object’.’ in its proper significance implies that which is visible 
or tangible, and as here used should be construed in the broad, common, 
and usual acceptation of the word. We are more confirmed in our view 
that the rule of ejusdem generis was not intended to apply to this pro- 
vision of the policy by the words used in the policy itself; for, while the 
policy covered damage to the automobile by being in collision with any 
other automobile, vehicle, or object, it specifically excludes “damage 
caused by striking any portion of the roadbed, or by striking the rails 
or ties of street. steam, or electric railroads,” and if the contention of 
the appellant that the word “object” was intended to cover only “some 
object s'milar to an automobile or vehicle” were correct, then there would 
be no need for setting out in the policy the specific exception above noted. 

[2] Appellant further contends that there can be no recovery in this 
case, in that the evidence shows that whatever damage may have been 
done to the automobile was caused by its striking the embankment which 
is part of the roadbed, and the policy specifically excluded “damage by 
striking any portion of the roadbed.” This construction of the word 
“roadbed,” when used in a policy of this character, should not be adopted. 
We must keep in mind the fact that the term “roadbed” as here used 
refers to streets and public highways, and has no reference to railroads. 
This court, in the case of Stix v. Travelers’ Indemnity Co., 175 Mo. App. 
171, 157 S. W. 870, with reference to the use of the term “roadbed” in 
an automobile accident policy, held that a gutter constructed in a street 
or on a roadway and alongside of the roadbed was not a portion of the 
roadbed, and in the course of the opinion said: 

“Here the policy does not exclude loss or damage caused by striking 
any portion of the roadway or street, but rather confines the exemption 
of liability to the more restricted area of the ‘roadbed.’ In common 
roads the term ‘roadbed’ refers to the whole material laid in place and 
ready for travel. See Webster's Dictionary. Obviously the roadbed in- 
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volved here consisted of that portion between the gutters on either side 
which was constructed for travel, and not to the gutters designed for the 
purpose of draining water from the adjacent roadbed. The court did not 
err in instructing the jury that the granitoid gutter constituted no part 
of the roadbed.” 

And so with reference to the cases before us. we hold that the term 
“roadbed” applies only to that portion of the road which was constructed 
and used for travel. In this view of the meaning of the word “roadbed” 
the embankment was not such a part of the roadbed as to fall within 
the exemption contended for by appellant. 

[3] This record, however, contains prejudicial error, in that the 
court, at the instance of plaintiff below, gave the following instruction: 


“The court instructs the jury that if you shall find and believe from 
the evidence that the defendant did insure plaintiff herein against the 
loss or damage by accident as alleged in petition filed in this case, and 
plaintiff sustained such loss or damage by accident, as alleged in said 
petition, during the life of said policy of insurance, then your verdict 
must be for the plaintiff.” (Italics ours.) 


[4] It will be noted that the policy did not insure plaintiff against 
loss or damage by accident, and that something more was necessary to 
entitle plaintiff to recover other than his merely sustaining a loss or 
damage by accident, namely, it was necessary that the damage be sus- 
tained by being in collision with another automobile, vehicle, or object. 
The owner of an automobile insured by a policy of this character may 
suffer damage by accident in a great many ways that cannot constitute 
damage by collision, and which would not entitle him to recovery. The 
instruction purports to cover the entire case, and to direct a verdict, 
and that therefore said error is prejudicial, and could not be cured by 
other instructions given, needs no citation of authorities. 

[5] The instruction contains further error. in that it refers the jury 
to the loss or damage “as alleged in the petition filed in this case.” This 
practice is to be condemned. Instructions must be predicated upon perti- 
nent facts (keeping within the scope of the pleadings), and the instruc- 
tions should refer the jury to the evidence, and not to the pleadings. 

It follows that the judgment should be, and is hereby, reversed, and 
the cause remanded. 


Reynolds, P. J., and Allen, J., concur. 
A ee = 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, v. 
PIEDMONT RY. & ELECTRIC CO. (No. 333.) 


(Supreme Court of North Carolina. March 31, 1920.) 
102 Southeastern Reporter 636. 


1. INSURANCE—LIABILITY POLICY CONSTRUED AS ENTITL- 
ING INSURER TO HAVE PAY ROLL OF POWER PLANT 
INCLUDED IN COMPUTING PREMIUMS. 

A liability insurance policy issued to a railway and electric light com- 
pany held to cover everything except the operation of a street railway 
and the railway power lines, and hence to entitle the insurer to have the 
pay roll of insured’s power plant included in computing the premium, 
which was based on the pay roll. 

(For other cases, see Insurance, Dec. Dig. § 183.) 

Vol. LV—44. 








668 Insurance Law Journal, Vol. 55. [ June, 1920. 


2. INSURANCE—DESCRIPTION OF WORK COVERED BY LIA- 
BILITY INSURANCE CONSTRUED. 


In a provision of a liability insurance policy describing the work 
covered by the insurance as the operat‘on, maintenance, and extension of 
lines and the making of service connections, the word “operation” was 
not used as a mere caption or heading, but was itself one of the things 
intended to be insured. 


(For other cases, see Insurance, Dec. Dig. § 168.) 


4. INSURANCE—POLICY CONSTRUED IN FAVOR OF INSURED. 


Insured is entitled to a favorable interpretation of the policy, when 
there is any ambiguity in i‘s language. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Alamance County; Calvert, Judge. 

Action by the Ocean Accident & Guarantee Corporation, Limited, 
against the Piedmont Railway & Electric Company. From a judgment for 
defendant, plaintiff appeals. New trial granted. 


Plaintiff, on or about June 29, 1915, issued and delivered to the de- 
fendant, Piedmont Railway & Electric Company, a public liability insur- 
ance policy, set out in the record. The premium to be paid for this lia- 
bility insurance was $9 per each $100 of compensation of said defendant 
to its employees working at and in the places covered by said insurance, 
as per its three monthly pay rolls. Plaintiff sues for a balance alleged 
to be due on the premium, and a'leges that these three monthly pay rolls 
amounted to $5,042.45, exclusive of the pay roll of the employees of said 
street railway company, which was specifically excluded because injuries 
to persons occurr'ng by reason of the operation of the street railway 
were not covered by the policy. 

Defendant does not in terms deny the plaintiff’s allegation as to the 
amount of the pay roll, but does deny*that the pay roll of defendant’s 
power plant and light plant, which is run in connection with the power 
plant, should be included in the pay roll on which the premium is based. 
It was agreed that, if the pay roll of the power plant is included, defend- 
ant would owe plaintiff $222.90, and that if said part of defendant’s pay 
roll is not included defendant would owe plaintiff nothing. The parts 
of the policy itself material to the controversy are as follows: 


“The premium is based upon the entire compensation earned, during 
the policy period, by all employees of the assured not herein elsewhere 
specifically excluded, engaged in connection with the work described in 
and covered by this policy.” 

“4. A full description of the work covered by this policy, the 1oca- 
tions of all places where such work is to be done, the estimated com- 
pensation of employees engaged therein for the term of this policy, the 
ptemium rate or rates, and the deposit premium are given hereunder: 


“Description of work covered by this policy: Electric light and 
power companies, operation, maintenance and extension of lines, and 
making service connections. 

“Locations of all places where such work is to be done: Alamance 
and Orange counties. North Carolina. 

“Estimated compensation for policy period: See three monthly pre- 
mium adjustment indorsement. 

“Premium rate per $100 of commission: $9.00. 

“Deposit premium: ————. 

“Tt is understood and agreed this policy shall not apply to bodily in- 
juries or death caused directly or indirectly by reason of the operation or 








Misc.] Ocean Acc. & Guar. Corp. v. Piedmont Ry., &c. 669 


maintenance of the street railway, or its power lines or any other work 
in connection with the street railway or railway power lines. [Then fol- 
lows statement of special work done at all locations mentioned in policy, 
which are not covered by it, unless a specific amount of compensation, 
premium rate, and deposit are stipulated for.] 


“8. No work of any nature not herein disclosed is done by the as- 
sured at the places covered hereby, except as follows: Operation of 
street railway not covered hereunder.” 


The plaintiff contended that it was entitled to a premium which 
should be arrived at by taking a percentage of the entire pay roll of 
the defendant. The defendant contended that the premium was to be a 
percentage of only a part of its pay roll, and was not to include the pay 
roll of its employees engaged where the public was forbidden to go, and 
where there would be no danger of injury to the public to wit, the pay 
roll of its employees actually engaged in and about its power house. If 
the contention of the plaintiff is correct, then the defendant would be 
due the balance sued for. If the contention of the defendant is correct, 
then it has paid plaintiff all sums due. 


The trial judge, upon the admitted facts and other evidence which 
was not disputed, found for the defendant, and found that the defendant 
had paid all premiums it had contracted to pay, and there was a verdict 
and judgment for the defendant. Plaintiff excepted and appealed. 


W. S. Coulter and A. H. King, both of Burlington, for appellant. 
John J. Henderson and Parker & Long, a]l of Graham, for appellee. 


WALKER, J. (after stating the facts as above). [1] We are required, 
in construing this policy, to examine the entire writing, and to base our 
conclusion as to its meaning upon the contract as a whole. The language 
of the instrument is very comprehensive and when properly construed, 
it embraces all kinds of work and operation and all risks arising there- 
from, except those in connection with the defendant’s street railway, or 
its power lines. If the exception was intended to cover other operations 
or other risks, why was it not expressed in the writing. The language 
of the exception is very clear and explicit, for it provides that— 


“No work of any nature, not herein disclosed, is done by the assured 
at the places covered hereby, except the operation of street railway which 
is not, covered hereunder.” 


That states, without the shadow of a doubt, that the policy of in- 
surance includes everything except the operation of the street railway; 
otherwise it would have been added in unmistakable language that there 
was a further exception in regard to the operation of the light and 
power plant. How this construction can be avoided, under the rule of 
law prescribed for ascertaining the meaning of a written contract, we 
are at a loss to know. The language of the exception is an unerring 
index to the meaning of the instrument, as it eliminates the only thing 
not insured and leaves all that is left to be covered by the policy. 

[2] Again: Section 4 of the “statement” shows what was intended 
with respect to the risk assumed by the plaintiff, and for which the de- 
fendant promised to pay the premium as fixed by the contract by the 
formula set forth therein. It describes the "work” covered by the in- 
surance as “Operation, maintenance and extension of lines and making 
of service connections.” The word “operation,” in that paragraph, was 
not used as a mere caption or heading, that included only “maintenance” 
and extension of lines and making service connections, but is itself one 
of the things intended to be insured, as if it had been expressed: 


“The operation of the lines, as well as the maintenance and exten- 
sion, including the making of service connections.” 
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It was something separate and apart from the other things specified, 
and not a general or descriptive title in relation to them. This expres- 
sion, “Operation, maintenance and extension,” etc., immediately follows 
these words in the policy: 

“A full description of the work covered herein and the location of 
all places where such work is to be done,” etc. “are given hereunder.” 

So that everything is included except “operation or maintenance of 
the street railway or the power lines or any other work in connection 
therewith.” 

[3] There are other reasons which lead us to the same conclusion, 
that the defendant is liable for the remainder of the premium, claimed 
by the plainiiff. There is a general rule as to contracts that all prior 
regulations or, agreements are merged in a subsequent written contract 
touching the same subject-matter, which is now too well established to 
need the support of cited authority. Therefore, when a policy of insur- 
ance, properly executed, is offered by the insurer and accepted by the 
insured as the evidence of their contract, it must be conclusively pre- 
sumed to contain all the terms of the agreement for insurance by which 
the parties intend to be bound. If any previous agreement of the par- 
ties shall be omitted from the policy, or any terms not theretofore con- 
sidered added to it, the: parties intend to be bound. If any previous 
agreement of the parties are necessarily presumed to have adopted the 
contract as written as the final form of their binding agreement. This 
was said in Clements v. Insurance Co., 155 N. C. 57, 70 S. E. 1076, 
and is well supported by Vance on Insurance, p. 348, cited and ap- 
proved by us in that case. What, therefore, passed between the parties 
prior to the delivery of the policy, must be taken by us as abandoned at 
that time, and the policy substituted for it, as the later and final expression 
of their agreement. It is to be presumed that the defendant read the 
policy before accepting it, and that the terms stated therein were satis- 
factory. It was said ‘n Insurance Co. v. Mowry, 96 U. S. 547, 24 L. Ed. 
674, by Justice Field: 

“The entire engagement of the parties, with all the conditions upon 
which its fulfillment could be claimed, must be conclusively presumed 
to be there stated. If, by inadvertence or mistake, * * * provisions 
were omitted, the parties could have had recourse for a correction of the 
agreement to a court of equity, which is competent to give all needful 
relief in such cases. But, until thus corrected, the policy must be taken 
as expressing the final understanding of the assured and of the insurance 
company.” 

This was approved in Floars v. Insurance Co., 144 N. C. 232, 56 
S. E. 915; Wilson v. Insurance Co., 155 N. C. 173, 71 S. E. 79; Clements 
v. Insurance Co., supra. The doctrine is well stated, as to all contracts, 
and especially with reference to policies of insurance in 9 Cyc. 391, as 
follows: 


“Where one accepts a paper which he knows contains the terms of an 
offer, he will be bound by it, and cannot be heard to say that he did not 
read it, or did not know what it contained. This principle finds frequent 
application in b'lls of lading, express receipts, and the like. So, where 
a person receives an insurance policy pursuant to an application, it is his 
duty to examine it and see those things in respect thereto which are open 
to ordinary observation by a person of ordinary intelligence, and if he 
neglects to do so, taking it for granted that what he has received is what 
he applied for, or intended to apply for, such conduct on his part amounts 
to an acceptance of the policy received, regardless of whether it corres- 
ponds to the policy applied for, or intended to have been applied for, or 
not, and if it does not.so correspond he cannot be heard to complain.” 


If the defendant desired the policy to be drawn differently, it should 
have made this known before it was accepted, and rejected the policy 
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unless its wish was complied with. Besides, defendant was retaining a 
policy, which offered larger protection to it than was claimed, and if 
any accident had occurred in the operation of the light or power lines, 
for which it was liable in damages by reason of its negligence, or for 
other cause, it could have claimed indemnity, and, this being so, why 
should it not pay the corresponding premium. It would seem to be 


equitably estopped by this fact, though this is immaterial and is not 
decided, 


[4] Defendant could have asked for a liberal construction of this 
policy in its favor, and the solution of any doubt, as to the meaning of 
these clauses, against the insurance company. We have held that the 
insured is entitled to a favorable interpretation, when there is any ambi- 
guity in the language of a policy. Bray v. Insurance Co., 139 N. C. 390 
51 S. E. 922; Power Co. v. Casualty Co., 153 N. C. 275, 69 S. E. 234, 
Vance on Insurance, 429. Such a claim for construction surely would 
have been sustained by us, and the present defendant would have se- 
cured a benefit thereby for which it would owe the plaintiff the premium 
now claimed by it. So that defendant had a policy for full insurance, 
excepting the railway operation, and it must therefore pay the premium 
thereon as fixed by the rules of the company. It follows that, in any 
view, the court erred in its decision. 

New trial 
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JOHNSON vy. BETTS er AL., Corporation Commission. (No. 1759.) 
(Supreme Court of Arizona. March 20, 1920.) 
188 Pacific Reporter, 271. 


1, INSURANCE—CORPORATION COMMISSION UNDER INSUR- 
ANCE—LAWS OR ITS RULES HAS NO POWER TO GRANT  , 
REHEARING OF CHARGES AGAINST INSURANCE AGENT. 


Under Civ. Code 1913, par. 3414, providing for issuance of licenses 
to insurance agents, and Laws 1915, c. 58, making it unlawful for a 
foreign insurance company to write or accept any insurance policy ex- 
cept through its lawfully appointed and authorized agent, and providing 
that when a solicitor or agent accepts an application from any person not 
provided with a certificate the commission shall, upon due proof or no- 
tice, suspend or revoke the certificate of such agent or solicitor, the Cor- 
poration Commission, which is authorized to hear such charges, has no 
power to grant a rehearing after having once disposed of the charges 
in favor of the insurance agent, nor can it grant a rehearing under its 
rules promulgated pursuant to Const. art. 15, § 6, declaring that all ap- 
plications relating to matters over which the commission has jurisdiction 
and which are not covered by preceding rules shall be made by a pe- 
tition; the procedure being such as the commission may prescribe. 


(For other cases, see Insurance, Dee. Dig. § 22.) 


























2. INSURANCE — CORPORATION COMMISSION CANNOT, IN 
PROCEEDING AGAINST INSURANCE AGENT, EXERCISE 
POWERS UNDER PUBLIC SERVICE CORPORATION ACT. 
The Corporation Commission cannot, having disposed in favor of an 

insurance agent. of a charge that he accepted an application for a life 

policy procured by one not a licensed agent, grant a rehearing by virtue 
of powers conferred on it by the Public Service Corporation Act; the 
provisions of such act found in Civ. Code 1913, par. 2336 et seq., being 
restricted to proceed ngs before the commission affecting public utilities. 


(For other cases, see Insurance, Dee. Dig. § 22.) 


3. INSURANCE — POWERS OF CORPORATION COMMISSION 
OVER INSURANCE COMPANIES BEING STATUTORY 
ONLY NECESSARY POWERS ARE IMPLIED. 


While the Corporation Commission is a creature of the Constitution, 
and by it vested with named powers over public service corporations, 
its supervisory powers over insurance companies are statutory, and it is 
governed by the rule that special tribunals exercising special summary 
powers must find their authority within the statute. having no common- 
law or implied powers, except such as are absolutely necessary to carry 
out powers expressly granted. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE — CORPORATION COMMISSION IN HEARING 

CHARGE AGAINST INSURANCE AGENT HELD TO ACT IN 

A JUDICIAL OR QUASI JUDICIAL CAPACITY. 

The Corporation Commission, in hearing evidence in proof of a 
charge that an insurance agent accepted an application for a policy pro- 
cured by an unlicensed agent, is acting in a judicial or quasi judicial 
capacity, and is also acting in such capacity in granting a rehearing. 
(For other cases, see Insurance, Dee. Dig. § 22.) 
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Appeal from Superior Court, Maricopa County; F. H. Lyman, Judge. 

Suit by Ira J. Johnson against Amos A. Betts and others, constitut- 
ing the Corporation Commission of the State of Arizona, praying that a 
writ of prohibition be issued against the Commission. From a judgment 
denying the relief and dismissing the complaint plaintiff appeals. Re- 
versed and remanded, with directions. 


Bullard & Jacobs, of Phoenix. for appellant. 
Wiley E. Jones, Atty. Gen., and C. M. Gandy, Asst. Atty. Gen., for 
appellees. 


AMERICAN SURETY CO. OF NEW YORK v. CRESSON CONSOL. 
GOLD MIN. & MILL. CO. (No. 9282.) 


(Supreme Court of Colorado. March 2, 1920.) 
188 Pacific Reporter, 724. 


2. INSURANCE—INJUNCTION BOND HELD IN FORCE UNTIL 
TERMINATION OF _ PROCEEDINGS TO _ REVIEW, 
WHETHER BY ERROR OR APPEAL. 


Where injunction bond provided for payment of premiums to surety 
until “expiration, without appeal or proceedings to review, of the time to 
appeal from or review any adjudication or determination directly or 
indirectly fixing or discharging such liability,” the bond was in effect 
until termination of review proceedings, whether by appeal or by writ of 
error, requiring payment of premium until such time. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Error to District Court, El Paso County; John W. Sheafor, Judge. 

Action by the American Surety Company of New York against the 
Cresson Consolidated Gold Mining & Milling Company. Judgment for 
defendant, and plaintiff brings error. Reversed and remanded, with 
directions. ; 


Willis L. Strachan, T. C. Turner, and John A. Carruthers, all of 
Colorado Springs, for plaintiff in error. 
Hildreth Frost, of Colorado Springs, for defendant in error. 
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NORTHWESTERN TITLE INS. CO. v. FISHBACK, State Ins. 
Com’r. (15710.) 


(Supreme Court of Washington. March 20, 1920.) 
188 Pacific Reporter 469. 


1. INSURANCE—DOMESTIC TITLE INSURANCE COMPANY 
MAY INSURE PROPERTY SITUATED WITHOUT STATE, 
BUT DEPOSITS PROTECT DOMESTIC POLICIES ONLY. 
Under Insurance Code (Rem, Code 1915, § 6059-84, subd. 4), as 

amended by Laws 1919, c. 47, § 1, and Rem. Code 1915, § 6059-197, and 

section 6059-199, subd. 3, a Washington title insurance company has a 

right to write title insurance in the state on property situated without 

it, but such policy holders must look only to general assets for satisfac- 
tion of claims; statutory deposits in s‘ate being for satisfaction only of 
claims of holders of policies on propertyy within it. 


(For other cases, see Insurance, Dec. Dig. § 8.) 


Department 1. 

Appeal from Superior Court, Thurston Count; D. F. Wright, Judge. 

Action by the Northwestern Title Insurance Company against H. O. 
F'shback, State Insurance Commissioner. From judgment for plaintiff, 
defendant appeals. Affirmed. 


L. L. Thompson, Atty. Gen., and John H. Dunbar, of Olympia, for 
appellant. 

W. H. Winfree. of Spokane, and Chadwick, McMicken, Ramsey & 
Rupp, of Seattle, for respondent. 
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TOPICAL INDEX 


From January to June, 1920, inclusive. 





I, Control and Regulation in General. 
§ 1. RIGHT TO INSURE IN GENERAL. 


Statute permitting certain organizations to issue life insurance con- 
tracts, refers to both assessment and old-line companies. Mid- 
land Casualty Co. v. Frame (Col0.)......cccceeeceseeeccceenes ° 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


Statute cited, held not impliedly repealed by subsequent statute.— 
Omission of certain sections did not change meaning to be given 
the term, “life insurance’, Midland Casualty Co. v. Frame 


(Colo.) COCO ORO REESE eOE TE EE EOE OOOO EEE HOOD H EE HELE E EEE DERE® 


§ 6 UNAUTHORIZED INSURANCE. 


Where plaintiff engaged cargo space on ship, contract whereby defendants 
agreed to procure war risk insurance at specified premium rate was 
not “conduct of insurance business’ in violation of statute, nor were 
defendants “engaged in insurance business.’””’ Calumet & Hecla Min- 
ing Co v. Stafford et al. (U. S.)........ Ot ebe ates es oon sic edeecene eene 


g 7. LICENSE FEES AND TAXES. 


2 
In view of statute, court did not err in granting interlocutory injunction 
against city which was undertaking to collect taxes from life com- 
pany without deducting reserve funds from total assets. City of 
Atiante v. Standard Life Ins. Co. (Ga). .ccvcccccscccccssccccsccccs 
Act requiring payment of fire insurance company of a per centum tax 
and gross premium receipts to defray expenses of fire marshal’s 
office, held invalid. Thomas v. Hurst Home Ins. Co. (Ky.)...... 
Tax is on income received during year as regards domestic corporations—where 
insurer allows agents to give 30 days for payment of premiums and re- 
quires them on fifth of each month to remit balance due it, as shown 
by last preceding monthly statement, premiums received but not yet 
remitted are “received” by it within Acts, but not so as to premiums 
not yet paid to agents—petition of company for refund of excise 
and income tax is properly dismissed, amount of premiums received 
by it or agents, proper basis for tax not being shown—reserve funds 
required by State insurance department are “‘required by law” within 
acts—term “reserve” in insurance law relative to tax acts allowing 
additions to reserve funds is technical—‘“reserves” required by insur- 
ance departments of various states held used in nontechnical sense, 
equivalent to assets—diminution in reserves over preceding year is 
not taxable as income. Maryland Casualty Co. v. United States (U. S.) 
Guaranty and surety companies required to pay franchise tax under state 
statute, must be deemed “insurance companies” and liable for state 
license tax—that Legislature specifically exempted life companies 
from license tax, does not show intention to exclude guaranty and 
surety companies. Greene, Auditor Public Accounts, v. National Surety 
Company (CERY.) cccccscccccccssrccvcesscccevccccccsrccvccccccscceces 
Dividends or surp!us which life companies are required by statute to pay 
policy holders, must he excluded in determining income of company 
for taxation—in computing such income, depreciation of sescurities 
taken at market value during year cannot be deducted where de- 
preciation was not realized by sale of such securities. New York Life 
Ins. Co. v. Anderson, Internal Revenue Collector (N. Y.)...... Sewanee 


§ 8 RESOUPCES AND SECURITIES. 
Domestic title insurance company may insure property situated without 


state but such policy holders must look only to general assets for 
satisfaction, Northwestern Title Ins. Co. v, Fishback (Wash.)..... 


§ 10 SUPERVISION BY PUBLIC OFFICERS OR COURTS 
Powers of corporation commission over insurance companies, being statutory, 
must find its authority within statute, having no common law or 
implied powers except such as are absolutely necessary to carry out 
powers expressiy granted. Johnson v. Betts (Ariz.). 


§ 14. BOARDS OF UNDERWRITERS 


Though policy provided that only general officer can waive any condition, 
notice to agency of condition of insured when policy was delivered 
is notice of company. Chapman v. Mut. L. Ins. Co. (La.)......... 


279 


413 


92 


406 


674 


672 


554 


§ 15 FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 


Foreign insurer, having certificate entitling to do business in state, was not 
required to limit its contract to period during which at time of 
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executing contract, it was authorized to do business, nor from mak- 
ing premium payable in installments due after expiration of such 
period. American Fidelity Co. v. Leahy (N. Y.)..cccocccccccese 

Fraternal benefit society that took over membership of similar society doing 
business in state, adopted local organizations, attached riders to policy 
assuming liabilities under policies, levied and collected premiums and 
dues on politcies, paid losses and directed representatives to solicit 
insurance, was doing business in state. North American Union v 
CHNIER KAUMD ac cnccuss ciseehGVenk Fines u kiss manmebe Raemacusaeehmae are 

While in equity a rescission of contract may be adjudged on ground of uni- 
lateral mistake in contents, there must be mutual mistake or inad 
vertence or excusable mistake of one party and fraud of other as to 
agreement, in order that reformation may be adjudged. Metzger v. 
fitun Yas, CO. (MN, Vidvccoscccccscss “u eeceeccncveccees 

Foreign fraternal benefit society taking over domestic society on merger and 
assuming certificates and dealing with local agent of domestic society 
relative to claims and continuance of business is ‘doing business’”’ 
in state. Nortn Amer. Union v. Johnson (Ark.) 


§ 21. LOCAL FUNDS AND SECURITIES. 


Held that moneys deposited by foreign insurance company belong to such in- 
surance company and that all interest earned while on deposit be- 
comes part of such funds. Des Moines Mut. Hail & Cyclone Ins. 
4ss’n v. Steen (N. Dak.) eo ecccsccccceccescnceeseessce 


§ 22. APPOINTMENT AND REGULATION OF LOCAL AGENT. 


One licensed to solicit insurance as agent need not procure additional 
license as agent of particular company even if foreign. National 
arete Ch... Vi SRR. Cenc csedesaeccncecsueadven obanhs + centaexs 

Corporation commission under insurance laws or its rules has no power to 
grant rehearing o* charges against insurance agent after having 
once disposed of them in his favor.—In hearing evidence in proof 
of charge that agent accepted application from unlicensed agent, 
commission is acting in judicial or quasi judicial capacity and also 
acts in such capacity in granting rehearing. Johnson v. Betts 
(Ariz ) ° 


§ 26 ACTIONS. 


Fraternal benefit society, doing business in state in violation of statute, is 
estopped to deny it had a license or that superintendent of insurance 
was its agent for purposes of service of process in action for agent’s 
compensation. North American Union v Oliphint (Ark.).......... 

Foreign fraternal! benefit society doing business in violation of statute is 
estopped to deny it had ticense or that superintendent of insurance 
was its agent for purpose of doing business North Amer. Union v. 
Johnson (Ark.) 


§ 30. OFFFNSES RY AGENTS OR BROKERS. 


Division by agent of commission personally with officer of insurance corpora- 
tion was illegal and criminal rebate. Smith v. Kleinschmidt (Mont,) 


II, Insurance Companies. 
(A) STOCK COMPANIES. 
§ 33. CAPITAL AND STOCK. 


Where company was induced by fraud to purchase stock of another com- 
pany and had destroyed value of stock by tansferring assets and 
business of latter company to itself, equity, on granting rescission, 
will require buyer to pay actual value of stock at time of pur- 
chase—where agent of such purchaser knew of report by insurance 
commissioner discounting value of certain securities owned by latter 
company, purchaser kad sufficient knowledge to put it on inquiry 
and cannot rely on misrepresentation—where evidence showed 
that latter company listed among its assets many notes and mort- 
gages given without valuable consideration to enable it to deposit 
with insurance department required amount of securities, and that 
purchaser had no notice of which facts, there was sufficient evidence 
of intentional misrepresentation to sustain decree of rescission— 
purchaser is not estopped to rescind contract’ for purchase of stock 
for fraud where evidence did not show it had knowledge of fraud 
before it transferred assets and business to itself—where such as- 
sets had been trensferred except assets deposited with state insur- 
ance department, right to participate in deposited assets does not 
render equitable rescission or reconveyance of stock, since value of 
stock represented by other assets of company and its outstanding 
business cannot te restored. Shearer v. Farmers’ Life Ins.Co— 
Wible v. Seme (TU. 


INSOLVENCY AND DISSOLUTION. 
(9) 
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§ 44 REMEDIES AND PROCEEDINGS ON INSOLVENCY. 


In action by insurance commissioner on note given in payment of sub- 
scription to stock of company, since insolvent, where commission- 
er set up that company had incurred obligations since subscrip- 
tion and was insolvent for purpose of anticipating defense of 
fraud, allegations in plea setting up fraud, and that subsequent 
creditors had not requested or aut..orized commissioner to sue 
are insufficient to rebut anticipatory allegations of complaint, and 
plea is subject to demurrer.—In such action allegations in sub- 
scriber’s plea that he had not received any benefit from company 
and had not participated in stockholders. meetings, held insuf- 
ficient to raise any issue. Wright v. Hix (Ala.) 


§ 59. PROFITS, DIVIDENDS AND SURPLUS. 


In case of ambiguity, application is to be most strongly construed against 
surety company wich drew same. Southern Surety Co. v. Town of 
Greerville (U. £&) 


IlI. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL, 


Person may be both agent and broker and at different times act in both ca- 
pacities. Internat. Paper Co. v. Gen’! Fire Assur. Co. (U. 


§ 76. EVIDENCE AS TO AGENCY. 


Insurer’s agent was competent to testify that he was agent of insurer at time 


certificate was issued. Lyons v. Farm Property Mut. Ins. Ass’n of 
Iowa (Iowa) 


§ 79. DURATION AND TERMINATION OF AGENCY. 


Where contract of insurer’s soliciting agent recited it was made 6n basis of 
of his writing $3,000 business per month and might be terminated 
any time without notice if condition was not fulfilled; mere failure 
to write monthly amount did not terminate agency without affirma- 
tive action by insurer. Iriquois Life Ins. Co. v. Thomas (Ky.) 

Where agent by contract was entitled to reasons for discharge in writing, any 
reasons other than those so given which may have existed in mind of 
genera! agent discharging him, are immaterial as defense to action- 
against general agent for wrongful discharge—agent operating under 
10 year contract wrongfully discharged by general agent, held prop- 
erly allowed damages at rate of $850 a year for term of employ- 
ment held not excessive. Mortimer v. Bristol (U. S.) ° 


§ 80. AUTHORITY AND DUTIES OF AGENTS AS TO INSURER. 


Agent, within scope of his actual authority is agent of insurer, whether 
general, special, loca! or soliciting agent. Internat. Paper Co. v. 
Gen’l Fire Assur. Co. (U .S.) 


§ 81 INDIVIDUAL INTEREST OF OFFICER OR AGENT. 


Contingent interest of insurer’s agent in property does not render policy writ- 
ten by him thereon null and void but at most voidable. Twin City 
Fire Ins. Co. v. Stockmen’s Nat. Bank of Ft. Benton, Mont. (U. S.)... 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 


Where parties to agency contract made several supplemental contracts all 
referring to original contact, it and supplemental contracts consti- 
tute single contract to be construed together. Tiernan v. Chicago L. 
Ins. Co. (U. 

(3). Compensation of subagents. 

Where association in hands of receiver credited per cent. 
tained by policy holders upon unpaid premiums, but paid agent’s 
commission according to amount of insurance accepted, without 
offsetting amount of premium allowed on losses, subagent under 
contract with agent, entitling him to commission on risks written 
and accepted was entitled to commission as if all premiums were 
paid in cash without offset. Logan v. Sharpe (lIa.). 
(ay 


eeeeee 


of losses sus- 


Allegation that insurer’s representative agreed to pay certain commission 
to agent on certain business would permit proof either on oral or writ- 
ten agreement. National Surety Co. v. Murphy (Tex.) 

Evidence in action for compensation as agent held to sustain jury’s 


finding of termination of agency at date claimed by plaintiff. 
Cook v. Detroit Nat. Fire Ins. Co. (R. I.)..ccccccsccccccccccecces 


In action by agent for unpaid commissions evidence in favor of agent consist- 
ing of transcript from books of defendant insurance company, show- 
ing total amount of unpaid commissions made prima facie case. 
Pearce v. Metropolitan Life Ins. Co. (Mont.)....... 
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§ 85. BREACH OF CONTRACT BY PRINCIPAL. 


Estimate of future profits which agents of young experimental company, 
steadily unsuccessful for four years and in failing condition when 
it ceased, based entirely upon normal renewals or lapsation of es- 
tabished and financially sound companies, is not substantial evi- 
dence of value of such profits.—Agent, wrongfully discharged, but 
who broke condition prescribed for right to company’s commissions, 
is Hable to company for money loaned him to be repaid out of fu- 
ture commissions and for company’s percentage of premiums col- 
lected by him before discharge. Tiernan v. Chicago L. Ins. Co. 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 87. IN GENERAL, 


Bond of soliciting agent of mutual company, providing he shall not solicit 
Or accept insurance except in accordance with by-laws does not 
authorize him to make insurance effective from date of application, 
contrary to by-laws. Goldberg v. Sigel (Wis.)........ 


28. GENERAL OR SPECIAL AGENTS. 
(1). 


Life policy for benefit of insured’s family is so far testamentary in character 
that it will be construed as will—where life policy was payable to 
trustee for purpose of discharging insured’s personal debts, and pay- 
ing balance to family, and payment of debts exhausted proceeds, 
held family was not entitled to recover amount of policy from gen- 
eral assets of estate which remained after payment of all debts, as 
being subrogated to rights of creditors whose debts policy proceeds 
paid. Landrum v. Landrum’s Adm’x (Ky.) 


§ 90. EFFECT OF PROVSIONS OF POLICY. 
Where express limitations on agents’ authority that no statements or 
promises by them, unless written on application shall bind com- 
pany, was contained in endowment policy itself and application, 
assignee of policy was bound thereby, and could not claim to 
have relied upon any apparent authority in agents to commit in- 
surer by their individual statements as to amount of dividends 
there would be on policy at its maturity, where no such state- 
ment appeared in application or policy. Manhattan Life Ins. 
Co. v. Stubbs (Tex.)... , 


§ 91. —— EFFECT OF INSTRUCTIONS TO AGENT. 


Soliciting agent was empowered to receive change of insured’s address where 
company had so requested agent. Wolonter v. U. S. Cas. Co. (Va) 


§ 98. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 


Where agent assigned premium notes, unauthorized act, company might (1) 
repudiate act and demand return of policies or (2) charge agent 
with its share of premiums, or (3) ratify act and demand notes. 
Hoidale v. Cooley. Northern American Life & Cas. Co. (Minn.).. 

Where brokers had never before acted as agents for insurer and did not 
represent to insurer that they had any authority to act for insurer 
and instrument alleged to bind insurer and instrument alleged to 
bind insurer wherein brokers promised to insure automobiles does 
not purport to represent such authority as against insurer, case is 
not one of undisclosed principal to be proceeded agaii.st upon disclo- 
sure of identity. Cranston v. California Ins. Co. (Ore.).... 


(2). 


Ignorance through negligence or inexcusable trustfulness will not relieve of 
contract obligations—one who signs or accepts written contract in 
absence of fraud is conclusively presumed to know contents and to 
assent to them, and there can be no evidence for jury as to under- 
standing of terms. Metzger v. Aitna Ins. Co. (N. Y.).... 


§ 94. RATIFICATION. 


Where agent assigned premium notes, unauthorized act, company might (1) 
repudiate act and demand return of policies or (2) charge agent 
with its share of premiums, or (3) ratify act and demand notes. 
Hoidale v. Cooley. Northern American Life & Cas. Co. (Minn.).. 


(B) AGENCY FOR APPLICANT OR INSURED... 
§ 97 CREATION OF AGENCY FOR BOTH PARTIES. 


§ 98 —— IN GENERAL. 


Agent who without knowledge of insured procures another agent to write risk, 
dividing commissions with him, is not authorized as agent of in- 
sured to make terms or bind by stipulations not embodied in policies 
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and not known to him, and insurer is not entitled to have policies 
reformed to conform to terms agreed on between agents. Zenith Box 
& Lumber Co. v. National Union Fire Ins. Co et al. (Minn.)........ . 
Mere fact that in accordance with common practice, agent was relied on by 
insured to keep insurance in force, did not render agent representative 
both of insurer and insured, question of agency for insured being fo~ 
jury. Dallas v. Guardian Fire Ins. Co. (S. C.).c.ceceesceeeees ° 
Broker is primarily agent of first person who ee him and “is therefore 
ordinarily insured’s agent. Internat. Paper Co. v. Gen’l Fire Assur. 
te Te Ee Perey PP Pee run : POUR PETORE ERE ee ot ee 


EFFECT OF PROVISIONS OF POLICY. 


Agent who solicits insurance will be treated as agent of insurer, not 
insured, notwithstanding contrary provision in policy. tna 
Life Ins. Co. Vv. McCullagh (Ey.)..cccccccccccccccvcccscesccccecs 


§ 100. EVIDENCE AS TO AGENCY. 


That broker was agent of insured could be shown by his testimony, though 
not by his acts and declarations. Internat. dice Co. v. Gen’l Fire 


* 99. 





Aseer. Co, (0. B)eccces Behe P ES HK eRe Sew beasts eC ee MENS ORS OOD. ° 
' 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY 
THEREUNDER. 


Where plaintiff engaged cargo space on defendant’s ship and defendants 
agreed to procure war risk insurance at specified rate, instruction to 
recover difference between such rate and lesser premium paid by de- 
fendants, that if defendants were selling insurance as principals, or 
acting except as agents, they were violating law was error. Calu- 
met & Hecla Mining Co. v. Stafford et al. (U. S.)... cece cceseves 


4 112. RATIFICATION 


Insured having accepted, with notice and knowledge that it was issued on 
agent’s representation that original policy would be surrendered, an- 
other policy which on account of surrender agreement took effect 
as original policy, cannot be heard to say that original policy re- 
mained in force, or that original insurer is liable on it. Insurance 
Co. of the Staie of Pennsylvania v. Park & Pollard Co (N. Y.)..... 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL,, 


Insured, taking out insurance on own life, may designate any person as 
beneficiary regardless of relationship, and whether or not benefi- 
ciliary has Insurable interest, so that statement in application to effect 
that beneficiary was cousin to insured was not material to risk and 
= ee representation, not warranty. Welch v. Travelers’ Ins. Co. 
( OCOERODECEORK OCOD ERSOS OC EEE ROMER SD EOS ovecen nen eewsteees 

One having no insurable ‘interest. in’ life. of another cannot procure policy ‘on 
such life, and policy so procured is void at inception—one may insure 
own life for benefit of another having no insurable interest — 
Hawley v. A4=tna Life Ins Co. et al. (Ill.)........6:. 

If plaintiff had no insurable interest in property, policy never ‘attached, ‘and 
plaintiff cannot recover on draft, given in settlement for loss, and 
even if draft had been honored, insurer on discovery of lack of inter- 
est and consequent fraud could have sued to recover. Morrison v. 
SN Se Ey GE Bi GRD hc cece reser cecdevcncasevcsccceceuevees 
(5). Mortgagor and Mortgagee. 

Insured must have such right or interest as law will recognize and protect, 
of such character that destruction of property will have direct effect 
upon it and not remote and consequential one. In re Reynolds’ 
SPUD SUE ess. dieiesee . & 


§ 115 WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1) Nature and extent of interest. 


Insured must have such right or interest as law will recognize and protect, 
of such character that destruction of property will have direct effect 
upon it and not remote and consequential one. In re Reynolds’ 
Weate: CVE). ccccciewes ° 


(2) Persons having insurable interest in general. 


Where defendant who agreed to superintend building of ferryboat, pro- 
ceeded under own accord to supply work and material, but the 
plaintiff did not live up to agreement to furnish money as need- 
ed, defendant had insurable interest in boat and material. 
Donavin v. Thurston (N. Y.).......+.- ecececeacs 

Where plaintiff trustee in bankruptcy under final ‘decree was entitled 
to reconveyance of real property, conveyed in fraud of creditors 
by bankrupt to defendant who acted as agent of bank preferred 
creditor prior to actual transfer, plaintiff trustee in bankruptcy, 
as well as defendant agent, had insurable interest in property. 
Underwood v. Winslow (Mass.).... 
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(5).- Mortgagor or mortgagee. 


Right to redeem is insurable interest, especially whereby understanding of 
all parties debt of mortgagor continued to exist and holder of sales 
certificate held it as security, and this though mortgagor’s right of 
redemption be not subject to execution. Twin City Fire Ins. Co. v. 
Stockmen’s Nat. Bank of Ft. Benton, Mont. (U. 8S.) 

Where plaintiff erected house on mother’s premises, later acquired title from 
her, gave first mortgage to Trust Company, and second mortgage to 
mother, second mortgage was foreclosed, mother took title under 
agreement that if plaintiff paid back her interest, she would transfer 
title to him and first mortgage was paid by mother, and mortgage 
placed running to third person who advanced no money and received 
no interest, plaintiff paying all expenses until completion of agree- 
ment with mother, thereafter plaintiff in equity had insurable inter- 
est though purchase contract was not in writing. Morrison v. Bos- 
ton Ins. Co. et al. ... 

Where testatrix’s $500 mortgage, unlike her $1,000 mortgage, did not cover 
buildings on her land, holders of such $500 mortgage had only indi- 
rect, remote, and not insurable interest in such buildings. In re 
Reynolds’ Estate (Vt.) 


§ 122 ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Holder of policy payable to estate and having surrender value could validly 
assign it by absolute sale for more than surrender value to one hav- 
ing no insurable interest in his life. Hawley v. Aitna Life Ins. Co. 
et al. (Ill) .. 


VY. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 
§ 124. NATURE OF THE CONTRACT. 


“Old line life insurance” is insurance on level or flat rate plan where, for 
fixed premium payable without condition at stated intervals, certain- 
sum is to be paid upon death without condition. Mattero v. Central 
Lilfe Ime. Co. (MG) ccccccccvcccccesecvcccsessevvceceesessecevcccece 


§ 1265. WHAT LAW GOVERNS. 
(1). In general. 


Life policy is governed by laws in force when issued. Alford v. New 
York Life Ins. Co. (MO.)..cccccccccccccccccs see we 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In General. 


Preliminary contract is sufficient if containing the agreement, the subject, 
period, amount and rate, and, premium paid if demanded—pre- 
liminary contract may be enforced although partly in writing and 
partly parol—where rate is stated to be reasonable rate to be de- 
termined in manner specified, it is sufficiently definite to make con- 
tract binding. Cottingham v. National Mut, Church Ins. Co. (Ill) 

Letter signed by broker stating it would serve to protect against loss ‘“‘pend- 
ing receipt of our covering notes”, did. not bind insurer. Cranston 
Vv. Calivermin Tne, Oe. (OnG occ cccesccodscccccscceeceses 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general, 


Where application was made without details of conditions to be placed in 
policy it is presumed that ordinary form was to be used. Peninsula 
Lumber Co. v. Royal Indem., Co. (Ore.) 

Where brokers sent to insurer copy of letter to insured, merely stating “they 
would protect insured pending receipt of covering notes, insurer 
never having had any connection with brokers was justified in treat- 
ing it as proposal to take insurance and it cannot be presumed that 
insurer violated law and assented to copy of letter as insurance con- 
tract, a policy and covering notes which it sent in reply amounted 
simply to counter proposition, not contract unless accepted. 
Cranston v. California Ins. Co. (Ore.)..... ‘ eee 


(4). Effect of delay. 


When by-law of mutual company provided liability for loss after application 
was received until rejected, it was not liable for loss before applica- 
tion reached secretary. Goldberg v. Sigel ( Wis.) 


(7). Offer to insure and acceptance. 


Where insurer makes definite proposition to insure, preliminary contract is 
binding where insured unconditionally accepts by letter and insurer 
is liable where fire occurs between depositing of such letter in mail 
and arrival at destination. Cottingham v. National Mut. Church 
Tee, CO. (Tih). cccccccccccccccccccccccccccscccccccce:s 

Where insurers counter offer embodied in policy and coverine notes it sent 
to brokers for insured, was not accepted by insurer, his payment of 
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premium would confer no rights except right to recover the pay- 
ment. Cranston v. California Ins. Co. (Or€.)..ccceeeeeeeeeseeceesees 


§ 181, VALIDITY OF ORAL CONTRACTS, 
(1). In general. 


By-law requiring application to reach secretary before liability should at- 
tach, prevented liability on soliciting agent’s oral contract with 
applicant who was already a member. Goldberg v. Sigel (Wis.).. 

Patrol contract made witn insurance agent representing several companies, 
company to take risk not being specified is unenforceable, especially 
againset company that had forbidden agent to write such risk. 
Grimes v. Virginia Fire & Marine Ins. Co. (TeX.)....-..ceeeeeeeeeee 

Petition based on ora) contract which fails to allege consideration fails to 
state cause of action. Swift v. Central Union Fire Ins. Co. (Miss.).. 


§ 132. BINDING SI.LPS OR MEMORANDA. 


Under receipt for premium paid at time of application and examination, 
providing that on such payment insurance shall be effective from 
examination if satisfactory and policy issued, held that if company 
rejects application and returns premium, no liability arises although 
if not so rejected applicant is insured from date of examination. 
Reyno'ds v Northwestern Mut. Life Ins. Co. (Iowa)........ deceees 


$188. FORM AND REQUISITES OF POLICY. 
(2). Size and style of type. 


Statute requiring conspicuous pginting in policy of exceptions to liability is 
. not satisfied where subject-matter of any exception can be ascer- 
tained only by searching parts of book in office of insurance com- 
missioner embodying instructions to agents. Tracey v. Standard 
ROG, TRE GO. CHG) cscccvovecrsccvesdeseds 


§ 184 PAPERS ACCOMPANYING POLICY. 
(4). In general. 


Copy of premium reconstructed from application which has no copy of such 
note is not the copy to be required by statute to be attached to pol- 
icy if insurer desires to base any rights on note. Alexander Bros, v. 
SEEDS DD TGS DIONOE TOS. CO. CIE.) oncccscnccccdossuscsvescsseces 
Policy including application and note given for first premium together, 
constitute contract. Faris v. American Nat. Assur. Co. (Cal.)... 

(2) Necessity of attaching copy of application. 


Statute requiring attachment to stipulated premium plan policy of copy of 
application or indorsement of substance upon policy. ia not applica- 
ble to life companies doing flat rate or old line business—such provi- 
sion has no application to other distinct classes of insurance unless 
expressly made so applicable. Mattero v. Central Life Ins. Co. (Mo.) 


§ 186 DELIVERY AND ACCEPTANCE OF POLICY. 
(2) Sufficiency and effect of delivery. | 


If insured accepted policy and executed note for premium merely for pur- 
pose of enabling insurer’s agent to recover fee paid for medical ex- 
amination, and upon agent’s promise to return note and take assign- 
ment of policy, policy not having been delivered for purpose of mak- 
ing valid contract, was never in force. McElrath v. Gomer (Ark.) 
(4) Effect of condition as to delivery while insured is in good health. 


Where policy was delivered to insured’s mother when insured was in hos- 
pital and died in a few hours, policy never became effective. Guar- 
ascio v. Prudential Ins. Co. of America (Wash.)......... wed os. « be .d.0.0e 

Where insured, on day policy was handed him, had been suffering severe 
pain for 12 days which one doctor diagnosed as appendicitis and 
another as stone in the kidneys, and such illness continued until 
death from uremic poisoning two months later, insured was not in 
“good health’—where premium had been paid by agent who showed 
policy to insured and received approval with instruction to hold it 
until he could execute notes for advanced premium, policy was de- 
livered on date of approval to become binding and sickness subse- 
quently developing did not invalidate under good health provision. 
Chapman v. Mut L. Ins. Co. (La.) 


§ 137 PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of delivery. 


That premium had not been paid at time of loss is no defense where there 
is no provision in policy that it shall not take effect until premium 
is paid, and no intimation that agents are required to receive such 
payment before delivery of policy. Cahill v. Royart Ins. Co. 
SED os 64.0W 0505555 We Sens bpd 6 SCOR GOES S5055.56 0 0 UREN 6) 0505s eeccepes 
(3). What constitutes payment in general. 


Where agent agreed he would personally take notes of insured for first pre- 
mium and remit to company, premium was paid so far as company 
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was concerned on date of agent’s remittance though notes were not 
executed until later. Chapman v. Mut. L. Ins, Co, (La.)..........-- 


§ 138 VALIDITY ™N GENRRAL. 
(1) In general, 


Parties to contract may incorporate therein whatever conditions they 
please, provided they are not in contravention of law or public 
policy. Faris v. American Nat. Assur. Co. (Cal.)......seeseesees 

£rror in statement of amount of reserve made by policy writer would be cause 
for avoiding contract if it had not been fulfilled but not where in- 
sured has had benefit of insurance during 20 years. MRougon Vv. 
Equitable Life Assur. Soc. of United States. (La.) ...... 


(2), Discrimination between insurants. 


Mutual company could not legally discriminate in favor of one or some of 
policy holders to prejudice of others. oe Vv. Life As- 
sur. Soc. of United States (La.) coccce 


141 ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 


Under evidence, held that conditions precedent to taking effect of policy, 
were not waived by statements and conduct of insurer’s agents 
Green v. Prudential Ins. Co. of America. (Kan.) 


(6). As to term and duration of policy. 


Where builders’ risk clause was attached and insured accepted such policy 
without reading it, though a lawyer and experienced in insurance, 
insured was not entitled to have policy reformed so as to cover 
building for term of one year upon ground of — Metzger 
v. Aitna Ins. Co. (N. Y.) 


§ 143 REFORMATION. 


§ 144 MODIFICATION. 
(1) In general, 


Where insurer waived legal right to cancel, upon execution by insured 
of release covering disability caused by hernia, such waiver con- 
stituted svufficieAt consideration for release, Massachusetts Bond- 
ing Co. v. Florence Tex.)..... cocecccenssececccece 


§ 145 RENEWAL. 
(1). In general. 

Petition in action on parol contract reviewing insurance on certain property, 
is fatally defective without allegation as to consideration. Swift 
et al. v. Central Union Fire Ins. Co. (Miss.) ° . 

Where policy extended until certain date and such further periods. as might 
be stated in renewal receipts, held insurer was authorized, under 
optional renewal provision, to terminate policy by refusing to ac- 
cept renewal premium. American Nat. Ins. Co. v. Ball (Tex) 

Failure to file with city clerk indorsements and extensions of policy issued to 
motorbus operator held not such violation of ordinance as insurer 
could take advantage of to avoid contract, filing with city clerk after 
the accident of agreement of renewal entered into before accident 
being sufficient Bond v. Holloway (Cal.) 


(B) CONSTRUCTION AND OPERATION, 

# 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general, 

Where insurer leaves meaning or design doubtful by ambiguous language, 
construction most favorable to insured is adopted. Cottingham 
v. National Mut. Church Ins. Co. (Ill.).......eee00-- 

Where repugnancy exists between different clauses of ‘policy, 
should, if possible, be construed so as to conform to evident con- 
sistent purpose. Myli v. American Life Ins. Co. of Des Moines, 
lowa (N. Dak.).. . 

That policy is poor one for injured, cannot ‘alter ‘or affect its. provisions. 
Y'irtwig v. Southern Surety Co. (Tex.). ee 

Policy ho:der is bound by printed conditions of policy though he failed to 
read them. American Nat. Ins. Co. v. Ball (Tex.) ° 

Policies shou'd be interpreted by rules governing other written contracts 
where meaning is clear and explicit. Home Mut, Ben. Ass’n v. May- 
field (Ark.) > 

In cases where there is ‘no “doubt as to meaning of language used, policy 
should be construed strictly against insurer and favorably to in- 
sured. Home Mut. Ben. Ass’n v. Mayfield (Ark.) 


(3). Liberal or strict construction. 


Where insurer leaves meaning or design doubtful by ambiguous language, 
construction most favorable to insured is adopted. Cottingham 
v. National Mut. Church Ins. Co. (Tll.)...«..... coeccecesce 
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Language of policy to be construed most strongly against insurer but not 
unless ambiguity exists. Reeves v. Midiand Cas. Co. (Wis.) 
Policies are to be construed most liberally in favor of insured and most 
strongly against insurer. Pacific Mut. Life Ins. Co. v. Meldrim (Ga.) 
Where meaning of policy is ambiguous, it will be construed more 
strictly against insurer. General Accident, Fire & Life Assur- 
SOS Se a I CRUD bc. 6.5 0 6'6.0:0'0:6.0.05.0:0.0:0:00.06.0:66.0.0.00 
Courts are averse to forfeitures and seek construction in policy to sustain it, 
even though defeating construction is reasonably deducible. Corlies 

v. Westchester Fire Ins. Co. (N. J.)..cccesseees be rdDceeeeasaudes 
If policy is reasonably susceptible of two different meanings, it. ‘should be 
construed so as to give effect to contract favoring insured rather 
than to defeat it. Rieger v. London Guarantee & Accident Co. of 
London (Mo.) C006 b.0:0.06 CO Md C00 HOS 40:60 005.000 b60.66865 5660 CEES e OR OS 
Where status or occupation are. not clearly made basis for exemption 
from liability and where language employed indicates desire to 
provide only against extra hazard, to avoid forfeiture policy 
would be construed to latter effect. Myli v. American Life Ins. 

OO. CF Tee GERtes, TORR. CE. TOM oc voc cecccnccccseciecteseccs 
Contract to be performed after death of one of parties should not after 
such death be annulled by other party except upon breach of let- 
ter of agreement. Wingo v. New York Life Ins. Co. Maxwell v. 
SN EE ED 0.906 00.56: 0.0.6.8:0:60.0.06:5.00.0.5 0005.60.56 6000.50 605 6.00.0.0.0:0:0.60 
Ambiguous provisions providing “for forfeiture of assured’s interest will 
be strictly construed against insurer. Faris v. American Nat. 
MDa a bh HCE ds 6b OE ES OES Serbo es Rae KECK RCA > 8 
Where provisions of contract are not free from uncertainty, they are 
to be construed most strictly against the insurer. Worswick 
Street Paving Co. v. Indust. Comm. (Cal.).......... esesee 
Ambiguities in terms of policy must be resolved in favor of insured. “ Utter- 
back-Gleason Co. v. Standard Acc. Ins. Co. of Detroit, Mich. (N. Y.) 
Provisions are always construed so as to prevent forfeiture if provisions 
reasonably admit such construction. Cronenwett et al. v. Iowa Un- 
derwriters of Dubuque Fire & Marine Ins. Co. et al. (Calif.) .... 
In construing policy, prepared by insurer all reasonable doubt must be re- 
solved in favor of insured. Zenith Box & Lumber Co. v. National 
Watee Fare Tae. Co. 66, OF. CRIBB.) Scccccvcevccvccccosecccnscscceces 
Stipulations exempting insurer from liability unders certain conditions are 
always construed strictly against insurer. Benham v. American 

Central Life Ins. Co (Ark.) ececccevecrecessc 

Insurance contract must receive reasonable construction and “while construed 
most favorably to insured where meaning is doubtful, such rule is 
inapplicable when language has acquired, by judicial censtruction, 
clear and definite meaning. United States Fidelity & Guaranty Co. 
v. California-Arizona Const. Co. et al. (APiz.) ...ccccccccccccccces 
Policy is not regarded as ordinary contract because drawn by insurer, and 
where language is ambiguous, construction most favorable to in- 
sured will be adopted. Maxwell v. Springfield Fire & Marine Ins. 
Co. GE BerIMGRelG, BEGGS, (ING) ov cccccccccevcsscvevccscesusesceses 
In construing contracts of insurance, conditions are to be taken most strongly 
against writer of policy. Travelers’ Ins. Co. of Hartford, Conn., v. 
BOOte CEG. P scccav 


Where ambiguous policy admits of construction favorable to insured, such 
construction will be enforced Mitchell v. Southern Union L. Ins. 
Co. (Tex.) 


Insured is entitled to favorable interpretation of policy when there is any 
ambiguity. Ocean Ace. & Guar. Corp, Ltd., v. Piedmont Ry. & 
ee Ce, Oa, Sea. 66 cnn edekaS oc uh bec nb MON O06 b-od Nok kecme en e660 vee 

Where contract is ambiguous it will be most favorably construed to in- 
sured Miller v. Danby Co-Op. Fire Ins. Co. (N. Peed ceslesestnuce 

like surety on statutory bond. casualty insurer cannot invoke strict rules 
devised for protection of gatuitous sureties. Bond v. Holloway 
oS A eT eee ee ee ee eee, eT Te eee 

Uncertain language in policy should be construed most strongly against in- 
surer and so interpreted if possible as to avoid forfeiture. Seccombe 
v. Glens Falls Ins Co. (Cal.) 


§ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


“Farm Form" pasted on policy insuring against burning of barn and not 

farm dwelling and providing policy shall become void if unoccu- 

pied. was not rendered invalid by vacancy of dwelling. Corlies v. 

Westchester Fire Ins. Co. (N. J.)..cceseeeees NeuD Ede te bOSb.0s tee sees 

‘ 161 CONSTRUING TOGETHER POLICY AND ACCOMPANYING 
PAPERS. 


(2). Application as part of contract. 


Where written application is made part of policy, both are parts of single 
contract and any seeming conflict between them is to be reconciled 
if possible by any interpretation to which they are fairly open; 
where such policy is payable in installments, designating wife as 
beneficiary while application provides payment to daughter upon 
death of wife, effect is given to both provisions by allowing wife 
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to recover up to time of her death, and daughter the er 
Hurd v. Penn Mut, Life Ins. Co et al. (Kan.) 339 


CONSTRUING STATUTES AND CHARTER, BY-LAWS OR RULES 
OF INSURER AS PART OF POLICY. 


(1). Charter and by-laws. 


statute made policy holders, in town mutual companies, members 
thereof, policy holder was charged with knowledge of by-laws fix- 
ing conditions of insurance. Goldberg v. Sigel (Wis.)........eseee% 


(3). Statutes and ordinances. 


policy was issued in 1911, insured died May, 1918, and premium due 
March, 1918, was not paid, exclusion of evidence of profits earned 
at end of five years, on ground policy provided distribution of profits 
only at end of 20 years, was improper. Cole v. Jefferson Standard 
Life Ins. Co. (S. C.) 


insurer’s ‘“‘covering note” provided that insurance was subject to all 
conditions of a certain kind of policy, it must be presumed that the 
policy contained provisions of standard policy law. Cranston v. 
California Ins. Co. (Ore.)...... ee . 


§ 154 CONSTRUCTION BY PARTIES. 


Conduct of holder of policy held not to have constituted interpretation as not 
covering particular employee or accident. Rieger v. London Guaran- 
tee & Accident Co. of London (MO.)......ccecscccccccccccccceececes 

Where two constructions are possible, construction given by company itself, 
must be considered very persuasive. Carlson v. Scandia Life Ins. Co. 
( Wis.) 


§ 156 EVIDENCE TO AID CONSTRUCTION. 
(5) 


Where insurer on insured’s cross-examination endeavored to show that par- 
ticular employee involved was not covered by policy, insured’s evi- 
dence of negotiations between him and soliciting agent held compe- 
tent. Rieger v. London Guarantee & Accident Co. of London (Mo.) 


161, PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 162. IN GENFRAL. 


Burglary policy, naming several persons living in same house as assured, 
though in form joint policy, held to cover several properties as well 
as joint property of such persons. Emery v Ocean Acc. & Guarantee 
Co. (Mich.) 


§ 163% 


Where policy contained clause “Produce in buildings 20 ton feed $1,000.00” 
of which the words except “produce in buildings’ were inserted in 
pen, held policy was not restricted to feed on hand but covered loss 
some time after it had been used, for policy was to run five years 
and it was obvious that it was not limted to partcular feed. Miller 
v. Danby Co-Op. Fire Ins. Co. (N, 


§ 165 DESCRIPTION OF LOCATION. 


Policy on forest products at eight locations held blanket policies, not pro- 
rated among specific locations but covering each to full amount— 
and covering products adjacent to locations specified, left for pur- 
pose of being loaded. Zenith Box & Lumber Co. v. National Un- 
ion Fire Ins. Co. et al. (Minn.) 


$ 168. DUTIES AND ORLIGATIONS GUARANTEED. 


In provision describing work covered by liability policy as operation, main- 
tenance and extension of lines, etc., word operation was not mere 
caption or heading but was itself one of things intended to be in- 
sured. Ocean Acc. & Guar. Corp., Ltd., v. Piedmont Ry. & Elec. 
Co. 

§ 1765. COMMENCEMENT OF RISK. 


Statutory requirement of payment of sums required by by-laws of mutual 
company at time of effecting insurance does not make insurance 
effective at that time contrary to by-law making it effective from 
time of er of application by eee vor v. Sigel 


(Wis.). 
§ 176 TERM AND DURATION OF RISK. 


s ay TERM FIXED BY POLICY IN GENERAL. 


Where builder’s risk clause was attached as rider, building was covered only 
while being constructed—such clause held valid condition under 
statute. Metzger v. Actna Ins. Co. (N. Y.) 

Where injunction bond provided for payment of premiums to surety until 
expiration it was held in force until termination of review pro- 
ceedings, whether by error or appeal, requiring payment of pre- 
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mium until such time. Amer. Surety Co. 
Consol. Gold Min. & Mill. Co, (Colo.) 


(3). -—— 

Employer's fullure to give insurer immediate written notice of accident to 
employee as required, was fatal to recovery under policy, regardless 
of whether employer had actual notice of accident where his author- 
ized servants and cmployeces had actual knowledge thereof, imputable 
to employer Travelers’ Ins. Co, of Hartford, Conn., v. Scott (Tex.) 


§ 179% LOANS ON POLICIES. 

Under notes for loans on paid-up policies providing for cancellation upon 
default of payment or interest, notice of cancellation and payment 
of surrender value is not necessary to render cancellation effective 
—provision for such cancellation without notice or demand is not 
illegal or inequitable—where notes provided for cancellation with- 
out notice or demand as of date of default in cancelling policies 
was not waiver of right to cancel without notice—notices sent to 
policy holder prior and subsequent to maturity of loans, though 
clumsily worded and containing inapplicable statements held not 
to entitle him to believe insurer would not exercise right to cancel 
without further notice. Stevens et al. v. Mutual Life Ins. Co. of 
New York (N. Y.) . cece 


$183. AMOUNT OF PREMIUMS 

Liability policy issued to railway and electric light company held to cover 
everything except operation of street railway and railway power 
lines and hence to entitle Insurer to have pay roll of power plant 
included in computing premium. Ocean Acc, & Guar. Corp., Ltd., v. 
Piedmont Ry. & Elec. Co. (N. C.) 


$ 180. NATURE AND GROUNDS OF OBLIGATION. 


Held that statute exempting proceeds of life insurance from liability for 
debt if not secured by pledge of policy, affected only slightly and 
remotely the means or remedy of enforcing obligation of pre-exist- 
ing contract and so did not violate constitution. Succession of 
Clement (La.) 


VI. Premiums, Dues, and Assessments. 


a 186. PAYMENT OF PREMIUMS. 
(1) In general, 


Written contract did not permit transfer of note before expiration of 60 days 
therein specified. Wade v. Nat’! Bank of Commerce (Minn.) 


(2) Time of payment. 

Clause allowing 31 days’ grace for payment of all premiums after the first 
held properly considered as applying to provision requiring written 
permit to be obtained and extra premium paid in case of assured’s 
entry into military service. Carlson v. Scandia Life Ins. Co. ( Wis.) 


(4). Payment by check or order. 


Under provision exempting from liability for loss during default in premium 
payment, payment by check is not made until it is received, cashed 
and applied to debt. Continental Ins. Co. v. Stratton (Ky.)...... 


§ 187 NOTES FOR’ PREMIUMS. 
(1) In general. 


Delivery, at same time, of policy, promissory note for premium, and contract 
concerning return of premium held to constitute one transaction. 
Wade v. Nat’l Bank of Commerce (MINN.)........ceeeeceeeseeceee 


§ 188. ACTIONS FOR PREMIUM. 
(1). In general. 


Provsision in life policy that it should not be of force until first premium 
was actually paid, would not defeat suit on past due notes given for 


first annual premium. Graham v. Maryland Mut. Life Ins. Co. (Ga.) 457 


§ 198. REFUNDING OR RECOVERY OF PREMIUMs OR ASSESSMENTS 


PAID. 
(4) Fraud of company or agent. 

Even if agent of company misrepresented surrender value at end of eleventh 
year and plaintiff was thereby induced to give consent to son’s taking 
out insurance, indorsee of note given for premium having sued plain- 
tiff on note and recovered judgment, plaintiff cannot recover amount 
unless he was induced to execute note by fraudulent representation. 
Indiana Nat. Life Ins. Co. v. Butler (Ky.)..... e eoccdecccecece 
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(6) Actions. 


Fact being proven that under agreement plaintiff was entitled to possession 
of note, sole issue left was whether defendant purchased same with- 
out notice of agreement and burden was on defendant to show bona 
fide purchase without notice—evidence held sufficient to warrant 
finding that defendant was not bona fide holder of note in due course 
without notice—evidence does not show plaintiff estopped from 
claiming return of note. Wade v. Nat’l Bank of Commerce (Minn.) 

Failure of insurer, which terminated policy, to plead policy condition author- 
izing termination. -vill not prevent it from defeating recovery by 
insured of premiums already paid on theory there was breach of 
contract American Nat. Ins. Co. v. Ball (Tex.) 


VII. Assignment or Other Transfer of Policy. 
§ 206 CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


Life policy may be assigned or pledged by concurrent act of insured 
and beneficiary as security for debt.—Insured, without benefi- 
ciary joining him, can assign or pledge interest he has in policy. 
Missouri State Life Ins. Co v. California State Bank (Mo.) 


§ 218 RIGHTS AN LIABILITIES OF ASSIGNEE. 


§ 222 TRANSFER AS COLLATERAL SECURITY. 


Where policy gave insured right to change beneficiary, and assign, in- 
sured had right to transfer all beneficial rights and interest to 
secure debt, subject to full rights of beneficiary being restored 
upon fulfillment of conditions of ee Missouri a Life Ins. 
Co. v. California State Bank (Mo.). 

Where note given for loan was valid promissory note of borrower, his wife, 
beneficiary, by joining in such assignment, validly pledged her in- 
terest in policy. Connecticut Mut, Life Ins, Co. v. Allen (Mass.)., 43 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 3229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 


Where only address of insured was in care of company by whom employed 
at time, notice of cancellation not so addressed was insufficient—if 
notice is mailed to assured’s latest address on company’s record, 
it is sufficient—it is duty of company to see that its records cor- 
rectly set forth facts as communicated to it by assured and if 
from negligence its records do not correctly state address given, 
notice of cancellation mailed to such incorrect address is insufficient. 
Weeenter VV. TD. GH Ca. GR Cl eic aviccccdivesscavcsseceecepatuccece’ 


(3). Notice to agent or broker. 


That agent is employed to place insurance does not make him agent to 
cancel policy on behalf of property owner Cronenwett et al. v. 
— Underwriters of Dubuque Fire & Marine Ins. Co. et 
(Cal.) 

Insurer’s notice of cancellation to broker, authorized to procure insurance 
for owner, is ineffectve unless such broker was continuing agent of 
insured, where there was disputed issue of fact as to agency for in- 
sured to receive notice of cancellation Macon Hardwood Lumber 
Co. v. Nat’l Union Fire Ins. Co. (Ga.) 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 


Where insurer had right to retain all premium notes and to collect part 
equalling earned premium to date of lapse, it was not under neces- 
sity to return notes before policy became suspended to avoid liabili- 
ty for loss after lapse. Continental Ins. Co. v, Stratton (Ky.) 
(1). Necessity of notice. 


Where insured was entitled to receive 5 days’ notice in writing of intention 


to cancel, there was no effectual cancellation without such notice 
Dallas v. Guardian Fire Ins. Co. (S. C.).. 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION, 


Where policy has been wrongfully cancelled by insurer without giving 
required notice and condition of insured is such that he cannot 
reinsure, measure of compensation for wrongful cancellation is 
present worth of principal sum reduced by premiums that insurer 
would reasonably be called upon to pay as found by jury. 
Garland v. Jefferson Standard Life Ins. Co. (N. C.)..... 


§ 238 RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 


Insured can cancel only in manner provided in policy, requiring premium 
to be first paid. Home Ins. Co. v. Fleeman. (Miss.) 
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§ 241. VALIDITY OF SURRENDER. 

Where insured issued paid up policy stipulating that consideration had been 
paid by beneficiaries and agreeing to pay to beneficiaries specified 
amount upon death of insured, and where insured subsequently 
delivered policy to insurer on receipt of cash surrender value, upon 
insured’s false dffidavit that beneficiaries were dead, transaction was 
ineffective to surrender or cancel policy. Burr v. Mut. L. Ins, Co. 


§ 2438. OPERATION AND EFFECT OF SURRENDER 

Where insurer showed paid up policy, stipulating that consideration had been 
paid by beneficiaries and agreeing to pay specified amount upon 
death of insured and where insured specifically delivered policy to 
insurer upon receipt of cash value of policy upon insured’s false 
affidavit that beneficiaries were dead, equity had no jurisdiction of 
suit to restore and revive policy. Burr. v. Mut. L. Ins. Co. (Ore.)... 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

Repudiation and attempted cancellation without cause by insurer of con- 
tract during life of insured, though after claim of total and per- 
manent disability which wéuld entitle to certain bgnefits, his measure 
of recoveryis not value of policy but at most, premium paid with 
interest. Grand Lodge Brotherhood of Railroad Trainmen v. Mar- 
tin (Tex.) . 614 

Where policy was canceled by insurer, insured who upon receiving notice 
immediately acquiesced and surrendered without demanding refund, 
depending upon agent’s assurance that he would procure other in- 
surance and apply overpaid premium upon new policy, could not 
recover upon old policy though agent failed to procure new one. 
Insurance Co. of North America v. McWilliams (Tex.) 


§ 247. RECISSION BY INSURER. 
* Where insured accepted policy reserving to insurer right to cancel pol- 
icy on notice and return of unearned premiums, that insurer had 
knowledge insured was ruptured, prior to execution of policy did 
not constitute estoppel to cancel policy on that ground. Massa- 
chusetts Bonding Co. v. Florence (Tex.)......sccccccccccsecsees 


§ 248 RECISSION BY INSURED OR BENEFICIARY. 

Where insured who signed an antedated note, upon receiving antedated life 
policy, immediately wrote company he would not accept it, and 
company replied that he had agreed to accept such policy and must 
keep it and insured said no more about the matter and did not 
offer to return policy, he apparently acquiesced in the situation, 
and became liable on note. Sterling v. Bank of Lily. (So. D.) .... 358 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 


(A) GROUNDS IN GENERAL. 


§ 2651 WHAT LAWS GOVERNS 


§ 252 REPRESENTATIONS. 


(12) 

Defendant’s requested instruction in action on notes for premiums as to 
surrender of policy being accepteu by insurer or agent with au- 
thority, having no support in evidence should not be given. Home 
Ins. Co. WV. Fieemam. (RIGS) cccccccssdesscccce 


§ 263. IN GENERAL, 

“Representation” in oral or written statement which precedes contract 
and becomes part thereof, if so stipulated, made by assured or 
his authorized agent to insurer or its authorized agent and re- 
lates to facts necessary to enable insurer to determine whether 
it will accept risk and at what premium. A&tna Life Ins. Co.. v. 
MeCaullagh (HYy.) cccccccccccccccccccccccccsececscccece ees 

Stipulation that right of recovery should be barred in event that any state- 
ments or representations material to acceptance are false, is valid 
and binding if statement was untrue as of time when made and was 
material as regards acceptance or hazard assumed. O’Brion v. 
Columbian Nat. Life Ins. Co. 


$ 265. MATERIALITY. 

Representation is material when it communicates any fact important to 
nature of risk that may influence judgment of insurer in indicat- 
ing risk or calculating premium. Actna 
Cullagh (Ky.) heckbeweds pteens 
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Statements in application in paragraph marked with star referring to foot 
note specifying that statements are “only required for health in- 
surance” though false, were immaterial where policy was for acci- 
dent insurance, ©’Brion v. Columbian Nat. Life Ins. Co. (Me.) 


§ 256. EFFECT OF MISREPRESENTATION. 
(2) Knowledge and intent of anplicant. 


Insurer, to defeat recovery on grounds of insured’s false answer as to 
lung disease must establish (1) that answer was false, (2) that 
it was made with intent to deceive and defraud. Wingo v. New 
York Life Ins. Co. Maxwell .v same (S. C.).....seeeseceseeccce 

Where insurer pleaded avoidance because of false representations as to pre- 
vious illness where undisputed evidence made case of actual fraud, 
intent to deceive will be inferred—true test is not whether insured 
thought he was suffering from certain trouble when he consulted 
doctor, but whether his enswers in application were true to best of 
knowledge and belief at time given. Spaulding v. Mutual Life Ins. 
Co. of New York 

Where applicant covenants that statements made to medical examiner are 
true and these statements are made part of contract, any material 
variation whereby risk is changed will void policy whether state- 
ments are made in good faith or fraudulently. Southern States Life 
Ins. Co. v. Morris (Ga.) 


§ 2665. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 


Insured, taking out insurance on own life, may designate any person as 
beneficiary regardless of relationship, and whether or not benefi- 
ciary has insurable interest, so that statement in application to effect 
that beneficiary was cousin to insured was not material to risk and 
was but representation, not warranty. Welch v. Travelers’ Ins. Co. 

~ ¥.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 282 TITLE OR INTEREST OF INSURED. 
(2) Character of title or interest in general. 


That insured defending ejectment filed disclaimer of all titles to premises 
after taking out fire policy voidable if he was not at time of fire un- 
conditional owner, did not estop him from maintaining action on pol- 
icy. Morrett v. Fire Ass’n of Philadelphia (Pa.) 


(8) Vendor and purchaser of real property. 


That insured defending ejectment filed disclaimer of all titles to premises 
after taking out fire policy voidable if he was not at time of fire un- 
conditional owner, did not estop him from maintaining action on 7 
icy. Morrett v. Fire Ass’n of Philadelphia (Pa.)......... e ‘ 


$ 288. OTHER INSURANCE. 
(1). In general. 

Insured’s statement that no insurance has been declined or cancelled “except 
as follows,” where ro exception follows, is absolute, as if the words 
“no exception” followed. Peninsula Lumber Co. v. Royal Indem. 
Co. (Ore.) 


(C) MATTEKS RELATING TO PERSONS INSURED. 

§ 291. HEALTH AND PHYSICAL CONDITION. 
(3). Knowledge and intent of applicant. 

Where statements in application as to condition of health were made hon- 
estly, truthfully, and in accordance with facts as known, conditions 


found at post mortem examination will not defeat recovery. O’Brion 
v. Columbian Nat. Life Ins. Co. (Me.) 


(6) Serious or temporary diseases. 


Applicant is not chargeable with fraudulent misstatements because he omit- 
ted temporary affections such as colds. from which he recovered. 
where answers were made in good faith. Mutual Life Ins. Co. of 
New York v. Hurni Packing Co. (U. 8S.) 

(7). Injury or bodily infirmity 

If applicant for policy insuring against loss of eye from disease perpetrated 
fraud in misrepresenting and effectually concealing condition of eye, 
such fraud avoided insurance. Home Mut. Ben. Ass’n v. 
fleld (Ark.) ....ee0-5- 


$ 292, MEDICAL ATTENDANCE. 

Statement by applicant that he had not consulted nor been treated by physi- 
clan during 5 years, when in fact he had been treated each year for 
supposedly temporary ailments, held material misrepresentation 
which invalidated. Mutual Life Ins. Co. of New York v. Hurni Pack- 
ing Co. (U. 8)... ° 
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§ 296. OCCUPATION. 


Employee of manufacturing company, whose occupation consisted of 
both office work and traveling, was that of interesting automo- 
bile manufacturers in his device and who used automobile given 
for personal use to show its operations, was properly placed in 
classification of office duties and traveling, where such classifica- 
tion more correctly described occupation than any other. Warren 
v. Globe Indemnity Co. of New York (Wis.) 


(2) 


Instruction that defendant was not liable for damage caused by explosion 
unless fire ensued held not misleading. MHallander v. Jefferson Mut. 
Fire Ins. Co. (Mo.)..... 


§ 297. HABITS. 


Insurer has right to inform itself of insured’s habits with respect to 
use of intoxicants, but insured’s representation will not procure 
recovery unless substantially untrue—insured’s statement that he 
was temperate, in answer in application, was not substantially 
untrue where insured had not taken drink for 2 or 3 months 
prior thereto. tna Life Ins. Co. v. McCullagh (Ky.).......... 


§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 


Statement in application that applicant had received no indemnity from 
other company, when he had in act received indemnity at least 6 
from other companies, was false and fraudulent representation to 
avoid policy. Great Eastern Casualty Co. v. Collins (Ind.) 


300. PREVIOUS APPLICATION FOR INSURANCE. 


Where insured has himself refused to accept previous policy and order- 
ed cancellation, his statement in application that no application 
had ever been declined and no‘policy issued to him had ever been 
cancelled, was substantially true. Etna Life Ins. Co. v. Me- 
Cullagh (Ky.) 


301. OTHER EXISTING INSURANCE. 


Where insured, about 8 years before application, had been indemnified 
under other policy in amount of $133.88, his statement in appli- 
cation that he had received “about $50.", where he had no means 
of refreshing memory, was not material, false or made to deceive. 
4@tna Life Ins. Co. v. McCullagh (Ky.)...... nas 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 
evant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 


§ 304. CONTINUING OR PROMISSORY NOTES WARRANTIES. 


By agreement embodied in policy that each item of insured property other 
than buildings should be considered as personalty, machinery and 
other property must be treated as personal property. Westchester 
Fire Ins. Co. v. Roan (Tex.) cocose 161 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 


Where applicant falsely revresented he had never received indemnity from 
other company, when he had in fact received indemnity at least 6 
times, and company, prior to discovering such fraud, paid indem- 
nity in excess of all premiums paid, insurer could avoid policy with- 
out tendering back premiums paid. Great Eastern Casualty Co. v. 
Collins (Ind) the 


(2) Nonpayment of premiums or assessments. 


Statute prohibiting cancellation for nonpayment of pre 
notice, held to include industrial policies hag tae’ meee ne 
weekly premiums—provision printed on policy with rubber stamp 
which waived giving of such notice is void. Reynolds v. Metro- 
politan Life Ins. Co. (Kans.) Cer oveoseceeccsces 

Where company, with consent of another which has issued policy, en- 
ters into contract with insured for performance of conditions of 
such policy and issues new policy, such new policy, constitutes 
renewal within statute requiring notice before forfeiture for non- 
payment of premiums.—Under statute, policy is renewed when- 
ever premium is paid.—Company cannot, by causing insured to 
es — a ae waiving notice, avoid statutory provi- 
so against forfeiture without notice. Garland v. - 
dard Life Ins. Co. (N. C.) . Fv — 214 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 318. CHANGBD IN CONDITION OF BUILDING. 


Where schedule, part of policy, details representations of assured as to con- 
ditions affecting risk, provision invalidating for changes of conditions 
refers to conditions in schedule and where no representations as to 
iron shutters were made, their removal was not a change of material 
conditions. Zivitz v. Maryland Cas. Co. (N. Y.)...eeeee. 


see ee eeeene 


§ 319. CHANGE IN USE OF BUTLDING. 
(1) In general. 


Insured cannot recover from insurer for destruction of cotton gin, personal 
property, in absence of proof to show his breach of warranty to oper- 
ate the gin during the season brought about or contributed to its de- 
struction, Westchester Fire Ins. Co. v. Roan (Tex.)......ceeeeeees e 


§ 322 CHANGE IN OCCUPANCY OF BUILDING. 


Rider to fire policy stating building was occupied by certain club was not 
intended to guard against mere change in name and management 
of club, showing that there was no violation of change of occupancy 
clause, where name was changed, membership remaining practical- 
ly unchanged. Cronenwett et al. v. Iowa Underwriters of Dubuque 
Fire & Marine Ins. Co et al. (Calif.) 


§ 323 BUILDING BECOMING VACANT, 
(1) In general, 


Stipulation voiding policy for vacancy of premises is reasonable and valid, 
and where such insured premises are destroyed while vacant after 
having so remained for a longer: time than allowed by terms, insured, 
in absence of waiver of condition, will not be entitled to recover. 
Bias v. Globe & Rutgers Fire Ins. Co. (W. Va.) 


(3) What constitutes vacancy or unoccupancy. 


To “occupy” a barn it is not necessary that insured live or sleep there, suffi- 
client compliance being use contemplated by parties as expressed in 
contract—where carts and other farm property in barn at time of fire 
had been used almost daily and where insurer’s tenant had visited 
barn frequently within two or three days and once on day of fire, 
barn was not vacant under provision voiding policy for such reason. 
Corlies v. Westchester Fire Ins. Co. (N. J.) eo cccccccccesecccs 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES 
(3). Gasoline, 


“Premises” as used in gasoline clause of policy means only insured build- 
ing and cannot be construed as coextensive with lot on which build- 
ing stands and gasoline in underground tank on adjacent lot is not 
violation of provision. Rossini v. St. Paul F. & M. Ins. Co. 

Insurer cannot escape liability on ground of increasd hazard from keep- 
ing gasoline in underground tank on adjacent lot, where hazard 
was not increased.—Where policy exempted from liability where 
hazard was materially increased by means within control of in- 
sured, liability cannot be escaped where gasoline was kept on ad- 
jacent premises not under control of insured. Rossini v. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn. (Cal.) 


$ 328. CHANGE OF TITLE OR INTEREST. 
(1) Nature and effect of condition. 


Where insured dealer sold and delivered insured car to one who drove it to 
another state without knowledge or consent of insurer, and it was de- 
stroyed by fire, insurer was not liable for loss. Cranston v. 

California Ins. Co, (Ore.)....... ‘ ° aa 
mortgaged property was insured by policy containing mortgage 
clause, also provision it should be void, if any change in title, and 
insured sold property, new contract coming into existence between 
insurer and purchaser by agreement endorsed on policy, and after 
fire resulting in complete loss, plaintiff bought property with policy 
from purchaser, insurer was not liable to plaintiff, having properly 
patd mortgagee full amount of insurance which was amount of 
mortgagee. Stevens v. Hartford Fire Ins, Co. (S. C.).....-seeeseees 


(2). What constitutes change of title or interest in general. 


Lease does not change title or interest of policy—new lease to same lessee 
under another name does not change title or interest of property 
which was merely a club name. Cronenwett et al. v. Iowa Un- 
derwriters of Dubuque Fire & Marine Ins. Co. et al. (Calif.) 

Lease is not change in title of property, being but chattel and possessory 
right of lessee being in support of seisin of landlord in whom title 
is vested. Cronenwett et al. v. Dubuque Fire & Marine Ins. Co. 
et al, (Cal) ....-- cocce . copes 
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(5). Contract for sale. 


Policy insuring dwelling and contents as well as barn and contents, in sepa- 
rate amounts is held divisible where policy was not canceled, and 
insured may recover for loss of dwelling contents notwithstanding 
sale of barn and dwelling where destroyed property was still in dwell- 
ing, insured not yet having surrendered possession thereof. West- 
chester F. I. C. of N. Y. v. Looney (Tex.) 


(6) Nature and effect of condition. 


TInsured’s note in usual form, making insured stock of goods collateral for 
payment, did not invalidate policy under unconditional ownership 
clause, Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) .......... 


(8) Invalid or inoperative conveyance. 


That plaintiff, owner of insured premises, desiring to sell, executed deed nam- 
ing, as grantee, a broker and assigned to him a land contract for the 
sale, both acts done without intention of transferring title, will not 
defeat recovery on policy providing risk should cease if title be 
changed. Phillips v. Farmers’ Mut. Fire Ins. Co. of Kalamazoo 
County. (Mich.) ....... encess enceeoncetus 


eee ee eee eee eee eee eee eee 


§ 330. INCUMBRANCES. 
12) What constitutes incumbrance. 
Tnsured’s note in usual form did not violate provision voiding policy upon en- 


cumbering goods with chattel mortgage. Lavenstein Bros. v. Hart- 
fora Vire Fas. Co. CVE.) crcsvsscccscces ove 


§ 332%. LIABILITY INSURANCE. 


Dissolution of partnership, indemnified against loss through injuries to 
servants, does not necessarily render policy void. Illinois Indemn. 
Bx. v. Indust. Com. (Til.).c.cccccccccvcces 


§ 332%. BURGLARY INSURANCE. 


Where policy gave insured right to leave premises unoccupied four months, 
insurer was not relieved of liability where goods were in unfinished 
dwelling occupied by family in daytime and occasionally at night 
pending completion. Young v. Fidelity & Cas. Co. of N. Y. (Mo.).. 


§ 333. SPECIAL CAUSES INCREASING RISK. 


Building of fire in silo did not invalidate policy under increase of hazard 
provision. Nash v. Amercan Ins. Co. (Ia.)...... eenusnenes eee 


(1). In general. 


In absence of fraud or concealment, hazard cannot be enhanced or enlarged 
by mere continuing of conditions and uses existing at time policy 


was issued. Rossini v. St. Paul Fire & Marine Ins. Co of St. Paul, 
Mink. (Cal) ciccccrcvepee ° 


§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(2) Taking inventory. 


Taking of inventory on February first without including purchases during pre- 
ceding January was not violation of inventory requirements, where 
invoices of such purchases were preserved and shown in detail as 
fully as would have been shown by inventory. Inventory require- 
ments did not require insured to record stock numbers of goods. In- 
ventory grouping goods of different kinds in one item designated dress 
goods at certain prices per yard, was not invalid where goods were of 
same value per yard and existed in quantity stated. Inventory in 
amount more than $90.000. was not invalid because of lumped en- 
tries such as, ‘“‘one lot jewelry, $10.00" where such entries were few. 
Did not require insured to take inventory of stock in branch store in 
another city conducted as separate line, where not covered by ~~ 
icy. Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) 

That menrell in preparing inventory omitted old, unsaleable stock, “held “not 
to avoid policy. Westchester Fire Ins. Co. Vv, meee Cee) sévcues 

Clause requiring complete itemized inventory of stock insured, constitutes 
a promissory warranty, and failure substantially to comply there- 
with avoids, Inventory of insured lumber, furnishing data from 
which number of feet could be ascertained but containing nothing 
to indicate grades of any class, held not substantial compliance 
with such warranty, though it appeared lumber had mill run value 
and was sold by insured on such basis.) Camden Fire Ins. Co. v. 
Yarbrough. CEP wcndccccs 


(3) Keeping books of account. 


Policy requirement of inventory and “set of books etc.,” did not require 
books to record original purchases of all goods at branch stores for 
period of time preceding inventory but merely record of business 
transacted from date of inventory. Lavenstein Bros. v. Hartford 
Fire Ins. Co. (Va) ....... ‘ 


eee eee eee eee eee eee eee eee eee eee eee eee 
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(4 Keeping hooks and papers in safe. 


Where insured produced memorandum of inventory taken in July before pol- 
icies were issued, and complete inventory taken the following Janu- 
ary, together with record of transactions occurring thereafter, 
held that fact that earlier inventory was burned and was not pro- 
duced would not defeat recovery, despite inventory and iron safe 
requirements. Where insured prepared inventory and kept it in 
iron safe, fact that it was removed from safe shortly before fire, 
without insured’s knowledge and was destroyed, held not to avoid 
policy. Westchester Fire Ins. Co. v. Biggs. (Tex.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general, 


Provision for forfeiture for nonpayment of premium notes is valid and is 
defense for loss occurring while premium is past due and unpaid. 
Cheatham v. Home Ins. Ce. of N. ¥. €ByYy.)ccccccveccrcecccesecs ene 

Where deceased had paid no part of premium or of notes given therefor, 
policy became null and void in accordance with its terms. Kazee 
v. Kansas City Life Ins. Co. (Mo.) 


(2). Premiums payable in installments. 


Under provision exempting from liability for loss during premium default, 
where default occurred* Oct. ist, check was mailed on llth, was 
not received until 15th, and loss occurred on 12th, insured could not 
recover. Coutinental Ins. Co. v. Stratton (Ky.) 


(3) Nonpayment of note given for premium 


'f It comes properly before the Court, that copy of premium note was not 
attached to policy, insurer cannot avoid payment though he pleads 
and proves loss occurred at time when policy was in suspension for 
nonpayment of note, but insured cannot get benefit of failure to 
attach copy where he has failed to plead such failure in avoidance. 
Alexander Bros. v. Hawkeye & Des Moines Ins. Co. (Iowa) 


§ 357. IN GENERAL. 


Under resolution of company agreeing to accept missing assessment check 
in payment if received in reasonable time, time from March 13, to 
May 4, when resolution was rescinded because check had not been 
received, was reasonable time. Shuman v. Main, Beaver & Black 
Creek Mut. Fire Ins. Co. (Pa.) 


SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


.-—— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 
policy was issued in 1911, insured died May, 1918, and premium due 
March, 1918, was not paid, exclusion of evidence of profits earned 
at end of five years, on ground policy provided distribution of profits 


only at end of 20 years, was improper. Cole v. Jefferson Standard 
Life Ins. Co. 


EXCUSES FOR NONPAYMENT. 
owner did not question contractor’s bond or require new bond upon 
expiration of insurer’s authority to do business in state, contractor 
could not refuse to pay premium on ground insurer had no right to 
do business in state. American Fidelity Co. v. Leahy (N. Y.)...... 


RIGHTS OF INSURED AFTER DEFAULT. 


REINSTATEMENT. 


policy gave insured right to have it re-instated after default, effect 
of re-instatement was to continue original policy in force, not to 
create new policy—insured may waive right to re-instatement given 
by original policy and contract for new policy with different condi- 
tions. Mutual Life Ins. Co. of New York v. Lovejoy. (Ala.) 


(2). Condition of reinstatement. 


reinstatement provision, insurer has no right to exact other condi- 
tions precedent or subsequent to reinstatement agreement to “re- 
instate” not being an agreement to reinsure under another and dif- 
ferent contract—insurer has no right to impose or add conditions 
other than those contained in contract to right of reinstatement, 
unless supported by consideration. Mutual Life Insurance Co. of 
New York v. Lovejoy. (Ala.) 


§ 367. -—— INSURANCE FOR LIMITED TERM OR AMOUNT. 


(3). Period for which insurance will be extended 
Under provision giving 30 days’ grace in payment of premium, and that if 


(25) 
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not so paid and policy is not surrendered insurance will automatically 
continue for the specified term,held that period of automatic con- 
tinued insurance began at end of grace period. Mitchell v, Southern 
Union L. Ins. Co. (Tex.) 


$ 368. PAID UP POLICY. OR VALUE. 
\1) In general. 

Prior to statutory amendment, life company and insured cannot avoid 
effect of sections relating to nonforfeiture of policies on failure 
to pay premiums by agreeing to substitute reserve values fixed 
by laws of state of insurer’s origin——Amendment cited, did not 
automatically transform foreign life policy which did not provide 
for temporary or paid-up insurance of value equal to that under 
law, though law of insurer’s state authorized such value in case 
of default in payment of fourth annual premium into paid-up 
insurance of net value prescribed in statute; the word “entitle’’, 
as used, meaning only that insured is furnished with grounds 
for having policy transformed into paid-up policy. Alford v. 
New York Life Ins. Co. (Mo. 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
Insurer may waive provisions for forfeiture for nonpayment of premium 
notes. Cheatham v. Home Ins. Co. of N. Y. (Ky.) 
Provision forfeiting policy upon nonpayment of note given in part pay- 


ment of premium is for insurer’s benefit and may be waived by 
it. Faris v. American Nat. Assur. Co. (Cal.) 


& 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT, 
STATEMENTS OF OFFICERS OR AGENTS. 
(1). In general. 
Representations of insurer’s agent that timely notice of time of premium 
payment would be riven and that insured need give himself no un- 
easiness, are not binding on company and cannot create estoppel. 
+) 


Cheatham v. Home Ins. Co. of N. Y. 


(2) Certificate of medical examiner. 

Apart from any untrue or fraudulent answers made by applicant, after 
medical examiner has passed applicant, knowing of defects, com- 
pany may not thereafter contend that insured was unsound. 
Wingo v. New York Life Ins. Co. Maxwell v. Same (S. C.).. 

Statute making medical examiner’s report conclusive on insurer, unless pro- 
cured by fraud, does not limit, prior to issuance of policy, insurer’s 
investigation to examination of local medical examiner but applies 
only after policy has been issued. Reynolds v. Northwestern Mut. 
Life Ins, Co. (Towa) 


POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


IN GENERAL. 
(2). Nature of Agency. 


Where agent of foreign company was authorized to issue policies, held he 
had authority to attach rider waiving provision forbidding addi- 
tional insurance—where general agent knew that policy holder had 
additional insurance in unauthorized companies and attached riders 
authorizing such insurance, company is estopped to assert invalidity 
because of additional insurance at time. A. A. Cooper Wagon & 
Buggy Co. v. National Ben Franklin Ins. Co. (Iowa) 


§ 376 EFFECT OF PROVISIONS OF POLICY. 
(2). Conditions to which restriction apply. 

Clauses prohibiting waiver unless endorsed, refer only to provisions which 
enter into contract, and do not affect conditions to be performed 


after loss. Twin City Fire Ins. Co. v. Stockmen’s National Bank 
of Ft. Benton, Mont. (U. 8.) 


§ 3877 KNOWLEDGE OR NOTICE OF FACT. IN GENERAL. 
(1) Necessity of knowledge of breach. 

Waiver by insurer on one of conditions in policy is not evidence that another 
condition is also waived. Condition could only be waived in man- 
ner provided in policy or by act or conduct of insurer from which 
such reasonable inference may be drawn. Bias v. Globe & ne 
Fire Ins. Ca (W. Va.) ...... 

$ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 

(1) In general, 
Where insured making answer in application as to habits, acted upon 
advice of insurer’s agent who for 20 years had been familiar 
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with insured’s habits, insurer is estopped from asserting that 

answer is misrepresentation, knowledge of agent being imputed 

to insurer. Atna Life Ins. Co. v. McCullagh (Ky.).......-eee0% 

Knowledge of insurer’s agent that insured did not keep iron safe required is 
knowledge of company and if it delivered policies and collected pre- 

miums after agent had such knowledge it waived forfeiture of vio- 

lation. Rosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo). 


(3). Nature of agency and authority of agent. 


Although broker, acting as soliciting agent for general agent of insurer, 
had knowledge insured did not have unconditional ownership of 
property, insurer was not bound by such notice and policy was void 
eee eee —— Salvate v. Firemen’s Ins. 

Foreign company authorized to ‘do business “in "state, which. appointed agent 
authorized to issue policies, is charged with agent’s knowledge of 
rider attached to policy, and of fact that insured had additional 
insurance. A, A, Cooper Wagon & Buggy Co. v. National Ben 
Franklin Ins, Co, (Iowa)... ‘ voneees 


$ 379 INSERTION OF FALSE ANSWERS IN APPLICATIONS BY AGENT 
OR UNDER HIS DIRECTION. 


(1). In general. 


Where insurer’s agent undertakes to write into application answers of 
applicant, and makes false answers or so induces applicant, 
when applicant is acting in good faith, insurer will be estopped 
to reply on answers to defeat policy. Actna Life Ins. Co v. 
McCullagh (Ky.) ......0.. e wcocccccccceccccccccesecesee 


(4) Life and accident insurance. 


Where insured did not read policy and was induced to accept it without 
reading by agent’s conduct in impliedly representing policy had been 
issued in accordance with application, as correctly stating insured’s 
age, clause eliminating recovery in case of misstatement of age 
was not applicable, though application, drawn up by agent, did mis- 
state age and though it expressly stipulated insurer should not be 
bound by agent’s misrepresentations. Walker v. Illinois ow 
Life Ass’n. (Ark.) .. ce ccccccncccccccecesceses owens 91 


(8). Guaranty and indemnity insurance. 


If information through which general agent of insurer obtained in regard 
to policy holder’s loss through certain debt was information of in- 
surer’s attention to matter ard procure signature. Sandstedt et al. v. 
of warranty. lL. Black Co. v. London Guarantee & Accident Co. 
v coos 636 


§ 380. FRAUDUILENT OR COLLUSIVE ACTS OF AGENT. 
§ 381 FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 385 INDORSEMENT ON POLICY. 

Where pr: vision voids policy unless otherwise provided by indorsement for 
other than unconditional ownership or vacancy more than 10 days, 
attached indorsement stating interest of insurer is fee simple in 
remainder, after certain life estate mentioned, will not make inap- 
plicable or waive such condition. Bias v. Globe & Rutgers Fire 
Ine. Co (CW. Va) ccccce ; eocccccccccccsccccces 146 


§ 387. —— CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


Statute must be deemed to allow insurance in unauthorized companies. 
A. A. Cooper Wagon & Buggy Co. v. National Ben Franklin Ins. 
Co. (Jowa) 


§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 


Right of insurer to enforce forfeiture for nonpayment of premium or pre- 
mium note is not waived by mere silence or inaction of insurer. 
Cheatham v. Home Ins. Co. of N, Y. (Ky.)......- 


(3) Acts and conduct of insurer or agents in general. 


Provision that policy should ipso facto terminate upon insurer’s default 
in paying premium note held waived by correspondence in which 
insurer recognized policy’s continued existence and discussed in- 
surer’s desire to — it. Faris v. American Nat. Assur. Co. 288 
(Cal.) eee esevesete 

Policies are not rendered. null by sheriff's ‘sale of insured’s property, insurers 
knowing of proceedings and waiving all objections thereto by in- 
structions to agent to attach new clauses, making loss payable to 
purchaser. Twin City Fire Ins. Co. v. Stockmen’s Nat. Bank of 
Ft. Benton, Mont. (U. S.) 

Provision against engaging in military service without insurer’s ‘consent, 
was not waived by insurer writing to mother directing her to take 
up matter with local agent and by agent undertaking to call in- 
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surer’s attention to matter and procure signature. Sandstedt 
American Cent. Life Ins. Co. of Indianapolis, Inc. (Wash.) 


.4). Custom and course of dealing as to payment of premiums. 


Single prior instance of indulgence in payment of overdue premium held in- 
sufficient to establish such as custom, Continental Ins. Co, v. 
BErMltem (HY.) oc ccccccccccccccsvcceccessccccccvcccccccesecces ° 

Mere indulgence in payment of premiums allowed by insurer does not “con- 
stitute waiver of forfeiture provisions unless it amounts to a custom. 
Cheatham v. Home Ins. Co. of N. Y. (Ky.).......- 


(5) Guaranty and indemnity insurance. 


Fact that attorneys for company gave attorneys for insured permission 
to take part in case and represent insured did not prevent as- 
sumption of control by company from constituting waiver of 
prior breach of conditions by insured, in absence of complaint 
that defense was interfered with by insured’s attorneys. Tulare 
County Power Co. v. Pacific Surety Co. (Cal.)...ceececeeeesecees 
Insurer under policy not covering loss for employee’s injuries unless his re- 
muneration was included in amount on which premium was based, 
held to have waived defense of nonpayment of premium by failing 
to raise it until after time for demanding additional premium on 
account of injured employee’s wage had expired and until close of 
employer’s case in action against it. Rieger v. London Guarantee & 
Accident Co., of London. (Mo.) ...... veeevveesspoce 
Insurer which after accident to employee claimed by insured to be covered 
by policy, permitted its physician to take part in treating employee, 
undertook to defend action etc., held estopped to deny liability on 
ground particular employee was not covered. Stipulation signed 
by insured at time when whatever rights he possessed against 
insurer had already accrued, so there was no consideration for 
stipulation, held not to have prevented or defeated liability of in- 
surer through estoppel to deny that injured employee was covered 
by policy. Insured had right to insist that if insurer was not go- 
ing to recognize its liability under policy it had no right to control 
defense of injured employee’s action which right insurer could claim 
only by virtue of policy. Rieger v. London Guarantee & Accident 
Co., of London (Mo.) ... ceereeoceocceses - 169 


§ 389 ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(5). Subsequent breaches in continuation of existing conditions. 

Knowledge of insurer’s agent that insured did not keep iron safe required is 
knowiedge of company and if it delivered policies and collected pre- 
miuimes after agent had such knowledge it waived forfeiture of vio- 
lation Riosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo). 


(6) Knowledge of intent to violate conditions. 


Clause of policy on cotton gin, warranting under forfeiture penalty that 
property should be in active operation during the ginning season, 
held not waived by insurer because soliciting agent was informed 
insured had not ginned any cotton during season preceding policy 
or while too little cotton was produced to permit profitable opera- 
tions. Westchester Fire Ins. Co. v. Roan (Tex.) 
(7) Failure to make or follow up inquiry. 


Where applicant makes no statement as to age or imperfectly or imcom- 
pletely states it, insurer, by issuing policy waives information and 
bound notwithstanding that age if given would have caused refusal. 
Royal Neighbors of America. v. Sims. (Tex.) ....... eeeehe 
(9). Life and accident insurance. 


Issuance of policy with provision for voidance if insured had _ previously 
been rejected is waiver of prior rights. Atlas v. Met. Life Ins. 
Ce. «nN. F.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POTIC 


Where insurer, indemnifying partnership, did not’ insist on treating contract 
as ended when one partner purc] ased interest of other, it waived 
defense on account of dissolution of partnership. Illinois Indemn. 
Ex. v. Indust. Com. (IIl.) 


§ 392 DEMAND ACCEPTANCE OR RETENTION OF PREMIUMS 
ASSESSMENTS. 


(1). In general. 


Knowledge of insurer's agent that insured did not keep iron safe required is 
knowledge of company and if it delivered policies and collected pre- 
miums after agent had such knowledge it waived forfeiture of vio- 
lation. Rosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo). 

Insurer’s receipt of premiums continuously after issuance of policy is waiver 
of breach of provision, voiding poilcy if when issued there was in 


force policy previouslv issued by insurer Atlas v. Met. Life Ins. 
Co. (N. Y¥ 
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(10) Retention and enforcement of note. 


Where note, given in part payment of premium, provided that nonpay- 
ment of note should terminate policy and that it might be col- 
lected without reviving policy, while application provided that 
only part of premium paid in cash should be retained by insurer, 
held that provision in application governed, so that collecting 
note after maturity waived forfeiture. Faris v. American Nat. 
Assur. Co. (Cal.)........ ° 


§ 393 CONSENT TO ASSIGNMENT OF POLICY. 


Insurers are estopped to allege that modification of terms as to whom loss 
was payable was not endorsed on policies, agent having had au- 
thority and been directed by them to make endorsement and he re- 
taining policies until after fire and giving those interested to un- 
derstand that it had been done. Twin City Fire Ins. Co. v. Stock- 
men’s Nat. Bank of Ft. Benton, Mont. (U. S.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

Incontestability stipulation is valid but constitutes not assurance against re- 
sults of crime but against hazard of litigation. United Order Golden 
Cross v. Overton (Ala.) 

Where life policy, incontestable after one year from date, signed November 
15, 1916, was delivered June 16, 1916, with receipt for premium for 
interim insurance for June 1, 1916, to November 15, 1916, and receipt 
for first premium recited “running in force from date of this pay- 
ment” to November 15, 1917, year for contest began to run then, 
and not from date of policy. Jefferson Standard Life Ins. Co. v. 
Wilson, (U. 8S.) 

Where policy was incontestable after two years, insured’s death by suicide 
thereafter but within one year of re-instatement, under provision 
giving right of reinstatement, did not invalidate policy, though 
application specified policy should be void if insured committed 
suicide within one year from_ re-instatement. Mutual Life In- 
surance Co. of New York v. Lovejoy. (Ala.) 


XII, Risks and Causes of Loss. 
(A) MARINE INSURANCE. 
§ 403. PERILS OF THE SEA. 


Where dredge, which it was sought to tow from one point to another, sank 
during the night, held that sinking was result of perils of the sea, 
included in marine policy. Where respondent, after examination 
chartered dredge as suitable for its purpose and signed receipt ac- 
cepting same as in satisfactory condition, held respondent who as- 
sumed liability of an insurer must be deemed to have accepted 
dredge on its own responsibility and not on implied warranty as to 
seaworthiness. John L. Roper Lumber Co. v. Portsmouth Fisheries 
Co. (N. C.) 

Loss of oil barge because, while being towed in smooth waters within thirty 
minutes after starting on voyage, it broke under weight of own 
cargo, on account of initial defective construction, was not covered 
by policy against perils of the sea, because not approximately caused 
by such peril. Gulf Transp. Co. v. Fireman’s Fund Ins. Co. (Miss ).. 


§ 406. TIRE. 
«@),. -—— 

Indorsement extending life of policy beyond death, where not provided for 
or required by policy, did not preclude insurer from showing that 
indorsement purported to exterd life beyond date to which entitled, 
and that policy had expired at time of death. Kimball v.New York 
Life Ins. Co. (Vt..) 


(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421, FIRE 


Where, with intent of arresting conflagration, dynamite was placed in 
building to destroy it and charge injured other buildings, lability 
of insurer extended to other buildings on which it had carried 
policies. Westchester Fire Ins. Co. v. Bell (Ga.)........ 

Under ordinary policy which provided insurer was not Hable for ‘loss by 
lightning, insurer is liable for loss by fire started by lightning, not 
for damages caused by lightning itself. Maxwell v. Springfield 
Fire & Marine Ins Co. of Springfield, Mass. (Ind.) ... 

Where policy exempts from liability for explosion loss unless fire ensues, 
despite further clause that if building fall as result of fire all in- 
surance shall cease, insurer is liable for loss by fire following ex- 
plosion though latter caused building to fall—insurer is liable for 
whole loss where explosion occurred after commencement of fire and 
was resulting incident thereof. Rossini v. St. Paul F. & M. Ins. 


154 
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§ 422. EXPLOSION 


Where answer set up failure of insured to give notice of accident as required, 
defendant's failure to verify answer was waived by plaintiff's failure 
to object to evidence as to such want of notice. Travelers’ Ins. Co. 
of Hartford, Conn., v. Scott (Tex.) 


$ 424 ACCIDENT. 


Policy insuring against damage from sprinkler leakage, held to include loss 
from leakage caused by tornado, which injured sprinkler system. 
Maxwell v. Springfield Fire & Marine Ins. Co. of Springfield, Mass. 
(Ind.) 
petition alleged that ferry carrying automobile. ‘sunk, whicno was 
proved, it is immaterial that by implication petition also charged 
ferry was held down at bottom of stream by car and proof «-f sink- 
ing would fasten liability on insurer though ferry rose again to sur- 
face when car slipped off—defense of unseaworthiness of ferry in 
which car was being carried was not applicable to particular con- 
tract. American Automobile Ins. Co. v. Fox (Tex.) 

Under accident policy covering damages to auttomobile in “collision with 
any . . . object,” object does not mean some object includes 
embankment beyond traveled portion of road.—Where automobile 
was injured by skidding from embankment and colliding with earth 
on bottom, damages were recoverable —Instruction allowing recov- 
ery by plaintiff by mere showing of damage by accident was er- 
roneous Rouse v. St. Paul Fire & Marine Ins. Co. (Mo.) 


THEFT. 


policy excluding liability for entry by key or manipulation of lock, 
where inner door was opened by hammer and chisel leaving visible 
marks, held company is Hable. Moskovitz v. Travelers Indemnity 
Co. (Minn.) 

Held ae terms of policy indemnitying automobile owner against loss 
by theft, that the usual and ordinary meaning of these words 
should have application and reasonable intention should not be 
extended to cover fraudulent conversion by bailee of property en- 
trusted. Gunn v. Globe & Rutgers Fire Ins. Co. (Ga.) 


§ 428. NEGLIGENCE OF INSURED. 


While unintentional negligence does not invalidate, this does not excuse reck- 
less negligence, consequences of which must have been obvious 
and which is presumed intended. Nash v. American Ins, Co. (Ia.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 436. saa INCURRED FOR PERSONAL INJURY OR LOSS 


4 


Policy insuring against loss and expense by reason of claims made upon 
assured in connection with delivery automobile is unambiguous 
and limits liability to accidents that happen while automobile is 
used by insured partners, not while used by another firm composed 
2 — partners and another. Hartigan v. Cas. Co. of America 


Policy insuring against loss on account of injuries suffered by employee of 
insured as result of accident, held to cover injuries to female clerk, 
regular employee, when she fell into excavation in basement. 
ger v. London Guarantee & Accident Co. of London (Mo.) 

Where provision contains exception where injury is caused by person em- 
ployed under age of 16 and it appeared that injury was proximate 
result of absence of 14 year old boy from elevator in his charge, held 
case was not within exception and defendant was not liable for in- 
juries sustained by one who fell into unprotected elevator opening. 
Lynch v. Commercial Casualty Ins. Co. (N ) 

Where accident happened during period of policy insurer cannot claim 
it was not ible, in that negligence causing injury was in con- 
struction work done prior to issuance of policy. Tulare County 
Power Co. v. Pacific Surety Co. (Cal.)........eee08 oeccceses 

Policy against Hability under workmen’s policy covering. business of 
electrical store and enumerating classes of employees including 
chauffeurs, did not cover injuries to or death of chauffeur, irre- 
spective of duty he was performing, as when at instance of em- 
ployer he was gratuitously taking, to her home, a former female 
employee of the business. Western Indemnity Co. v. Indust. Acc. 
Comm, of California (Cal.).......... e 


(D) LIFE INSURANCE, 
§ 488 CAUSE OF DEATH IN GENERAL. 


Whether or not provision as to quarrelling or fighting applies to case of 
fatal injury to insured, yet where it clearly appears quarrelling was 
all done by person who killed insured and was not provoked or par- 
ticipated in by insured, and killing was unprovoked, unwarranted, 
criminal homicide, no defense is established under such provision. 
Welch v. Travelers’ Ins. Co. (N, ) oe 


(Ww: 
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$ 443. DEATH IN VIOLATION OF LAW 


Where insured, convicted, sentenced to death, escaped and was killed by 
officers making recapture, contract was avoided. United Order 
Golden Cross v. Overton (AIl8.)....cccccccccccccccscccersecsseess 


$ 448. DEATH CAUSED BY BENEFICIARY. 


Beneficlary who murders insured is denied right to recover, upon ground 
of public policy. Johnston v. Metrop. Life Ins. Co. (W. Va.)...... 

Where beneficiary murders insured, doctrine of public policy extends no 
further than to deny such beneficiary’s right to recover and com- 
pany is still liable to estate of insured. Johnston v. Metrop. Life 
Ins. Co. (W. Va.) 

Where policy permitting assignment. or ‘surrender “without. ‘consent of bene- 
ficlary and that payment was to be made to beneficiary in case he 
survived, otherwise to estate of insured, and policy was taken out 
at instance of insured, insurance should not become forfeited but 
be paid insured’s estate where beneficiary disqualified himself by 
murdering insured. Welch v. Travelers’ Ins. Co. (N. Y.) ....-+ee0- 


(EB) ACCIDENT AND HEALTH INSURANCRE. 
§ 452 RISK OF TRAVEL RAILROADS AND OTHER CONVEYANCES. 


Where policy provided specific indemnity ror loss of life, only when 
sustained in specified manner, beneficiary could not recover for 
death whicu occurred in manner not specified in such clause, but 
oe specified in another clause. Hartwig v. Southern Surety 

O. (TOE) cccccccccccccctsccccesers cevede eocces 
Where policy provided indemnity to insured against accident “within any 
public passenger conveyance or elevator, proviso limiting liability for 
accident “while entering or leaving . . . or upon step Pe 
platform or running board .. .”, did not upply where insureJ 
was killed while leaving passenger elevator. Da/t3 v. Great Eastern 
Casualty Co. (Mich.) ° ® 


$ 454 BODILY INFIRMITIES OR DISEASE. 


Policy covering disability from illness, embraces disability of insured 
who, while suffering from hernia, accidentally stepped into hole 
in street, displacing truss, whereby he was incapacitated two 
months, Massachusetts Bonding Co. v. Florence (Tex.)........ 306 
Policy, insuring against loss of eye from disease or accident, insured against 
loss of eye from disease whether or not it existed at time of policy 
or first began afterward. Home Mut. Ben. Ass’n v. Mayfield (Ark.). 654 


§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
Where insured, employed to sort oranges, ate three causing gastritis and 


death, it was not by accidental means, although result was accidental. 
Martin v. Interstate Bus. Men’s Ass'n (Iowa). . coces OF 

“Accident” and “accidental,” as used in policies are presumed to be em- 
ployed in their ordinary and popular sense as meaning happening 
by chance, ete. Pacific Mut. Life Ins. Co. v. Meldrim (Ga.)... 160 

Where policy insured against loss through accidental means, it is in- 
cumbent upon plaintiff to show that in act preceding injury, al- 
leged to have caused death, something unforeseen, unexpected or 
unusual occurred. Johnson v. Adtna Life Ins. Co. (Ga.).........+ 

Where evidence shows that infection occurs either at time accidental 
wound is received or that it followed as natural and ordinary 
consequence, death which may ensue from such injury and infec- 
tion, can properly be maintained as accidental within meaning of 
ee of policy. Bell v. State Life Ins. Co. of Indianapolis, Ind. 
(Ga. ) 

Where one person injures another ana injury is not result of miscon- 
duct or provocation by injured person, and is unforeseen by him, 
it is accident within policy. General Accident, Fire & Life 
Assurance Corporation v. Hymes (Okla.)....... webeccnescse 

Death self inflicted with suicidal intent while sane is not “accident. ” Bayha 
v. Fidelity & Casualty Co. of New York. (Miss.) 

Injury held accidental where insured while riding bicycle ran through swarm 
of insects, one of which struck his eye with such force as to finally 
result in blindness. Tracey v. Standard Acc. Ins Co. (Me.) 

There can be no recovery if insured does voluntary act, natural result of 
which is to bring injury on himself—where policy does not insure 
against accidental death or injuries but against death or injuries 
effected by accidental means it is not enough that death or injury 
should be unexpected or unforeseen—where insured voluntarily un- 
derwent dental operation and dentist unintentionally introduced into 
insured’s system virulent germs contained on instruments, resulting 
in blood poisoning and death, death was effected through accidental 
means. Horton v. Travelers’ Ins. Co. (Cal.) 

Death of insured from blood poisoning caused by rubbing head, which was 
bald, with infected towel held caused by accidental means in absence 
of evidence that he knew towel was infected. Business Men’s Acc. 
Ass’n of America v. Schiefelbusch (U. 8S.) 


(31) 
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§ 464 SUICIDE OR SELF INFLICTED INJURIES. 


Provision which excepts injuries intentionally inflicted upon injured by 
any other person, contemplates injuries intended against insureu 
and not intended against another, and such exception will not 
relieve insurer from liability where other person intending to in- 
jure some one other than insured, mistook insured for person to 
be injured and intentionally inflicted upon him bodily injury 
while insured was not aware of intent and had done nothing to 
bring about injury. General Accident Fire & Life Assurance 
Corporation v. Hymes (Okla.)...... ategeeua 


§ 466 SUICIDE OR SELF INFLICTED INJURY OR DEATH. 


Petition as amended set forth cause of action, and trial judge did not err 
in over-ruling general demurrer. Pacific Mut. Life Ins. Co. v. 
Meldrim (Ga.)) ....eseeees we esses eens Deca seens ONS 0% SON P60 s OEb.6.e:0 

If one who has knowingly sustained accidental abrasion upon exposed 
surface of body, thereafter continues to bring himself in contact 
with and to treat patient affected with contagious disease, and as 
result, becomes infected and dies, proximate cause of death can- 
not properly be said to be original bodily injury. Bell v. State 
Life Ins. Co. of Indianapolis, Ind. (Ga.)........... 


§ 467 LIMITATIONS AS TO TIME OF DEATH OR DISABILITY 
CAUSED BY ACCIDENT. 

Proviso in policy covering loss of life, members or eyes, defining in pa- 
renthesis what constituted loss of members or eyes, “provided 
such loss shall result within 30 days from date of accident”, held 
not to cover death of insurer occurring more than two months 
after accident. Drinan v. Clover Leat Casualty Co. .Mich.) 


XI. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 478 EXCEPTION OF PARTICULAR AVERAGE. 

Loss of concrete mixer which broke from deck of barge to which it was 
bolted when barge capsized at sea, in which position it was towed 
to port, held not to render insurer liable in particular average un- 
der clause exempting from liability except by “stranding, sinking, 


burning or collison.” Snare & Triest Co. v. Fireman’s Fund Ins. 
Co. of San Francisco (U. S§.). 


§$ 494 PARTIAL LOSS IN GENERAL. 


Policy on forest products at eight locations held blanket policies, not pro- 
rated among specific locations but covering each to full amount— 
and covering products adjacent to locations specified, left for pur- 
pose of being loaded. Zenith Box & Lumber Co. v. National Un- 
ion Fire Ins. Co. et al. (Minn.) es 





§ 499 IN GENERAL, 


Under Massachusetts standard policy containing uddilional clauses 
termed “Disclaimer Clause” and “Demolition and Increased 
Cost of Construction Clause’, permitted by statute, insurers held 
liable for total destruction of building in amount limited to 
actual value of property when loss occurred, such clauses apply- 


ing only in case of partial loss. King v. Niagara Fire Ins. Co. 
(Mase.) .cccccees . es 





§ 600 VALUED POLICIES. 


Effect of statute is to make every fire policy, valued unless falling within 
one of permitted exceptions. Thompson v. Concordia Fire Ins. Co. 
(TOMB.) cccccccsccceccecs 


eee ee eee eee eee) oe 


§ 604 EFFECT OF OTHER INSURANCE. 


Coinsurance clauses may be lawfully inserted in fire policies and enforced 
in absence of statutory regulations. Statute relating to coinsurance 
clauses and valuation in fire policies, enters into and becomes part 
of every contract and may be complied with by every insurer to 
obtain its benefits. Thompson v. Concordia Fire Ins. Co. (Tenn.) 


§ 505. DUTIES OF INSURED AFTER LOSS. 


Under policy requiring insured, in event of fire to protect property 
from further damage and put it in best possible order, failure 
to do so, did not prevent recovery except for such of property 
as could have been saved by use of reasonable mieans at com- 
mand. Messler v. Williamsburg City Fire Co. (R. I.) 


(32) 


281 


261 
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(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 612 LIABILITIES INCURRED FOR INJURIES TO PERSONS OR 


PROPERTY. 


Where policy covering liability for accident provided assured should nt in- 


terfere in negotiation for settlement of legal proveedings without 
consent to Company, given in writing, and it appeared that assured 
had been sued for injuries due to collision between his automobile 
and another, insurer while having right to control suits brought 
against assured, had no control over suits brought by assured, 
hence settlement by assured of suit brought by him against third 
party did not violate policy—such settlement did not violate policy 
as being agreement to suppress evidence—that assured had failed 
to fulfill agreement to bring suit against third person in jurisdic- 
tion favorable to him before trial of suits against insured in jur- 
isdiction favorable to defendant in such suit, held not a defense— 
that insured had consented to continuance of suits against him as 
part of consideration for settlement of insured’s suit against third 
party did not constitute interference with action against insured 
and insurer within terms of policy—insured’s failure to attempt 
to make use of agreement of settlement of own suit against third 
party in violation of stipulation therein held not interference with 
action within policy. Utterback-Gleason Co. v. Stafford et al. (U. S.) 


Liability insurer defending action against insured resuiling in judgment 


§ 613. 


§° 514 


against him for more than amount of '<s liability. was bound by pro- 
mises of its attorneys and agents to take appeal, whereby insured was 
prevented from appealing until time therefor had expired—such in- 
surer was then estopped from asserting that appeal would not have 
resulted in reversal, or that he was not damaged in full amount he 
was compelled to pay. McAleenan v. Massachusetts Bonding & Ins. 
Co. «Mass ) 


EXPENDITURES. 


Insured was not entitled to recover, from insurer, attorney’s fees paid 
by him to his own attorneys who participated in defense of ac- 
tion by injured person by permission of insurer, insurer having 
furnished own attorneys and defended action. Tulare County 
Power Co. -vV: Pacifie Gurety Co. (CEL) cscccccedcessecececeuces 


Insured who pays judgment for full amount limited in _ policy 
indemnifying against actual loss, or judgment for smaller 
amount than such limited sum, can recover sum with interest 
only from time of such payment, but interest accruing on judg- 
ment pending an appeal therefrom is not expense or cost of 
defending action. Tulare County Power Co. v. Pacific Surety 


CO. (Calh.) coccccccccvcsccccccsesaccccercscceceseeesseeseececce 


DaMAGES INCURRED OR PAID. 


Payments made by employer to severely injured employee covered by em- 


ployer’s liability policy, to compromise and avoid possibility of much 
larger judgment against him, were not voluntary so as not to be re- 
coverable by employer from insurer—where such employer had 
breached contract by withdrawing trom injured employee’s suit,in- 
sured employer had right in good faith to make best compromise he 
could with injured employee and was not bound to submit to adverse 
judgment. Rieger v. London Guarantee & Accident Co. of London 
(Mo.) . coveceoceseus 


Where insured after t sold business under agreement reciting 
that judgment of injured person was lien upon property and 
that balance due insured under agreement should not be paid 
to purchaser until such judgment and lien were fully satisfied 
of record, and purchaser drew check to insured with which in- 
sured, with small check of his 6wn, paid judgment, insured 
actually sustained loss and paid money in satisfaction of judg- 
ment within meaning of policy. Tulare County Power Co. v. 
Pacific Surety Co. (Cal.) 


eee ee ee eee eee eee eee eee eee eee eee eee ey 


Where contract between master and insurer is one of indemnity against ac- 


Under 


tual loss from personal injury to servants, there can be no Hability 
of insurer until master has suffered loss by payment of judgment 
for such injuries. Owens v. Jackson-Hinton Gin Co. et al. (Tex.) 


policy limiting insurer’s liability for one accident to $5000., requiring 
it to defend suits at own cost, and prohibiting insured from settling 
claims except at his own cost, insurer’s liability exclusive of «osts, 
was limited to $5000. and did not include interest thereon during 
time it was unsuccessfully attempting to prevent recovery against in- 
sured—policy binding insurer to indemnify insured against loss by 
reason of liability for damages on account of bodily injuries does not 
indemnify against liability, but against loss from liability, and there 
is no loss upon which interest can accrue until judgment which is 
subject of indemnity, is paid. Robert Gair Co. v. Travelers’ Ins. 
Co, of Hartford, Conn. (N. Y.) 


ee ee 


415 
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(D) LIFE INSURANCE, 
§ 615. AMOUNTS PAYABLE ON DEATH. 


Where policy contained proviso against liability for death in military 
service without permit having been given to enter such service, 
and insured died of influenza while in military service, such 
provision does not exempt from liabilty where death was not 
occasioned by extra hazard incidental to such service. Myli v. 
American Life Ins. Co. of Des Moines, Iowa. (N. Dak.) ...... 

Where policy exempted insurer from liability, except for reserve under pol- 
icy, for death in military service, death from influenza of one en- 
listed in army, and en route to Training School was not within 
exemption. Benham v. American Central Life Ins. Co. (Ark.)...... 

Life policy exempting from liability for death in military service in time of 
war without permit, did not exempt from liability for death from 
influenza in base hospital in U. S., exemption covering only death 
proximately caused by war activities. Nutt v. Security Life Ins. Co, 
of America (Ark.) 


§ 617 AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

Where 19 payment policy provided various options which might be exercised 
at the expiration of premium period, and insured did not take any 
steps to obtain surrender value, it will be presumed that he contin- 
ued it as paid-up policy—held that where he did not exercise op- 
tions to obtain cash surrender on payment of last premium, his 
beneficiaries were not, upon his death after expiration of premium 
policy, entitled in addition to face of policy, to an amount equal 
to its loan value. Choate et al. v. Provident Savings Life Assur. 
Soc. ° ee . cocces 


§ 619 PARTICIPATION IN DIVIDENDS OR PROFITS. 


§ 621 POLICIES IN MUTUAL COMPANIES. 

Iusured in collecting surrender value of policy, was not entitled to profit by 
mistake of policy writer in writing incorrect figure on back of pol- 
icy, where it was mere clerical error and not pursuant to any rep- 
resentation of company or agents as to amount. a v. Equitable 
Life Assur. Soc. of United States (La.). 


(E) ACCIDENT AND HEALTH INSURANCE, 


219 


329 


457 


§ 626. CONFINEM«iNT TO HOUSE OR BED OR UNDER CARE OF PHY- 


SICIAN 


Nurse, afflicted with disease of eyes, calling for exercise in fresh air, was 
not totally disabled and confined within house, having gone from 
Place to place for change of air. Bucher v. Great Eastern Cas. 
Co, (Mo.) 

Where full indemnity was ‘Timitea to time insured. ‘was confined to house, 
insurer was not Hable for full indemnity for period when insured 
was able to sit on porch and make visits to doctor. Reeves v. Mid- 
land Cas. Co. (WIi8.)...00. Cec ccccccccoceseeceseeeeeeececce 


§ 527 PARTICULAR INJURIES SPECIFIED IN POLICY. 

Held that color blindness does not mean total and permanent blindness 
within meaning of policy. Fallin v. Locomotive Engineers’ Mut. Life 
& Acc. Ins. Ass’n (Ga.) 

There was entire loss of sight where insured could not distinguish one ob- 
ject from another in strongest light, though he could distinguish 
light from total darkness. Tracey v. Standard Acc. Ins. Co. (Me.).. 


§ 5629. DEATH FROM ACCIDENT. 


Self destruction, inflicted purposely? is not classed as ‘accident’? within policy 
providing double liability in case of accidental death Federal Life 
Ins. Co. v. Wilkes (Tex.) 


§ 630. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Clause providing that where accidental injury causing loss or loss it- 
self results from freezing while not engaged in occupation, re- 
covery shall be restricted to one-eighth usual amount is valid. 
Continental Casualty Co. v. Hardenbergh. (Miss.) 

Fact that insured occasionally or incidentally performs acts that pertain 
to occupation, classed as more hazardous than occupation named in 
policy, does not have effect of reducing the amount of recovery in 
event of injury. Wheeler v. Standard Acc. Ins. Co. of Detroit, 
Mich. (Neb.) eee 


§ 681. CLASSIFICATION OF RISK. 


Inspection of leaky roof to mark place for repairs is one of the “ordinary 
duties about his residence” of insured and does not change occupa- 
— te one more hazardous. Southern Surety Co. v. Georgia 
as. ‘0. acne ns cccccecce 


567 
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Unless plainly stated in contract, temporaay diversion by insured from em- 
ployment stated is not engaging in more hazardous employment. 
Tracey v. Standard Acc. Ins. Co. (Me.) 


XIV. Notice and Proof of Loss. 
§ 634. STATUTORY PROVISIONS 


Stipulation requiring immediate written notice of accident is not void under 
statute. Traveler’s Ins. Co. of Hartford, Conn. v. Scott. (Tex.) 


§ 635. NECESSITY OF NOTICE 


In absence of statutory inhibition, conditions requiring immediate written no- 
tice of accident, with fullest information obtainable are valid, ‘Trav- 
eler’s Ins. Co. of Hartford, Conn. v. Scott, (Tex.) ....sseeceeeseeers 


§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 


Parties to life contract could agree that company must be furnished 
at specified office with proof of death and that failure would 
conclusively bar recovery. Federal Life Ins. Co. v. Barnett. 
(Ind.) os 

While failure to furnish proof of loss within 
for defeating recovery, furnishing of proofs, unless waived, is condition 
precedent to maintenance of action thereon. Home Ins Co. of N. 
Y. v. Roth (Ky.) 


§ 5388. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR 
MADE, 


Evidence that agent countersigned policy as general agent and had authority 
to appoint subagents was sufficient to support finding that such agent 
was duly authorized to receive notice of accident—Where it appeared 
that bonding company indemnifying city on paving contract had al- 
ready agreed to loan insured contractor sum sufficient to satisfy judg- 
ment against him, obtained by city, although no formal assignment 
to bonding company was made, objection that bonding company and 
not plaintiff wus real party in interest could not be sustained. Van- 
derviiet v. Standard Acc. Ins. Co. of Detroit. (Mich.) 


§ 639. TIME FOR NOTICE AND PROOF, 
(3). Immediate notice. 


Under requirement of immediate written notice of accident recovery could 
not be had where notice was not given until 17 months after acci- 
dent, though it was given at time of service of citation in employee’s 
action for damages. Traveler’s Ins. Co. of Hartford, Conn. v. Scott. 


(6) Excuses for failure or delay. 


Insurer’s instantaneous death did not constitute act of God excusing 
failure to make proof within agreed time. Federal Life Ins. 
Co. v. Barnett. (Ind.) 

Where loss of eye did not result within 20 days after accident and 
physician, after such time, told insured that accident might 
cause loss of eye but that he could not then tell, notice to in- 
surer within 20 days after insured was told by physician that 
accident was cause of loss of eye, was compliance with 20 days 
notice of injury requirement. Sheafor v. Standard Acc. Ins. Co. 
of Detroit, Mich. (Wis.) ... ° 


§ 640. SUFFICIENCY OF NOTICE. 


Notice of loss in form of verified statement in duplicate, one mailed 
to main office of company, other to authorized agent so that 
agent might receive same within time limit, is sufficient. Pow- 
ers Vv. Fidelity & Casualty Co. of New York (Minn.).... 


§ 6543. PROOFS OF DEATH OR OF INJURY TO INSURED. 


Service of complaint by administrator of insured upon insurer in action 
against beneficiary to have policy reformed, constituted written 
proof of death although no judgment was asked against insurer 
which refused to furnish printed blanks for such purpose. Welch 
v. Travelers’ Ins. Co. (N. Y.) 

Where insured left wife and home while in poor health’ with intention 
of going West to work at trade and mailed letters from West 
during first two years of absence, after which she received no tid- 
ings or communication for over seven years, despite diligent in- 
quiry and advertising, verdict against insurer on issue of death 
was warranted. Common-law rule that in case of absent person of 
life ceases at end of 7 years, is applicable to action in common 
pleas to recover life insurance. Where it appears that insured 
after leaving wife and home, did not at any time take up per- 
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manent residence anywhere but went from place to place, re- 
quirement of absence for 7 years from “last known settled, or 
established domicile’ has no relevancy. Groner v. eevee Tent 
of Knights of Maccabees of the World. (Pa.) ....... 
Where contracts are of doubtful meaning or open to two con 
they are to be construed against the company; yet where con- 
tract may only be construed as requiring some one on behalf 
of insured to make proof of death within a year, nothing less 
than act of God will excuse such failure and unless such proof 
be made, or waived, right of action is a Federal Life 
Fae: Co. CV. Barmert (IBGE) 00 ccvvvserscese ° ‘ cee eseoce 
To overcome presumption of death from seven years “absence, “it “is proper 
to show circumstances of leaving, reasons for concealing, age, health 
and any other relevant facts which might account for absence on 
theory other than death, but it is not eer to prove he is alive. 
Darrell v. Mutual Ben. Life Ins. Co (Cal.) oreweces 
Presumption of death on seven years’ absence is controvertible and may be 
rebutted by proof of facts and circumstances sufficient to overcome 
it—evidence of diligent inquiry to establish such presumption, held 
sufficient to sustain finding that such inquiry was made. Kaufman 
i See eet EOS. Fak CG: CERII  kccciscccccsscctscccdescccrcccens One 


§ 547%. 

By-law of association requiring owner of animal, insured against loss by 
lightning to have it examined by two disinterested parties for marks 
of lightning, where carcass of animal is disposéd of before adjuster 


can view it, held void under statute. Lyons v. Farm Property Mut. 
a: - BR: OE VHMG. CHAD on. con050 Ceo tedds cacegnsdeavasesaacacedekvecs OOO 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
Where policy gives company right to have autopsy made, request must be 
made directly or indirectly of beneficiary within reasonable time, and 
where there has been no such request and benefiicary has not pre- 
vented or hindered company from making request, there is no denial 
of contract right to company.—Where autopsy was made by officer 
of state in behalf of state under statutory restrictions, not at in- 
stigation of beneficiary, failure to give company notice thereto was 
not breach of provision requiring giving timely notice to company, 
autopsy being unofficial. O’Brion v. Columbian Nat Life Ins. C. (Me) 


EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 


policy did not require insured to state claim, if any, for loss in weight 
airectly due to hail, though such loss was covered, failure to state 
such claim in proof of loss conforming to requirements of policy, 
does not bar recovery for such loss. Cahill v. Royal Ins. Co. (Conn ) 

Where beneficiary notified company that he was partially disabled for 16 
weeks, and at time of filing claim partial disability continued, held 
notice was sufficient and that company was liable for ten week period 
of partial disability that prevailed subsequent to filing of original 
claim. Wheeler v. Standard Acc. Ins. Co. of Detroit. (Neb.) 


§ 653. FRAUD OR FALSE SWEARING. 


(1) In general. 


Falae swearing in proof of loss, to forfeit policy must consist in oath to 
statements knowingly and willfully false or recklessly made. Laven- 
stein Bros. v. Hartford Fire Ins, Co. (Va.) ..cccccccccescvecccece 

Where there was no express provision that false statement in proof of loss 
would defeat recovery, and no showing was made that original proof 
was not fair and reasonable, held that repetition of original esti- 
mate in duplicate proof of loss made after property had been sold 
at higher price was not so manifestly fraudulent as to defeat re- 


covery, company having rejected ee. Cahill v. Royal Ins, Co. 
(Conn.) .... 


§ 554 ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR 
DEFECTS AND OBJECTIONS. 


§ 655 —— IN GENERAL. 
(3). 

Notice and proof of loss may be waived by express words or by conduct in- 
consistent with intention to enforce strict compliance with condi- 
tions and calculated to lead insured to believe insurer does not in- 


tend to require such compliance. Twin City Fire Ins. Co. v. Stock- 
men’s Nat. Bank of Ft. Benton, Mont. (U. S) ..... 


§ 656 ——- POWERS OF OFFICERS OR AGENTS. 


(2). Powers of adjusters. 


Adjuster sent to adjust loss presumably has authority to waive proofs of 
loss. Twin City Fire Ins. Co. v. Stockmen’s Natl. Bank of Ft. 
Sea ROE. GU ED in kc ccccinc canes docunnesscecayvavevcasencsece Ue 
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§ 65658. —— IMPLIED WAIVER IN GENERAL. 
(1, Acts and conduct in general. 


Conditions of liability policy requiring immediate notice of accident 
are waived when insurer actually assumed control of litigaticn 
growing out of accident. Tulare County Power Co. v. Pacific 
Surety Co. (Cal.) 
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(2). Statements and acts of officers and agents. 


Insured, accidentally injured in eve, having told agent and upon being given 
blank notice by agent to fill out which he did, such notice being for 
sickness instead of accident, wrong blank, company was estopped 
to deny that because first notice was erroneous later notice on proper 
form was not seasonably filed. Tracey v. Standard Acc, Ins, Co. (Me ) 


(3). Requiring proofs as waiver of notice. 


If company at all times throughout negotiations, denies liability and sends 
proofs of loss blanks, subject to defendant’s rights, there is no waiver 


of possible defenses. Dodder v. Pacific Mut. Life Ins Co. of Califor- 
nia, (NeB.) sceccccsce 


(6). Recognition of liability. 


There is no forfeiture or denial of liability when company treats policy sued 


upon as va'id or binding contract. Dodder v. Pacific Mut. Life Ins. 
Co. ef Califorria. (Neb.) ...... cocccccccccccecccces S60 


§ 5660. FAILURE TO OBJECT OR STATE GROUND OF OBJECTION. 
(1) In general. 


Company waived defense that there was no written proof of death where 
it failed to assert it in action by administrator of insured against 
beneficiary, who had murdered insured, to reform policy by sub- 
stituting estate of insured as beneficiary although insurer was not 
a party for purpose of obtaining personal judgment against it. 
Welch v. Travelers’ Ins. Co. (N. Y . eee 
Where company recognized claim as properly before it for investigation and 
settlement and remained silent in regard to proof of loss not being 
verified until too late to correct defect, held company is estopped 
from objecting on such ground. Cahill v. Royal Ins Co. (Conn.) 373 
Insurer not having returned paper purporting to be proof or notice nor re- 
quested further information must be held to have waived all informal- 
ities and deficiencies therein. Tracey v. Standard Acc. Inga Co. (Me.) 646 


§ 561 ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 


Where policy holder suffers loss and notifies company and company’s 
adjuster is sent to investigate and with assistance of assured 
makes estimate and inventory, and he and another agent make 
repeated offers to settle with assured on basis of such inventory 
which offers are declined, and company demands arbitration, 
acts of company and agents are waiver of more formal proofs 
of loss, but assured is not bound by amount of loss as calculated 
by adjuster, and is entitled to judgment for full amount of 
loss, regardless of inventory when defendant knew that plain- 
tiff had denied its fairness from time it was made. Clark v. 
Milwaukee Mechancis’ Ine. CO. (CEGR.) ccccesccovceccsestacecess 

Insurer by electing to act on verbal notice of loss given to tocal agent by 
sending inspectors and adjusters to ascertain loss and offering to 
settle for amount which insured refused, waived rignt to written 


notice and ratified local agents unauthorized acceptance of notice. 
Cahill v. Royal Ins. Co. (Conn.) 


§ 6562 PAYMENT OF LOSS. 


Settlement by insurer of automobile with mortgagee about eight months af- 
ter loss was not a waiver of proofs of loss on the part of insured, 
owner and mortgagor. — v. ee City Fire Ins. Co. 
et al. (Ind.) CC-nn VSR aCnocesebadete 

Where policy issued on automobile, conditionally sold, ‘in favor of seller and 
buyer ag interest might appear, required written notice within 60 
days and signed and sworn siatement of time and cause of loss, and 
insured failed to render such statement within the stipulated time, 
payment by insurer to conditional seller was mere gratuity, which did 
not operate as relinquishment by insurer of its right when sued by 
buyer’s administrator, to insist on compliance with policy. Navikis 
v. Fireman’s Fund Ass’n. (Mass.) 


XV. Adjustment of Loss. 
§ 668. DEMAND OF APPRAISAL OR ARBITRATION. 


Instruction that it was as much duty of insurer as of insured to call 
new appraiser where appraisers could not agree upon umpire, 
was proper where court was not considering question of appraisal 
as condition precedent to suit, but question of plaintiff's dili- 
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gence in seeking new ae Messler v. Williamsburg City 
Fire Ins. Co. (R. I.) obecee cove ecoce S61 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD, 
(1) Form requisites and validity or award in general. 


Every intendment will be entertained in favor of award made by appraisers 
under arbitration provisions in policy and award will be sustained 
even though not conforming to what would have been judgment 
of court. Award by such appraisers will not be sustained where 
they omitted items of damage and failed to accept insurer’s tenta- 
tive offer of information and did not — him of date of hear- 
ing. tna Ins. Co. v. Hefferlin (U. 8S.) 102 


§ 675. FAILURE OF APPRAISAL OR ARBITRATION. 


Where through no fault of insured, award made by appraisers is set aside 
for their failure to consider all items, insured is not required to sub- 
mit to second appraisement. Avtna Ins, Co. v. Hefferlin (U. 8S.) 


§ 6576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1) In general, 


Where policy holder suffers loss and notifies company and company’s 
adjuster is sent to investigate and with assistance of assured 
makes estimate and inventory, and he and another agent make 
repeated offers to settle with assured on basis of such inventory 
which offers are declined, and company demands arbitration, 
acts of company and agents are waiver of more formal proofs 
of loss, but assured is not bound by amount of loss as calculated 
by adjuster, and is entitled to judgment for full amount of 
loss, regardless of inventory when defendant knew that plain- 
tiff had denied its fairness from time it was made. Clark v. 
Milwaukee Mechancis’ Ins. Co. (Kan.) eocccccccccce 


XVI. Right to Proceeds. 


§ 681. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 

Where mortgagee insures own interest at own expense, payment of loss be- 
fore mortgage is paid is not payment on mortgage; mortgagor insur- 
ing separate interest is entitled to proceeds; where mortgagor affects 
insurance payable to mortgagee as interest may appear, policy is for 
benefit of both parties. Sisk v. Rupuano (Conn.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 


Where beneficiary murders insured, doctrine of public policy extends no 
further than to deny such beneficiary’s right to recover and com- 
pany is still Hable to estate of insured. Johnston v. Metrop. 
Life Ins. Co. (W. .* 

Where beneficiary, who murders insured, is sole distributee, personal repre- 
sentative of decedent cannot recover. vanes v. Metrop. Life 
Ina. Co. (W. Va)... . Poor rec eee eeessenccccesceeces 


§ 586. VESTED INTEREST OF BENEFICIARY. 


Where there is no provision that insured may change beneficiary, is- 
sue of policy confers immediately vested right upon and raises 
irrevocable trust in favor of party named as beneficiary, a right 
which no act of insured can impair without beneficiary’s con-- 
aay Missouri State Life Ins. Co. v. California State Bank. 
(Mo. eccercesccces coecccccece 

Life policy for benefit of insured’ 3 family is. so “far testamentary. in character 
that it will be construed as will—where life policy was payable to 
trustee for purpose of discharging insured’s personal debts, and pay- 
ing balance to family, and payment of debts exhausted proceeds, 
held family was not entitled to recover amount of policy from gen- 
eral assets of estate which remained after payment of all debts, as 
being subrogated to rights of creditors whose debts oe proceeds 
paid. Landrum v. Landrum’s Adm’x (Ky.) eoneconce 


§ 687. CHANGE OF BENEFICIARY. 


If right to change beneficiary is reserved in policy, insured may change 
without consent of named beneficiary, who in such case has not 
vested right. Insured after having assigned all beneficial rights, 
could not designate new beneficiary. Missouri State Life Ins. Co. 
v. California State Bank (Mo.). 

Where insured’s divorced wife to whom he had given life’ policy surrendered 
to him policy and a!!l her rights therein for cash consideration, she 
could not thereafter complain that he changed policy making his 
estate beneficiary in her place. Hale v. Hale (Ind.).... 
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Where insured had several times written to insurer that he desired to sub- 
stitute wife for sister as beneficiary but had neglected to send proper 
blank as required, wife is entitled to insurance. New Eng. Mut 
Life Ind Co. ¥. Rel CRG). vccccccccvardcacsegacevscegiscscessasas 


§ 691%. INDEMNITY INSURANCE. 


Where policy taken out by master is not one providing specially for benefit 
of injured employees but merely indemnifying against liability, em- 
ployee is not in privity with parties thereto, and is thout right 
to sue threon. Owens v. Jackson-Hinton Gin Co. et al.” (Tex.)..... 


§ 593 ASSIGNEE OF POLICY BEFORE LOSS. 


(2) Assignment as security. 
Facts held to show that policy was pledged to company as collateral 
by insured to be held by bank for insured’s loans. Missouri 
State Life Ins. Co. v. California State Bank. (Mo.) 

Where insured assigns policy for benefit of creditors without any consideration 
passing at time, assignment will be regarded as security only. Land- 
rum v. Landrum’s Adm’x. (Ky.) Seccces 

Where lender to husband held his policy as pledge by virtue of assignment 
executed by beneficiary wife, lender’s claim was superior to that of 
wife’s trustee in bankruptcy. Connecticut Mutual Life Ins, Co. v. 
A'len et al. (Mass.) 


ASSIGNMENT OF CLAIM FOR LOSS. 


beneficiary murders insured and subsequently assigns interest to 
another, assignee acquires no better right than assignor and cannot 
recover. Johnston v. Metrop. Life Ins. Co. (W. Va.) 


Payment or Discharge, Contribution, and Subrogation. 
INTEREST ON AMOUNT OF LOSS. 


preliminary contract did not fix definitely when insurance was to be 
paid, interest could not be recovered on amount of loss from date 
of fire, unless shown that usual provisions of insurer’s policies pro- 
vide oan from date of loss. Cottingham v. Nat. Mut. Church ™ 
Co. ee 
aaa of policy wes to be paid 90 days after notice of death, “in: 
terest should be charged from 90 days after service of verified com- 
plaint upon insurer in action against beneficiary to have policy re- 
formed to substitute estate of insured as beneficiary; named bene- 
ficiary having murdered eee Welch v. ee Ins. Co. 
(N. Y.) ececcecer 
Insured who pays judgment ‘tor full ‘amount limited in policy 
indemnifying against actual loss, or judgment for smaller 
amount than such limited sum, can recover sum with interest 
only from time of such payment, but interest accruing on judg- 
ment pending an appeal therefrom is not expense or cost of 
defending action. Tulare County Power Co. v. Pacific Surety 
Co. (Cal.) eccaccveccccces coceccecccocce 
Where policy provides loss shall be paid ‘within 60 days after * proofs, insured 
is entitled to interest from expiration of such time as matter of 
right, but if insurer denies all Hability it waives right to withhold 
payment for the period and interest is recoverable from date of loss. 
Rome Ins. Co. of N. Y. v. Roth (Ky.) 


§ 601 RECOVERY OF PAYMENT. 


If plaintiff had no insurable interest in property, policy never attached, and 
plaintiff cannot recover on draft, given in settlement for loss, and 
even if draft had been honored, insurer on discovery of lack of inter- 
est and consequent fraud could have sued to recover. —_- v. 
Boston Ins Co. et al. (Mass.) .... 

Fraud in obtaining policy or fraudulent representations to obtain * money 
thereon, will base claim of insurer for return of money if it did not 
have knowledge of such fraud at time of payment. Great Eastern 
Casualty Co. v. Collings. (Ind.) ........ ee 


§ 602. DAMAGES FOR REFUSAL OF P’.YMENT. 


Where policy permitted house to be unoccupied four months in year, policy 
was written in October and loss occurred in November, attorney’s 
fees as penalty for vexatious refusal to pay loss were properly im- 
posed, refusal being based on unoccupancy provision. 

Fidelity & Cas. Co. of N. Y. (Mo.) 

Where question upon which liability of insurer depended was new, case 
was not one for penalty. Thompson v. Concordia Fire Inm Co. 
(Tenn.) ... 

Where on maturity of 15 year endownment, amount due thereon ‘was 
in dispute, company’s act in sending to assignee of policy, draft 
for its admitted liability thereon, payable, however, to both 
original insured and assignee, that payment further conditioned 
upon the execution by them both of full release of further claims 
or demands on account, was not such unconditional tender of 
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admitted debts as assignee was entitled to, and company was 
thus left liable for delay. Where, on maturity of endowment, 
assignee claimed extra dividends, while insurer admitted small- 
er dividends only, assignee was entitled to have penalty and at- 
torney’s fee for payment predicated upon original amount of 
endownment rather than amount involved in dispute. Sur- 
vival of insured for time limited in endownment policy is con- 
tingency involving loss to insurer within statute imposing at- 
torpey’s fees and penalties against insurer for delaying payment 
aft@r loss. Manhattan Life Ins. Co. v. Stubbs. (Tex.) 

Insurer had right to delay payment of loss until it could ascertain who was 
entitled, whether mortgagee of property or purchaser subsequent to 
loss from original owners successor, and for so doing is not liable 
to purchaser for punitive damages after properly having paid loss to 
mortgagee. Stevens v. Hartford Fire Ins Co. (S. 


$ 603 RELEASE OR DISCHARGE FROM LIABILITY. 


General release by tenant to landlord for damages sustained by tenant from 
sprinkler leakage covered by insurance, held to bar insurer’s claim 
of subrogation under policy and to constitute violation by insured 
tenant. Franklin Fire Ins. Co. of Phila. v. Weinberg (N. Y.).... 

Release procured by insurer from injured policy holder was not void 
even though obtained by fraud, being voidable at instance of 
policy holder but binding until avoided. Such policy holder was 
not required to return consideration paid for its execution as 
condition to avoiding it, but until it was rescinded by returning 
consideration or by bringing suit, it was binding upon him. 
Kligo v. Continental Casualty Co. (Ark.) 

Release to insurer, specifically showing it covered loss under policy number- 
ed, did not affect liability of insurer under other policy. In absence 
of evidence that insured accepted payment as satisfaction of entire 
claim under both policies. Dallas v. Guardian Fire Ins. C. (S. C.)... 


§ 606 —— ON PAYMENT OF LOSS IN GENRAL. 
(1) In general. 

Subrogation against insured, where insured’s loss exceeds his recovery 
from insurer and the one causing the fire, after deducting at- 
torney’s fees and costs, though insured was not invited to take 
part in action against third person and though policy was valued 
policy. Washtenaw Mut. Fire Ins. Co. v. Budd. (Mich.) ........ 

In action by insurer against owner of property, destroyed by railroad com- 
pany, and such company, allegation that plaintiff was owner.or had 
reasonable interest in such property at time was unnecessary. Pitts- 
burgh, C., C. & St. Ry. Co. v. Home Ins. Co. of New York (Ind.) 
(2). Subrogation to rights of mortgagee. 

Clause in standard fire policies relative to subrogation to rights of mortgagee, 
only applies to claim by insurer of no liability to mortgagor sup- 
ported by legal right, right to subrogation falling with the claim. 
Cronenwett et al. v. Dubuque Fire & Marine Ins. Co. et al. (Cal ) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 


(1). In general 

No action was sustainable where required proofs of loss were not furnished, 
and though appraisal was demanded none was had, where there was 
no showing that requirement was waived, or that failure to procure 
award of appraisers was due to appraiser appointed by insurer. 
Modern Homes, Inc., v. Atias Assur. Co, (N. J . 
(2). Notice and proof of loss. 


Faiiure to give notice of accident until 17 months after it occurred, was fatal 
to recovery regirdless of whether insurer was prejudiced by such de- 
lay. such notice being condition precedent to recovery. Traveler's 
Ins. Co. of Hartford, Conn vy. Scott. (Tex.) ois 

While failure to furnish proof of loss within time stipulated is not ground 
for defeating recovery, furnishing of proofs, unless waived, is condition 
precedent to maintenance of action thereon. Home Ins Co. of N. 
Y. v. Roth (Ky.). 

Failure of owner to render preliminary proofs as required bars recovery 
der provision that no suit for recovery shall be sustained until com- 
Pliance with requirements—policy to which was attached union mort- 
gage clause making loss payable to holder of trust deed held to 
contain in effect two contracts, one with owner and one with mort- 
gagee. on whom no duty of furnishing proofs was imposed, and to 
permit recovery by mortgagee notwithstanding failure of owner to 
furnish recovery proofs. Seccombe v. Glens Falls Ins. Co (Cal.)... 


§ 617. JURISDICTION, 


Where foreign insurer maintained office and agency in state, it is subject 
to process served in actions begun in state, not only on business 
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done within state but growing out of other matters. Ransburg v. 
VU. & Fidelity & Guar. Co. (EMG. ccc ccevcsccsccscccvceses Ceesnesceus 3 


LIMITATIONS BY PROVISIONS OF POLICY. 


TIME BEFORE ACTION CAN BE MAINTAINED. 

Under policy making loss payable 60 days after notice, ascertainment 
and satisfactory proof of loss, and providing for appraisement 

in event of disagreement, plaintiff may sue immediately upon 
expiration of 60 days after parties agree as to loss, or insurer 
fails to object to amount demanded within 60 days. Messler 

v. Williamsburg City Fire Ins. Co. (R. 1.) ccccccccccccscesccccce SOR 





§ 633. ———- TIME WITHIN WHICH ACTION MUST BE BROUGHT. 


(2) Validity of provisions. 


Accident policy held not to fall within law limiting time within which 
insurer may bring suit. Midland Casualty Co. v. Frame. (Colo.) 379 


(4) Circumstances excusing compliance with provisions. 


Though policy bars actions unless commenced within 12 months after 
fire, where it also gives insured 60 days to file proofs and in- 
surer 60 days to examine them, authorizes it to require further 
data and information and provides for appraisal and prohibits 
action until full compliance with all requirements including pro- 
vision for appraisement, suit is not barred in 12 months if in- 
sured, acting diligently and in good faith, is unable to bring 
suit in that time. Messler v, Williamsburg City Fire Ins. Co. a 

CH HR) ccciccgecccavnveccuesvarces ee Cevetercecocenccce ° 


—— WAIVER OF LIMITATION. 
(4). Denial of liability. 


Where insurer denies liability, provision that no suit can be brought until 


certain time after loss or after proofs are furnished, is waived and 
right of action accrues immediately. Home Ins. Co. of N. Y. v. 
Roth (Ky.) 


PARTIES. 
(1) Parties plaintiff in general. 


Plaintiff whose car was injured, could maintain action, though, by 


agreeing with his insurer to sue for its benefit, he had made 
equitable assignment to insurer of part of cause of action and 
though he chose to bring action only for amount paid him by 
insurer. Steinhaus v. City of New York. (N. Y.) ...seeeeseeees 332 


Where policy covered cattle at stock yards, live stock exchange being liable 


to pay premiums and being party insured for account of whom it 
might concern, one of waetotorn of exchange which sustained loss 
of cattle by fire, had no right of action against insurer, which right 
was in exchange, as active trustee of expressed trust. Wilson & 
Co. Inc. v. Hartford Fire Ins. Co. ....c.cccccccccscccccccscece 386 


Evidence that agent countersigned policy as general agent and “haa authority 


to appoint subagents was sufficient to support finding that such agent 
was duly authorized to receive notice of accident—Where it appeared 
that bonding company indermnifying city on paving contract had al- 
ready agreed to loan insured contractor sum sufficient to satisfy judg- 
ment against him, obtained by city, although no formal assignment, 
to bonding company was made, objection that bonding company and 
not plaintiff was real party in interest could not be sustained. Van- 
derviiet v. Standard Acc. Ins. Co. of Detroit. (Mich.) .........ssee0s 534 
of property named together with several others living in same house 
as assured, could bring action for theft of pin without joining others 
named as assured, as plaintiffs. Emery v. Ocean Acc. & Guarantee 
CU. CHRIOED. oR eg cicece dk vcuewS cn cknh pap bwae i Uae aeneh haem eee ene oan 458 
insured assigned sums due under policy, employing assignee to ad- 
just claim and apply proceeds to debts, assignee secured no per- 
sonal interest and insured remained real party in interest, entitled to 
= Rossini v. St. Paul Fire & Marine Ins. Co. of St. Paul, Minn. 
CED dian 68 nos 6c kn Sco ding SaUE bien se wee es Okan s 66 URUE Kee MERE S EONS eh 601 


(5 Necessary and proper parties. 


administrator brought action against beneficiary, to substitute estate 
of deceased as beneficiary, beneficiary having murdered deceased 
and it was adjudged administrator was entitled to such relief, such 
beneficiary was not necessary party in action by administrator 
against insurer to recover. Welch v. Travelers’ Ins. Co. (N. Y.)..... 80 


(6). Actions on life policies. 


provisions that proceeds be paid beneficiary, if living, and if not 
living, to her legal representative, legal representative was neces- 
sary party in action, beneficiary having predeceased insured. Peo- 
ple’s Mut. Life Ins. Co. v. Fagan (Ark.)........ Vacs ae Guses ckedetes -. 589 


DECLARATION, COMPLAINT, OR PETITION. 
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§ 629 —— FORM AND REQUISITES IN GENERAL 
(2). Making and terms of contract. 

Allegation of complaint that. policies were issued does not embrace one that 
they were delivered and so does not estop plaintiff to show there 
was no delivery. Twin City Fire Ins. Co. v. Stockmen’s Nat. Bank 
OF Wt... 2eORtOR, - MONE, £0. BD coh ve oweeg ea nese eT Ee ee sage. Bee 

Petition based on oral contract, alleging oral contract was on same terms 
as those embraced in certain writing and setting it out at length, 
does not sufficiently allege consideration because contract set out con 


tained consideration. Swift v. Central Union Fire Ins. Co. (Miss.) .. 476 
§ 631 —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 


DOCUMENTS. 
Though, according to averments of petition, life policy sued on was filed 


therewith as exhibit, it became no part of pleading. Mattero v. 
Centred tise Fae: CG; CREO.) ccviccccsvevveseceses’ erbegedns cocscsecee 96 
§ 634 ——— PERFORMANCE OR WAIVER OF CONDITIONS. 


(2) Conditions as to notice and proof of loss 
Where policy provided that failure to furnish proof of death within 
one year should bar recovery, insurer’s liability did not attach 
ipso facto upon insured’s death but depended on furnishing of 
such proof, and allegation that insured performed all conditions 
required, falls short of alleging performance of such condition. 
Federal Life Ins. Co. v. Barnett. -(Ind.) ....c.ceesveeees eosecee 187 





& 636 LOSS AND CAUSE THEREOF. 
Allegation that insured at work was poisoned by inhalation of sewer gas, 
® causing death, sufficient to withstand demurrer on ground it did 
not show death resulted solely from such cause. Mass. Bonding 
& EMS. CO, V. Pree (UMA. ) oe vcccrvcvevescssncsccvauscesrsccesevoseces 33 


Allegation that property was feloniously abstracted from insured’s residence 
was sufficient, especially when not challenged by demurrer, to cover 
loss by theft as distinguished from burglary. National Surety Co. 
v. Murphy (Tex.).. diaiiese ~ 

All pleadings must receive construction in accordance with natural in- 
tendment of wor and language used, and as general rule must 
be construed most strictly against pleader, so that allegation 
that deceased, while attending erysipelas patient, accidentally 
scratched ear, which scratch beca infected, would seem neces 
sarily to mean that wound occurred while attending patient. 




















Bell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) ...... e- 281 
As against general demurrer, complaint was ufficient where adopting lan- 
guage of policy, it iverred that death effected directly from 
external violent and accidental means and by such means alone 
without averring particular facts ind circumstance attending. 

Horton v. Travelers’ Ins Co. (Cal.).. Fines te atone ahi me 
Clause, not in same part of policy in which insurer promises to pay upon 
death of insured, that insurer will not 1 iab in event of suicide 
is condition subseyguent or proviso which courts treat as defeasance 
clause and must be sufficiently pleaded and proved by insurers but 
in supplemental policy providing doub indem! for accider l 
death it is for beneficiari to plead that death was accidental Fed 

Life. Ins. Co. v. Wilkes (Tex.) nid Siceled es ce enes a pe HT 


§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE 
(3) Loss and cause thereof 


Clause,- not in same part of policy in which insurer promises to pay upon 





death of insured, that insurer will not be ul n event of suicide 
is condition subsequent or proviso whit courts treat as defeasance 
clause and must be sufficiently pleade« ind proved bj nsurers but 
in supplementa! policy providing dou indemn for dental 
death it is for beneficiaries to plead that death was accidental. Fed. 
Life. Ins. Co. v. Wilkes (Tex.)....... bak aeewen > i Hk pee Se 567 
. 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 


(1) In general. 

Where complaint alleges that insured fully performed terms and con- 
ditions of policy as required, and reply admits he did not so 
perform, and alleges waiver of performance, demurrer to reply 
on ground of departure should have been sustained Federal 
Pee Re CO NS EE, CMUIURED bcs ce vane Wd ob kn Gb spate evpvees ABT 


645—ISSUES, PROOFS, AND VARIANCE. 
(i) Issues made by pleadings. 


Nonpayment of premium is affirmative defense and must be specially 
pleaded. Rieger v. London Guarantee & Accident Co., of London 
EE. dn antaspdeoe ea bande oi ai niete ual aea nate ween diese Othe peovescee OOO 

If it comes properly before the Court, that copy of premium note was not 
attached to policy, insurer cannot avoid payment though he pleads 
and proves loss occurred at time when policy was in suspension for 
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noupayment of note, but insured cannot get benefit of failure to 
attach copy where he has failed to plead such failure in avoidance, 
Alexander Bros. v. Hawkeye & Des Moines Ins. Co. (Iowa).......... 149 
Declaration, pleas and plaintiff's traverse of pleas, held to make issue 
as to whether there was failure of appraisal through defendant’s } 
fault. Messler v. Williamsburg City Fire Ins. Co. (R. I.) ...... 261 


(3) Evidence admissible under pleadings. 


Contributing or other causes than those pleaded of insured’s death, and al- 
legation that he wilfully inhaled sewer gas, were provable under 
general denial. Mass. Bonding & Ins. Co. v. Free (Ind.)......... - 88 

Burden of proof on defense of breach of warranty in application was on de- 
fendant insurer, and it was bound to plead and prove such defense. ee 
Affirmative defense set up in defendant insurer’s answer of. breach eS 
of warranty in application was new matter deemed controverted by : 
plaintiff by traverse or avoidance so that plaintiff had right to meet ° 
such new matter by evidence of waiver without any amendment of 
pleadings. LL. Black Co. v. London Guarantee & Accident Co. me 
CM Fak: ist ava tise vane a eocceecccccecce 535 Hg 

Insurer, under general denial, could. introduce evidence that death was pur- By 
posely self inflicted and thereby defeat recovery by double indemnity Le 
feature. Fed. Life Ins. Co v. Wilkes (Tex.)..ccceeneccceessevcecs +» 567 wt 


(5) Variance, 


All pleadings must receive construction-in accordance with natural in- 
tendment of words and language used, and as general rule must 
be construed most strictly against pleader, so that allegation 
that deceased, while attending erysipelas patient, accidentally 
scratched ear, which scratch became infected, would seem neces- 
sarily to mean that wound occurred while attending patient. 
3ell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) ........ 281 


PRESUMPTIONS AND BURDEN 












































§ 646. OF PROOF. 


(1). In general. be 

Certain facts, which are made conditions precedent by terms of policy, plain- a 
tiff insured must pnlead and prove, or else plead and prove waiver é Hag 
thereof. I. Bleck Co. v. T.ondon Guarantee & Accident Co. (N. Y.).. 535 : 

In absence of evidence to contrary, court may assume that deviation from } 
authorized route by motorbus whose operator had casualty policy pee 
sued on by injured person was authorized by ordinance under ag 
which operated, permitting deviation to or from any public attrac- 4 
tion or demonstration. Bond v. Holloway (Cal.)...........e00-> 


. es 657 oF 
(2) Avoidance and forfeiture—Insurance of property. 7 


Under provision relieving insurer of liability in case premises become un- 
occupied as dwelling, burden is on defendant to show unoccupied a 
condition of premises. Young v. Fidelity & Cas. Co. of N. Y. (Mo.) 64 g 

3urden of proof on defense of breach of warranty in application was on de- 
fendant insurer, and it was bound to plead and prove such defense. 
Affirmative defense set up in defendant insurer’s answer of breach 
of warranty in application was new matter deemed controverted by 
plaintiff by traverse or avoidance so that plaintiff had right to meet 
such new matter by evidence of waiver without any amendment of 
pleadings. L. Black Co. v. London Guarantee & Accident Co. 






















CIWa. Nok \orenu mes jnme ae Tes esivecWeaaves ene 0S 6.0.00 cheese cocceseousne SOO 
Burden is on insurer to show that. hazard was increased so as to avoid 

policy. Rossini v. St. Paul Fire & Marine Ins. Co. of St. Paul, 

eee: CE) a ov sive Wack n oe. 0 ot tne Fete ba ab cae ae ena eid secs C69 


(3) Evidence admissible under pleadings. 


Insurer seeking to avoid payment on grounds of misrepresentation, 
has burden of proving representations were false and material. 
4S8tna Life Ins., Co., v. McCullagh. (Ky.) ..ccccccccccccscccecce 289 


(5), Estoppel and waiver as to avoidance or forfeiture. 


Burden fs on plaintiff to prove there had been a waiver of forfeiture pro- 
vision and to show policy was in force at time of fire. Cheatham 
¥.. Mowe - Tae. Co, OC. Fy CRs voce cdc cde codesséescues aevcedeseeoe SO 


(6) Risk and cause of loss in general. 


Burden was upon insurer to establish defense that insured was killed while 
quarreling or fighting. Welch v. Travelers’ Ins, Co. (N. Y.) ...... 80 
Burden of proof rests upon insurer to establish proof that death or 
injury has resulted from one of excepted clauses enumerated 
in policy. General Accident, Fire & Life Assurance Corporation 
v. Hymes. (Okla.) ..... sdb cceocccccccesevecccoccccecs GOR 
It is incumbent upon plaintiff to ‘prove “accidental character of injury 
as laid in his petition. Bell v. State Life Ins. Co. of Indianapo- 
BiG, EGS. CGR) | ben 60 as cies db weenie edema hha semen ip icnsqgesecen Men 
In action on accident policy there ‘is no legal presumption that death 
resulted from accident, but if there is any presumption it fs that 
death resulted from natural causes. Plaintiff cannot rely upon : 
presumption that death resulted from accidental means, but ae 
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has burden of proving such fact by competent evidence. John- 

son Vv. Avtna Life InB. Co. (GB.) ... ee eeeececeeceesevsersecvnce 

Burden of proof is on plaintiff to show death was accidental. Dodder v. 
7&tna Life Ins. Co. of Hartford, Conn, (Neb.) ...... evederos 
Plaintiff has burden of proving sufficient facts from which reasonable infer- 
ence can be drawn that injury received by accidental means was sole 

cause of denth—proof that barrel of beer fell on insured, who was 

taken to hospital and died six weeks later, warrants inference that 
accident caused death, but was overcome by positive evidence that 
immediate cause of death was pneumonia, shifting burden on plaintiff 

to produce evidence, showing that congestion of lungs was caused by 
accident. Koprivica v. Standard Acc. Ins. Co. (Miss) .......+5-ee+5 
Burden is on plaintiff to allege and prove death by accident within policy 
providing for double liability in case of accidental death. Federal 

Life Ine Cor Vv .Wilkeem (TOX.)..ccvccccccvcsrsccvcecvccveescsecevececs 

Where policy exempted from liability for explosion, insurer has burden to 
prove loss falls within exemption, but if it is shown that explosion 
occurred prior to fire, insured must show damage suffered from re- 


sulting fire. Rossini v. St. Paul F. & M. Ins. Co. (Cal.)........... os 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 


(1) In general. 

Evidence of negotiations between company and insured concerning loss 
is admissible on question of whether company waived time limit- 
ed for bringing suit contained in policy and also as tending to 
explain the delay in bringing suit as bearing upon question of 
diligence on part of insured. Messler v. Williamsburg City Fire 
Ins. Co. (CR. 1.) cccccccccccccccccccccces evecvccatecescecsescese 

Evidence that automobile was taken from place where it was burned to 
mortgagee’s garage by insurer’s local agent and afterwards dis- 
posed of, not showing by whom car was disposed of nor that local 
agent had authority in the matter, was properly excluded. Glaser 
v. Williamsburg City Fire Ins. Co. et al. (Ind.) ....... con veccéuneed 


(2). Subject matter included. 


Where beneficiary testified insurer had received overdue payment requiring 
application reciting health conditions, it is not error on cross exam- 
ination to allow witness to testify whether signatures on such ap- 
plications were in handwriting of insured. Fahey v. Ancient Order 

Un, Workmen $ (18.)...ccccccccccccccscccccvvessccesecesseeseseceees 


§ 650. ——- APPLICATION FOR INSURANCE, 


Where apvlication attached to certificate issued by mutual association did not 
state amount recoverable on each animal insured, and therefore was 
not true copy of application, insurer was precluded from pleading 
or proving application or any part thereof, as basis for defense. 
Lyons v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.) ............ 





3 (654. 
(1). Insurance of property. 


Where issue of forfeiture for failure to occupy as dwelling was raised, evi- 
dence of custom of insurer in granting insurance on completed 
houses not occupied as dwellings was properly excluded. Young 
v. Bidelity &@ Cas, Co. of N. YF. (MO) ..0.. cccscccccccscccccces 

Where Company had burden of showing only breach “ot condition of policy, 
held there was no error in excluding evidence as to what home office 
would have done with reference to cancellation if he had knowledge 
of previous insurance, and of sheriff’s certificate on property. Collins 
et al. v. Iowa Mfrs. Ins. Co. (Ta.) .........0.. nese ° 


a «64659. 





THEREOF. 


Expressions of deceased assured, made on day of accident, held not part 
of res gestae but merely narrative of past facts and inadmissible. 
Abendroth v. Fidelity & Dep. Co. of Md. (Ind.).......e.ee00% eevee 

Certificate of attending physician attached to proof of loss, competent only 
for purpose of showing compliance with policy, but not competent 
against company to prove facts therein, such facts should not have 
been included in hypotnetical question. Abendroth v. Fidelity 
4 Se eS eS OR.” 8 eee <a Seat He® toeee 


(1). In general. 
That beneficiary had been convicted of killing his wife, assured named in 
policy, would not prevent jury from accepting his sworn testimony 
to effect that such killing was accidental and unintentional, in action 
on such policy. Metropolitan Life Ins. Co. v. Hand (Ga.).... 


§ 660. VALUATION OF PROPERTY. 


Where policy required inventory and books, insured was not required to 
show profits for year preceding taking of inventory by books for 
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such period, but could establish profits by any comptent evidence. 
Lavenstein Bros. v. Hartford Fire Ins. Co. (Va) ...sseeeeeeseeeee 1 
Where it appeared that inventory taken before policy was written, was des- 
troyed through no fault of insured, held that ‘submission of books 
and other data produced by insured was proper. Westchester "~ 
Ins. Co. Vv. Biggs (TeX.) ..cccccccccce cesses eecvevesbsrcseuers e 162 








§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


(2) Arbitration and appraisal. 


Where appraisers were appointed who could not agree on umpire, 
letter demanding new appraiser was admissible to prove. such 
demand. Messler v. Williamsburg City Fire Ins. Co. (R. 1.) .... 261 





§ 663. PERSONS ENTITLED TO PROCEEDS. 


In action involving issue ‘of whether insured’s wife, to whom he had given 
policy, surrendered policy and her rights thereunder for cash con- 
sideration, testimony that he left no estate except policy was admis- 
sible where it was claimed that his insolvency was one reason in- 
ducing divorced wife to surrender policy. Hale v. Hale (Ind.)...... 593 


$ 664. ESTOPPEL OR WAIVER. 


Where question was involved whether plaintiff procured policy by fraudu- 
lent misrepresentation, evidence that defendant’s home office did not 
have notice of issuance prior to fire held admissible for purpose of 
showing that defendant in showing two previous policies on same 
property through another agent did not waive fraud. Malta v. 
Globe & Rutgers Fire Ins Co. (N. Y.).......... Co eecevevevececveocce 631 


§ 666. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 


Where defense was that policy had been cancelled by notice mailed to latest 
known address, held it was error to sustain defendant’s demurrer 
to evidence, Wolonter v. U. S. Cas. Co, (Va.)...... cocccccesccsese 46 
Evidence of negotiations between company and insured concerning loss 
is admissible on question of whether company waived time limit- 
ed for bringing suit contained in policy and also as tending to 
explain the delay in bringing suit as bearing upon question of 
diligence on part of insured. Messler v. a City Fire 
Tae. Co. (BR. 1) ccccccvccccwccccsscccsvescesceteseseccesesescye 261 
Evidence held to show that inventory taken February first, did not include 
purchases by insured during preceding January. Lavenstein Bros. 
©, Heerereee., Wie. 1N6: CO CUR ccc ence cnentccaukecepusis i cunkecasan 129 | 
Evidence held sufficient to bind defendant fire insurance company on af 
its promise to pay rent for reasonable time on building which Mt 
contained insured property, partly destroyed by fire, pending i 
early and intended adjustment of loss. Clark v. Milwaukee 
PEVOnaRIer Tne CO. CHORD ccc vcccerncarstecencnaxsans eccosses BUe 


(2). The contract. 


Evidence held to show that writing of incorrect amount of reserve on back 
of policy was error on part of policy writer and that there was no ~ 
representation by Company or agents that. amount of reserve was 1) 
such amount. Rougon v. Equitable Life Assur. Soc. of United my 
BURSON CEA) ccc ower te ccncevetevcstccaeacectsntevneCubbsssenee 354 j 

In action on payroll contract, testimony held to show contract in praesent Ht 
and not mere agreement te enter into contract. Swift et al. v. Cen- a 

tral Union Vire Ina, Co. (MMR) ..cccccccccccsésnce eer errer rrr 397 ed 

nt 


















































(3) Avoidance and forfeiture. / 
Evidence held to show insured complied with provisions requiring set of 5 
books. Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) .....+.... 129 i 
Where insurer pleaded insured had misrepresented date of birth, evidence i 
held to support finding that year of birth on application had been | 
left blank by insured and subsequently erroneously filled in by some | 
one else. Royal Neighbors of America v. Sims. (Tex.) .....+e++++-+ 100 | 
Evidence held to sustain verdict not showing forfeiture of accident 
policy. Arrowsmith v. Bankers’ Casualty Co. of ee 
Mine... CR. Dads cviecucsccocccevecvvcuvenes Cesavence sew badiis.cs 300 
Finding that insured’ s ‘statement that habits were temperate was true, 
held supported by evidence, Aatna Life Ins. Co. v. McCullagh. } 
CET).  cvcdncusdecededecscs chabtichs stecesecsecscns SEO | 
Held that insured and company had not by ‘mutual ‘agreement aban- Hi 
doned and cancelled policy and that it was in full force and ef- 
fect ut time of death. Reynolds v. Metropolitan Life Ins. Co. ose 
CHOBR)  cccvictinsvvavcesdsones ce ccccccceccccesevecee 
Evidence to establish ‘fraud “in ‘procuring | lite policy must be clear and 
convincing. Wingo v. New York Life Ins. Co. Maxwell v. Same. ios “a 
QB. Crp ccvocccrccveccccseccoecessicnsesccene ec occcccccccccs ay 
Evidence held to warrant jury finding that) insured did not. fraudulently con- . 
ceal from company’s agent existence of sheriff’s certificate on prop- 
erty—where policy permitted previous insurance and existence of 
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sheriff’s certificate was disclosed by insured as soon as its existence 
was discovered, a few days after policy was issued, held jury was 
warranted in finding ainst company’s contention that risk would 
have been classified as prohibitive. Collins et al. v. Iowa Mfrs. Ins. 
Co. (TA) ccc qevece 

Where Insurer pleaded policy 
illness in application evidence held to show representations were fals 
to insured’s knowledge, avoiding policy. Spaulding v. Mutual Life 
Ins. Co. of New York. (Vt.) 

Evidence held to show that insured was not in good health at time of 
instatement, and court rightly directed verdict for defendant. Pam 
pusch v. National Council of Knights and Ladies of Security. (Minn.) 

On issue whether insured mailed check for premium at time due and befor+ 
loss, verdict for insured held flagrantly against evidence. Home 
Ins. Co. of New York v. Roth (Ky.) 


(4). Loss and liability of insurer in general. 

Evidence held sufficient to warrant findings that articles disappearing from 
residence were taken by burglars or thieves without insured’s con- 
sent. National Surety Co. v. Murphy (Tex.) 

Evidence held to show injury to silo was not caused by gas vapor but by 
fire. Nash v. American Ins. Co. (Ia.) é 

In action on steam boiler policy evidence held to show that break 
bulging outward was “rupture” and not mere crack. Louisville 
College of Dentistry v. Hartford Steam Boiler Inspection & Ins, 
Cm CBs) 2» ese 

Evidence held to justi that building 
Thomas J. Mulgrew v. National Union Fire Ins. Co. (Iowa) .... 


In action for loss of pin claimed to have been stolen, circumstantial evidence 
held sufficient to support inference it had in fact been stolen. Emery 
v. Ocean Accident & Guarantee Co, (Mich 
Proof made case of accidental injury and not one of special indemnity result- 
ing from illness. Ivanesovich v. North American Life & Casualty Co 
(Minn.) .... 
Where car sank with 
ficient to sustain jury’s finding of $1300. in favor of insured. Ameri 
can Automobile Ins. Co. v. Fox (Tex “ ss 
In action on policy exempting from liability for explosion loss, finding that 
all property described was destroyed as result of explosion § held 
not waranted. Rossini v. St. Paul F. & M. Ins. Co. (Cal.).... 
(5) Life and accident insurance. 
Evidence held sufficient to sustain finding that death was result of ac- 
cident. Powers v. Fidelity & Casualty Co. of New York. (Minn.) 
While allegation that insured met death as result of accidental means 
may be*‘sustained by circumstances as well as direct evidence, 
proved facts developed were not sufficient to make jury ques- 


tion, and court did not err in directing verdict for defendant. 
Johnson v. Alina Life Ins. Co. 


Evidence that insured went hunting and was found with part of leg 
in marshy hole, and body frozen, held not to sustain jury find- 
ing that death was proximately caused by getting foot caught 
but to establish death by freezing, under policy restricting re- 
covery in such event. Contintental Casualty Co. v. Hardenbergh 
(Miss.) .. 

Evidence held to show that automobile accident and not overdose of morphine 
or Bright’s Disease was sole cause of death O’Brion v. Columbian 
Nat. Life Ins. Co. (Me ) 


\7). Proof and adjustment of loss. 


Testimony of insured’s physician that he mailed notice of illness required, 
held sufficient proof of mailing.—Evidence held to warrant finding 
that notice given by insured to his physician, was in compliance 
with policy requirements. Reeves v. Midland Cas, Co. (Wis.) 

(8). Estoppel or waiver 

Evidence as to statement and conduct by insurer’s local agent and adjuster, 
held to sufficiently show waiver of notice and proofs of loss Twin 
City Fire Ins. Co. v. Stockmen’s Nat. Bank of Ft. Benton, Mont. 
ee 

In action on policy by insured who had assigned interest with consent of in- 
surer as security for loan, evidence held to show that insurer’s agent 
knew assignment was to the lender as one making additional loan 
on property. Ayers v. Continental Ins. Co. (Miss.) 

Sufficiency of evidence to show waiver of clause as matter going to remedy 
upon contract to be determined by law of forum—evidence held 
show that insurer’s agent knew insured did not keep iron safe as 
required and did not intend to comply with that clause, so insurer 
cannot rely on that clause to defeat liability. Rosenthal-Sloan Mil 
linery Co. v. Hanover Fire Ins, Co. (Mo..) 
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Evidence held to justify finding that party who solicited and delivered policy 
was general agent of defendant insurer, and that insurer was bound 
by his knowledge in regard to threatened bad debt owing plaintiff, 
existence of which claimed as breach of warranty by defendant, par- 
ticularly where insurer had increased premium on account of knowl- 
edge gained through general agent. L. Black Co. v. London Guarantee 
& Accident Co. (N. VY.) cccccccccccvccccccccccceccccccssccesecccees 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 


Where alleged accident was fall causing death of assured, held there was 
evidence from which jury might find there was accidental injury 
and court erred in directing verdict for defendant. Abendroth v. 
Fidelity & Dep. Coa. of Md. (Inds). cccvescnccncaccsccunccectseeccs 
Evidence, which by process of exclusion of all other probable causes 
of fire together with evidence tending to show with reasonable 
certainty that sparks from antiquated locomotive set fire to 
building, being sufficient to warrant jury in returning verdict 
for plaintiff, was sufficient to take case to jury. Liverpool, Lon- 
don & Globe Ins. Co. v. Kosciusko & S. E. R. Co. (Miss.)...... 

(2). Agency. 
Whether broker, also agent for insurer with authority to issue insurance in 
certain territory, not embracing property insured, was acting as 
agent in procuring insurance from another authorized agent, in doing 


which he made materia! misrepresentations, was question for jury. 
Internat. Paper Co. v. Gen’l Fire Assur. Co. (U. S.)....... 


(3). The contract in general. 


In action upon alleged preliminary contract, not effective if application was 
rejected, evidence held insufficient to require submission of question 
whether refusal was not in good faith, but due to applicant’s death 
shortly after application. teynolds v. Northwestern Mut. Life Ins. 

Insurer’s notice of cancellation to broker, authorized to procure insurance 
for owner, is ineffectve unless such broker was continuing agent of 
insured, where there was disputed issue of fact as to agency for in- 
sured to receive notice of cancellation Macon Hardwood Lumber 
Co. v. Nat’l Union Fire Ins. Co. (Ga.)...... 


(4) Avoidance and forfeiture. 


Where policy covered fixtures as well as stock defendant’s motion for direc- 
tion of verdict on ground that plaintiff failed to make proof of any 
loss on fixtures which would preclude him from recovery, since 
evidence showed he breached the record warranty clause, held prop- 
erly denied. Westchester Fire Ins. Co. v. Biggs (Tex.) 


5). —— Title or interest in, possession of, or incumbrance on, 
property. 

Void mortgage, not being valid incumbrance was not as matter of law 
material fact or circumstance, non disclosure of which in applica- 
tion avoided policy or rendered proof of loss where mortgage was 
not mentioned, fraudulent misrepresentation. Morrison vy. Boston 
Ins, Co. et al. (Mass.) oececes 

Question whether plaintiff had insurable interest, record title to which stood 
in mother’s name, subject to mortgage to third person, was question 
of fact. Morrison v. Boston Ins. Co. et al. (Mass.) 


(6) —— Fraud or misrepresentations in general. 
Whether insurer made statements in application which were false was, 
under evidence, question for jury. Powers v. Fidelity & Casualty 
Co. of N. Y¥. (Minn.) Co ccessvvecsceseaccrseessseseseece 
Materiality of insured’s statements in application as to former indem- 
nities received, he.u for jury. tna Life Ins. Co. v. McCullagh 
(Ky.) “6 een ees 
Where applicant covenan that atements made to medical examiner are 
true and these statements are made part of contract, any material 
variation hereby risk is changed will void policy whether state- 
ments are made in good faith or fraudulently. Southern States Life 
Ins. Co. v. Morris (Ga.) 


(7). Health, condition, or habits of insured. 


Weight to be given hypothetical questions and answers as to cause of insured’s 
condition and death was for jury. Abendroth v. Fidelity & Dep. 

Co. of Md. (Ind.).... Oe revered ccescescesses 

Truth or falsity of insured’s answer in application that habits were 
temperate held for jury. Aetna Life Ins. Co. v. McCullagh. (Ky.) 

Where insured in application knowingly made false answer to ques- 

tion whether he had ever suffered from disease of lungs or been 

treated by physician for such disease, held for jury. Court on 

motion for nonsuit is not warranted in saying that applicant 
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who answered such question in negative, was bound at his peril 

to believe he had disease of lungs because doctors so diagnosed 

his ailment. Wingo v. New York Life Ins. Co. Maxwell v. 

same. s. C. TUYTTERTTERTTETITILELIT EEL 

In action for accidental injury causing hernia court did not err in denying 
motion of defendant for judgment non obstante—under evidence 

court properly left the jury to determine whether, if plaintiff made 

false statements in application with regard to having had hernia, it 
materially affected either acceptance of risk or hazard assumed by 
insurer. Ivanesovich v. North American Life & Casualty Co (Minn.) 

Where burden was on defendant to make out claim that insured was gullty 
of fraud, avoiding policy and motion for directed verdict was made, 

precise question was whether on all evidence there was room for 
opposing inferences. Spaulding v. Mutual Life Ins, Co. of New 

York, (Vt.) pik p aint CART Reet > wars 

Where applicant covenants that statements made to medical examiner are 
true and these statements are made part of contract, any material 
variation whereby risk is changed will void policy whether state- 


ments are nade in good faith or fraudulently. Southern States Life 
Ins. Co. v. Morris (Ga.) 


eee eee eee ee eee eee ee eee eee ee 


(8). Payment of premiums. 


Documentary evidence consisting of application, policy, premium notes, etc, 
held to make complete defense to plaintiff’s prima facie case, so 
as to require directed verdict in defendant’s favor, notwithstanding 


objection that it was eer out by oral evidence. Kazee v. Kan- 
ean City Tdfe Ime. CO. (MO) cccsccccscccccecscscccscncrsecsevesces 


(10). Loss and liability of insurer in general. 


Question whether insured, in building fire within silo was guilty of gross 
negligence to nan held for jury. Nash v. American Ins. 

CO. CER pcccccccsecns Cece eee eenecereerseeeeece 
Evidence held sufficient. to justity ‘submission of question whether fire 
which consumed property was set by plaintiff. Clover Crest 

Farm, Inc. v. New York Mut. Fire Ins. Co. (N. Y.) wecceesees 

Question of whether death of plaintiff’s stock alleged to have been killed by 
lightning was in fact so due held for jury. Lyons v. Farm Property 

Mut. Ins. Ass’n of Iowa. (Ia.) 


(11). Life or accident insurance, 


Whether death of insured received fatal injuries from fall while riding as 
passenger in railroad car, held for jury. Hill’s Adm’x v. North 
American Ins. Co (Ky.) 0006050 0ee8 00 evccccrvececece 

While allegation that insured met death as result of accidental. means 
may be sustained by circumstances as well as direct evidence, 
proved facts developed were not sufficient to make jury ques- 
tion, and court did not err in directing verdict for defendant. 
Johnson v. A®tna Life Ins. Co. (Ga.) . 

Under evidence jury would have been authorized. to find ‘that pre- 
ponderance of testimony established contention that fatal infec- 
tion originated at place upon ear where accidental abrasion had 
occurred. Bell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) 

Where there was evidence that insured had been afflicted prior to death with 
cirrhosis of the liver, and that seventeen days before death he suf- 
fered fall, claimed to have caused death, issue whether death was 
caused by accidental injury, independent of all _—- causes,held for 


jury. Abbott v. Travelers’ Ins. Co. (Mich.) 
(13). Amount or extent of loss, 


Question as to whether insured claiming indemnity has changed occupation, 
is ordinarily question of fact for jury. Wheeler v. Standard Acc. 
es Sh, ty. MED (4c Bec ch bn05 50% bbvansdacces 

If there was any evidence upon which jury had right to find partial “disability, 
it was error not to submit that issue—where evidence showed either 
that plaintiff was totally disabled or merely pretending and not dis- 
abled at gll, court properly refused to submit issue of partial dis- 
ability—if «bility of injured nurse to perform some isolated duty of 
nurse defeats recovery as for total disability, it nevertheless does 
not entit'e her to recovery as for partial disability, and evidence of 
such ability did not require submission of the issue of partial dis- 
ability. Marren v. Fidelity & Casualty Co. of New York. (Ia.) 


(14) Notice, proof and adjustment of loss. 


Where appraisers could not agree upon umpire and plaintiff brought 
suit and thereafter asked new appraisement, it was question for 
jury whether he seasonably followed up his rights under policy, 
and instruction to find for defendant, if no request for new ap- 
praisal was made until a date when new action was pending, 


was properly refused. Messler v. Williamsburg City Fire Ins, 
ee eee eas 


Under policy providing that. ‘written “not 
within 20 days after accident, 
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not invalidate, if given as soon as reasonably possible—malling 

of letter properly addressed to general agent of company, post- 

age paid, was sufficient to make question of notice for jury. 

Powers v. Fidelity & Casualty Co. of N. Y. (Minn.) .......... 

Void mortgage, not being valid incumbrance was not as matter of law 
material fact or circumstance, non disclosure of which in applica- 

tion avoided policy or rendered proof of loss where mortgage was 

not mentioned, fraudulent misrepresentation. Morrison v. Boston 

Ins. Co. et al. (Mass.) ..-ceeeeccecceserececes eoccesoe cSocceHasewenes 
Whether defendant insurer received notice of accident by letter written by 
plaintiff policy holder’s son, within week after accident, held for jury. 

Kubey v. Travelers’ Protective Ass’n of America. (Wash.) ....------ 


(15). Estoppel or waiver 


Evidence that defendant had actual notice of happening of accident upon 
which liability was predicated, and that it did not deny liability on 
failure to give notice as required by policy, but sent representative to 
confer with insured, held to justify submission to jury of question 
of estoppel of insurer to deny notice. WVandervliet v. Standard Acc. 
Ins. Co. of Detroit. (Mich.) ... 


§ 669. INSTRUCTIONS. 

(9). Estoppel or waiver as to avoidance or forfeiture. 

Where defense was that insured had additional insurance in unauthorized 
companies, and insured relied on rider permitting additional insur- 
ance generally, attached by general agent, instructions which cast on 
insured burden of showing insurer’s knowledge in some way inde- 
pendent of knowledge of agent, are erroneous and warranted granting 
new trial. A. A. Cooper Wagon & Buggy Co. v. National Ben Frank- 
lin Ins..Co (Ia.) .....- ee 


(11). Death of or injury to person insured and cause. 

Where defense was that insured met death by unnecessarily exposing him- 
self to obvious danger, instructions of court that plaintiff could not 
recover if deceased attempted to leave elevator while in motion or 


while doors were being closed, and defining proviso of policy, were 
without error. Davis v. Great Eastern Casualty Co. (Mich.) 


(13). Notice, proofs, and adjustment of loss. 


Where insurer insisted that it had no sufficient notice of accident, instruction 
that burden was on plaintiff to show that written notice was waived, 
that verbal notice was timely given, and that insurer waived its right 
to insist upon earlier notice, held warranted under facts. Vander- 
vliet v. Standard Acc. Ins. Co. of Detroit (Mich.) 


670. VERDICT AND FINDINGS. 


Finding that plaintiff “performed all the conditions of said policy” 
may be considered as surplusage and not inconsistent with fur- 
ther finding of waiver on part of insurer of performance of con- 
ditions. Finding that several persons were all acting as legal 
representatives of both insured and insurer and were co-operat- 
ing in defense under terms of policy, was not inconsistent with 
further finding that one, insured’s attorney, in making motion 


for new trial was representing insurer and not insured. Tulare 
County Power Co. v. Pacific Surety Co. (Cal.) ....... . eoee 


Unconnected findings of $1,300. as tota! damage done automobile and ‘also in 
such amount as damage done before automobile slipped off sunken 


ferry, held not necessarily in conflict. American Automobile Ins. Co. 
Vv. Pos. (Tex.) ..... 


Where policy exempted 
destroyed by explosion will not support judgment for insurer where 
court also found that material part of building fell as result of 
fire and there was no finding as to sequence in which fire and ex- 
plosion occurred, Rossini v. St. Paul F. & M. Ins. Co. (Cal.)..... 


& 672. JUDGMENT. 


Mere return on summons to foreign surety company “executed personally 
by delivering to E. M., agent of and for’ defendant was insufficient 
to support decree pro confesso, there being nothing to show service 
was had upon person appointed anu designated as such agent nor 


that any such person was appointed. National Surety Co. v. Board 
of Sup’rs of Holmes County (Miss.) éveee 


§ 674. APPEAL AND ERROR. 


Under evidence held verdict in favor of company was demanded and court 
did not err in so directing. Long v. Hartford Fire Ins. Co. (Ga.).. 

§ 6765. COSTS AND ATTORNEY’S FEES. 
Allowance of attorney’s fee and amount of such allowance, in action 


to recover for loss by fire, examined and no error discerned, 
Clark v. Milwaukee Mechanics’ Ins. Co. (Kans.) 
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Vhere policy was issued from office of agent of insurer in Kansas and 
covered property in that s where loss occurred and cause of 
action accrued, payment f rmney’s fe as part of 


performance 
of contract, gove 


1 b ans and fee was improperly allowed 
,under Missouri law, Ayers itinental Ins. Co. (Miss) ........ 396 
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CONTRACTS OF REINSURANCE. 

ict between defendant and insurer of life of plain- 
te made for benetit of policy holders of company, 
of policy holder entitles beneficiary to maintain ac- 
contract. In such action, in absence of policy, com- 
directly allege t contract was oral or written. 


Though generally reinsure ability is solely to reinsured, it 


is compe 
party ol! 
party to mali 


make contract to insure directly to benefit of 
insured an I jurisdictions permitting third 
ntain action or yntracts for his benefit, he may re- 
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§ 700. INSOLVENCY AND DISSOLUTION. 
§ 705. CONSOLIDATION. 


Under [linois laws, fraternal benefit society has no power to merge with 
another where neither its charter nor act under which organized 
permitted such merger and merger was not essential to effectuate 
objects and purposes of its creation. North Amer. Union v. John- 
son (Ark 

Where illinois society after ille gal. ‘merger with domestic society proceeded 
to deal with individual members of domestic society through con- 
stitutional lodge and issued certificate conditioning on his accept- 
ance thereof it became contract of foreign society unaffected by 
merger North Amer. Union v. Johnson (Ark.) 


(B) THE CONTRACT IN GENERAL, 


§ 712. WHAT LAW GOVERNS. 


Where by-laws of foreign mutual benefit association provided that if bene- 
ficlary named in insurance certificate could not take, indemnity 
should be payable to class not sanctioned in State, although allowed 
under laws of Association’s origin, enforcement of statute as to 
beneficiaries does not violate constitutional provisions. Weiditschka 
v. Supreme Tent of Knights of Maccabees of the World. (Ia.) .... 

Certificate of fraternal society being Arkansas contract is governed by Ar- 
kansas statutory law Sovereign Camp, Woodmen of the World, 
v. Newsom (Ark.) 

Where Illinois society merged with domestic society, assuming latter’ ' obli- 
gations, and issued certificate in lieu of that issued by domestic so- 
elety, reciting that regulations of foreign society were part thereof, 
and its iaws expressly provided that its contracts should be con- 
strued as I!!niois contracts, validity of such certificate must be deter- 
mined by law of Illinois. North Amer. Union v. Johnson (Ark.).... 


713. APPLICATION AND ACCEPTANCE, 
(1) 

Adjudication in insurer's action to reform endorsement that insurer was not 
entitled to reformation, did not preclude insurer from introducing 
evidence showing that endorsement purported to extend life of policy, 
beyond date to which entitled and that policy had expired at time of 
death. Kimball v. New York Life. Ins.:Co. (Vt.) .....sceeeeeee 

Contract between society and member consisted of application certificate and 
laws, rules and regulations of society. Supreme Assembly of United 
AStIGAES V. FORASOR. CWOBR.) vcocccccccccscsccocsiccceccccesocccnces 


' 715. APPLICATION AS PART OF CONTRACT. 


Under statute requiring application copy to be furnished insured, policy in- 
cluding such copy constitutes contract—fact that original applica- 
tion had same answer written opposite each of several successive 
questinos. while copy attached to policy had questions bracketed 
with answer written once, constitutes only immaterial variation 
physician’s certificate indorsed on back of application does not con- 
stitute part of een to be furnished. Stark v. Masonic Life 
Ass’n (N. Y.) ee ee tee 


363 


589 


445 


463 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. ——— EXISTING PROVISIONS. 


Constitution of association, provided to be part of benefit certificate, if not 
inconsistent with terms of certificate, is binding as part of contract. 
Sovereign Camp, Woodmen of the World, v. Compton (Ark.) .... 

By-laws of Association become part of its contracts. Grand Lodge A. 
Ch WH. We GE BEAMS GF. MEMTTR COO) o cccoccesccccescveccscssecces 
Laws of association are binding upon all members and all are con- 
clusively presumed to know them. Miller v. Supreme Tent of 
Knights of Maccabees of the World. (Wash.) .......ceeeeeees 

Contract between society and member consisted of application certificate and 
laws, rules and regulations of society. pees eee Assembly of United 
Artisans v. Johnson. (Wash.) ....... eoececcces 

Mere customs or office rules of society, designed "to “expedite business, are not 
binding upon members as regulations, where not called to member’s 
attention, or made part of printed matter distribted to applicants 
ose — Supreme Assembly of United Artisans v. Johnson 
(Wash.) 

Laws of fraternal benefit society form. part of contract. North “Amer. Union 
v. Johnson (Ark.) .... ° 

Constituiton and by-laws of society form basis of and constitute part of 
oe Sovereign Camp, Woodmen of the World, v. 

(Ark.) on 

Fraternal contract 1s made up of certificate of membership together with _ 
laws and constitution of association. Tierney v. Perkins (N. Y.). 
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§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1) In general. 


Incontestable clause added by by-laws to certificate, does not have 
retroactive effect so as to make incontestable, certificate already 
issued for 5 years, after expiration of which, it was provided 
there should be no contest. Sovereign Camp, Woodmen of the 
World v. Wernette (Tex.).....cccececccncccereeecceessccesecee 

When decedent became member of union, operating insurance depart- 
ment, she entered into contract, terms of which were those 
specified in constitution as then existing and rights must be 
determined under constitution and such subsequent amendments 
as were reasonable in nature and operation. Tierney v. Perkins 

It is beyond power of society to change or modify invested rights under ex- 
isting policies and to substitute lesser amount where larger amount 
is due policy holder. Donaldson v. Supreme Council Catholic Benev. 
Legion (N. Y.) 

Society, by adoption of amendments to constition. or by-laws cannot defeat 
or abridge essential and substantial rights created by covenant pre- 
viously entered into a certificate of insured issued by it—provision 
that certain part of covenant will be paid as accident benefit creates 
essential ‘and substantia) right in assured and its reduction by subse- 
quent change in constitution or by-laws is such material change as 
defeats or abridges this right—though member in original certifi- 
cate agrees to be bound by future changes in by-laws, alteration 
made subsequently will be given prospective operation in absence of 
clear intent that it shall operate retrospectively. Eminent House- 
hold of Columbian Woodmen v. Eppes (Ga.) 

Constitution and by-laws of association may be amended and amendments 
made binding on those already members if they are regularly made 
and reasonable in terms of operation. Tierney v. Perkins (N. Y.).... 

Evidence held to make question for jury as to whether member received 
notice of assessment in person or by agent. Carden v. 
Daughters of Liberty (N C.) 


(2) Relating to beneficiaries. 


Where, under constitution of union operating insurance department, 
when deceased member joined, she was permitted to designate 
her beneficiary on becoming member or by will, subsequent 
amendment of constitution to declare forfeiture of such interest 
if she died without leaving “widow”, minor children or depend- 
ent relative, unless she had designated beneficiary in her life- 
time, did not violate rights of member though she had re- 
ceived retiring certificate before amendment was adopted. 
Tierney V. Peres. (is. Fe} cccdéccvccscvcccsccocscvccscsscscee 

Where constitution at time certificate was issued provided payment to mem- 
ber’s heirs in absence of designation of beneficiary, subsequent 
umendment providing in such case and when there were no sur- 
viving dependents, all right to benefit should cease, was unreason- 


able and did not prevent recovery by heirs. Tierney v. Perkins 
(N. 


(5) Relating to prohibited or hazardous occupation. 


Constitution of society prescribing terms on which men in army may be 
admitted to membership held not to affect members in good stand- 
ing at time of adoption of such amendment. Sovereign Camp, 
Woodmen of the World, v. Compton. (Ark.) ......ccecececeeceeees 

Laws of association providing that if member should engage in haz- 
ardous occupation without paying extra rate, beneficiary at 
death, was to receive only 30% of insurance, when lawfully 
adopted, become part of contract notwithstanding such regula- 
tions were made subsequent to inception of contract. Miller v. 
Supreme Tent of Knights of Maccabees of the World. (Wash.) 


§ 722. VALIDITY IN GENERAL. 


Under Illinois laws. certificate issued by fraternal benefit society of that 
state without medical examination is void and neither party to 
certiticate can be estopped by any acts under it to deny its validity— 
certificates issued to member of another sociey adopting medical ex- 
amination given insured by that society, is compliance with statute.— 
Facts held sufficient to show that by its conduct defendant society 
had adopted medical examination of domestic society as its own. 
North Amer. Union v. Johnson (Ark.) 587 


MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 


(2) Effect of misrepresentation, breach of warranty or concealment in 
general. 


Where certificate was void because of false representations made by 
applicant, it was never in force, and cannot be validated by an 
incontestable clause. Sovereign Camp, Woodmen of the World, 
v. Wernette. (Tex.) 


Cec cer ccc ccccccccccccecccccesccccccccseces SAB 
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(C) DUES AND ASSESSMENTS. 
§ 738. WAIVER OF OB 


Where gs X insured’s wife, bene- 
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be nvoked insurer Y nsure work forfeiture for 
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48 VIOLATIONS . 'E R CONDITIONS OF CONTRACT. 


Occupation of aviation prohil 1 y society a be private occupation 
and not service in avi ‘ ran f ¢ sovereign Camp, Wood- 
men of the World, v ‘omy Ark. vex . cece 

Where insurer’s polic rovi persons > 2 ir business of selling 


liquors shou ve admitted ¢nd that certificate of member who 
should engage i any prohibited occupation should become void 
except on notice and payment of additional assessment and insured, 
without notice or payment of additional assessment, engaged for 
three months in business of selling intoxicants, his beneficiary can- 
not recover on his death. Sovereis ‘a », Woodmen of the World, 
v. Lenhard (Tex.) e- 


§ 749 NONPAYMENT OF 


§ 750. ——- DEFAULT AS iR F FORFEITURE IN GENERAL 
Where member of fraternal y as i default to amount exceeding 
$3.00 at time of death, and coul rave received no benefits himself, 
held that wife cannot 1 , ath benefits. 
que Canadienne (N. Y 
~ NOTICE OF TIMF 
(1). Necessity of not 


Where by-laws require notice of as Y s to be sent by officers, negligent 
failure of local agent or financial secretary to send such notice was 
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not chargeable to member and nonpayment of assessment did not ~ 
deprive her of . Sons and Daughters of 
Liberty (N. C.) 597 


§ 7653. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FRITURE, 


(1) In ‘general. 


Association may not declare forfeiture where it has in its hands money 
belonging to policy holder sufficient to pay assessments due and 
payable. Clifford v. Catholic Mut. Ben. Ass’n. (Mich.) .......- 

Where wife of member of society paid her husband’s back dues, but society 
returned payment on husband’s application for sick benefits on 
ground that arrears had been paid when husband was ill, husband's 
acceptance of return of dues was admission that he had paid money 
when ill, and such acceptance again put him in default. Boisvert 
Vv. Republique Canadienne (N. ¥..).ccccccccccccccvcccsesccoseccocece 


(2). Person to whom payment may be made. 


Held that recorder of local branch, in collecting dues, acted as agent of 
general society, not of individual members,, despite by-.aw pro- 
visions. Kgts. of Maccabees of W. v. Johnson (Okla.)..... 


§ 754. EXCUSE OF NONPAYMENT. 


That grand lodge calls upon subordinate lodge for larger assessment than is 
actually due does not excuse member from paying or tendering 
amount legally due. Marks v. U. S. Grand Lodge, Order Brith 
IE UIs Cad vc b.0.0 0.000000 6.4:0b.0 8b 9050.56 06Rd Uh 064 F650 e04d OOK C5-0's oe 5 


§ 7655. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general, 


Waiver is intentional relinquishment of known right or conduct inferring 
such and where conduct of association is relied upon to constitute 
waiver, it must appear that it induced insured to do or omit some 
act which he would not otherwise have done or omitted. Fahey 
v. Ancient Order Un. Workmen §$ (18.)......eseseccesseccceccceces 

Where member who claimed to have paid assessment visited collection office 
to make protest as to assessment and was informed it had been re- 
ceived and receipt forwarded, held society was estopped by conduct 
of collecting officer for claiming forfeiture on account of nonpay- 
ment of that assessment. Railway Mail Ass’n. v. Johnson (Ark.).... 

By-law of fraternal insurer as to monthly payment of assessments may be 
waived. Langlois v. Association Canado-Americaine (N. H.) .... 

Association may itself with notice or knowledge of facts, waive com- 
pliance with by-law requirements and provisions, taking from 
subordinate organizations power to create waiver. Jegglin v. 
Sovereign Camp, Woodmen of the World. (M0.) ...seeeeeeeees 

Terms “waiver” and “estoppel” though often used interchangeably are dis- 
tinguishable, waiver being intentional relinquishment and estoppel 
being preclusion by conduct from assertion of rights which otherwise 
might have existed. Sovereign Camp., Woodmen of the World, v. 
Newsom (Ark.) 


(2). Powers of officers and agents. 


Officer of subordinate lodge, collecting and remitting dues, was agent of 
association, which is presumed advised of acts. Fahey v. Ancient 
Order Un. Workmen (lIa.).. Peed ee denesvosecessoccce 

Officers and subordinate lodges have no authority to waive provisions of 
by-laws and constitution relating to specifications of contract unless 
they are authorized agents and act within their authority.—Stat- 
ute so providing is applicable to foreign as well as domestic soci- 
eties. Sovereign Camp, Woodmen of the World, v. Newsom (Ark ).. 

Inferior lodge is agent of supreme lodge and its acts and omissions may 
constitute grounds of estoppel against society by waiver of right of 
forfeiture. Society is bound by’ acts of inferior lodges and officers 
only as agents, and before act or ommissions of inferior lodge can be 
binding it must appear that it was within the authority granted it. 
Provisions of by-laws of subordinate council for allowance of benefit 
to sick members sufficient to pay dues and assessments while sick and 
for application of benefit to keep member in good standing while 
sick, being consideration of contract, had effect of covenant that if 
member became sick or disabled and notice was given subordinate 
council would pay dues of supreme council and keep member’s certi- 
ficate in force, subordinate council necessarily becoming agent of su- 
preme council for such services so that supreme council is estopped 
to rely on nonpayment of dues by sick member as ground of refusal 
to pay, when failure was due to neglect of subordinate council. 
Scruggs’ Guardian v. Knights and Ladies of Security. 


(3) Demand, acceptance, and retention of assessment. 


Fraternal insurer cannot claim forfeiture after having regularly accepted 
payments of subsequent assessments on ground its books show mem- 
ber did not pay assessments occurring a considerable period before 
death. Railway Mail Ass’n. v. Johnson (Ark.) 


(56) 
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Where association, with full knowledge that insured had changed oc- 
cupation requiring payment of increased dues, kept and retained 
premiums paid, for two years after change, at old rate, without 
offering to return such premiums or depositing them in court, 
it will be estopped to deny policy is valid, or to say forfeiture 
has not been waived. Jegglin v. Sovereign Camp, Woodmen of 
the World. (MO.) eccscccccessccccccccssceseccess ecccee 

_ Association, member of which dies as result ‘of risk for “which it is 
expressly exempted from liability, is not precluded from suc- 
cessfully asserting such exemption by thereafter accepting from 
beneficiary, with knowledge of facts, payment of assessment 
for month within which death occurred. Rantin v. Fraternal 
Aid Union. (Kans.) cose cosecceeseeeess 

Where local council faiied in performance of duty to pay taxes for support of 

state council for five consecutive years and until failure became habit- 
ual, and such council knew it and made no complaint until certain 
date, and member of local council continued to pay assessments up 
to death two months after such date with no knowledge of default 
of local council, state and national council were estopped to set up 
breach to defeat action by beneficiaries of deceased member to re- 


cover benefits ee v. National Coun. Jr. Order of U. Amer. 
Mechanics (S. C.) .. e 


(4) Custom and course of dealing. 


Where by-laws suspended members for non-payment of assessment and 
prescribed formal requirements for reinstatement, association, by 
regularly accepting without objection delinquent assessments and 
reinstatements, waived strict compliance, though by-laws provided 
against waiver of suspension. Fahey v. Ancient Order Un, Work- 
mem (38.)...<0. Cede e cece eee eecerecees sneer seceeeseeseeeeeeeseces 

Waiver of by-law of fraternal. insurer as to monthly payment of assessments 
may be established by evidence showing it had been abandoned so 
that it was no part of contract or by evidence of course of conduct 
which would estop insurer from setting it up. —— v. Associa- 
tion Canado-Americaine (N. H.) ........- Soneeeeuadedvene 

Where clerk of local lodge knew that member had ‘in “bank funds to pay 
monthly assessments which had been paid over course of years by 
clerk’s drawing for such assessment on member’s bank with receipt 
attached, society, after clerk failed to draw for such assessment 
because he thought that after member’s death widow had paid -it, 
was estopped to deny that assessment was paid Sovr’n Camp 
Woodmen of the World v. Newsom. (Ark.) 








(5) Effect of provisions as to reinstatements. 


Where member of fraternal order became suspended by reason of failure to 
‘pay assessments and while in hospital his sister paid reinstatement 
fees, signed a certificate that deceased was in good bodily health 
and received receipt providing it was not binding until member 
had been reinstated as provided by by-laws and deceased died with- 
out action having been taken by organization to reinstate, held that 
no principles of waiver apply in reception of such payment so made 
and that trial court did not err in directing verdict for defendant. 
Moran v. Grand Lodge, A. O. W. of North Dakota (N. D.) 
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$756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 


(1) Necessity of proceedings to declare forfeiture. 


lf member failed to pay dues for month to clerk of local lodge as provided 
in constitution and by-laws, he automatically became suspended and 
certificate was rendered void so that society is not liable thereon 


unless it waived, or is estopped to rely on, forfeiture. Sovr’n Camp 
Woodmen of the World v. Newsom. (Ark.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 768 PERSONS WHO MAY BE BENEFICIARIES. 
§ 770 STATUTORY PROVISIONS. 


Under statute confining payment of death benefits to specified relatives, 
decree of divorce terminated beneficiary wife’s right to payment 
for death of former husband. Dittmaier v. Supreme Conclave 
of Improved Order Heptasenim. CNG.) occ ccccocvedeccasccceces 

Uncle and nephew are blood relatives and member of association may 
designate uncle as beneficiary and thereby vest him with right 
to death benefits. Kloss v. Brotherhood of American Yeomen. 
(Kans.) ...... Corer ocvecsccceecceseescoeeeececoecs 

It was competent for legislature to prohibit issuance of certificate by foreign 
mutual benefit association when beneficiary other than one of classes 
named in statute is designated. Weiditschka v. Supreme Tent of 
Knights of Maccabees of the World. (Ia.) ..cceccccccccccreccececs 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 


Where by-laws gave member absolute right to designate beneficiary, it had 
no right to reject beneficiary named where such person was within 
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limits of eligibiitvy—where there was no stipulation against naming 
alternate beneficiary, naming of wife only where member named 
daughters as aiternate beneficiaries, did not preclude daughters from 
recovering upon wife’s predeceasing member where daughters were 
eligible as beneficiaries—beneficiary provision containing phrase “if 
no other designation had been made” refers to designation mide by 
member in 'ife time either before or after death of beneficiary named. 
Supreme Assembly of United Artisans v. Johnson. (Wash. 


§ 772. DESIGNATION OF BENEFICIARY. 


§ 773, IN GENERAL. 


Designation of beneficiary as ‘intended wife” held valid. Mace v. 
Grand Lodge, A. O. U. W. of Massachusetts. (Mass.) 


§ 779. CHANGE OF BENEFICIARY. 


§ 780 —— RIGT TO CHANGE IN GENERAL. 


Where society’s by-laws provide for death benefit to member’s “nearest 
relative or such person to whom he may direct”, deceased member 
had legal right to change beneficiary from another to wife; and, 
where he directed such change, it was immaterial that no change 
was made in “will book”, which designated mother as beneficiary, 
where “wil' book” was not recognized by society’s by-laws. Buckley 
v. Ellsworth Camp, No. 32, Sons of Veterans, Div. of New Jersey, 
U. &. A. (N AJL). cer cccccccccesecce 

Member of society may change beneficiary, whenever, and as often as 
he pleases, providing he follows steps required by society’s rules. 
Barboza v. Conselho Supremo Da Irmandade Do Divino Espirito 
Santo Do Estado Da California. (Cal.) eoccccccccce 

Member of fraternal benefit association has unqualified right to change 
beneficiary and to determine how, when he can no longer speak, 
the fact of change shall be ascertained and verified. Grand 
Lodge A. O. U. W. of Maine, v. Martin et al. (Me.) .... 

Cited statute is not retroactive—equities held to be in favor of wife and 
children as against daughter claiming under change of beneficiary. 
Gaston et al. v. Clabaugh. (Kan.) 


§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Right of daughters of member of society named as alternate beneficiaries, 
to recover on certificate when member died after wife, beneficiary, 
was not affected by remarriage of member, after death of such wife 
where member did not change names of beneficiaries. Supreme As- 
semby of United Artisans v. Johnson. (Wash.) 


§ 7838. —— VESTED INTEREST OF BENEFICIARY. 
(6) Who may make objection. 


Heirs at law of member of labor union operating insurance department 
had no vested interest in death benefit under constitution, where, 
until moment of death, member had privilege to exercise power 
to appoint beneficiary. Tierney v. Perkins. (N. Y.) ee 


§ 784 —— MODE OF CHANGING DESIGNATION, 
(1) In general. 


Where society’s by-laws provide for death benefit to member’s ‘nearest 
relative or such person to whom he may direct’, deceased member 
had legal right to change beneficiary from another to wife; and, 
where he directed such change, it was immaterial that no change 
was made in “will book’’, which designated mother as beneficiary, 
where “will book’’ was not recognized by society’s by-laws. Buckley 
v. Ellsworth Camp, No. 32, Sons of Veterans, Div. of New Jersey, 
U. S&S. A. (N. J.) 

Member of fraternal benefit association has unqualified right to change 
beneficiary and to determine how, when he can no longer speak, 
the fact of change shall be ascertained and verified. 

Lodge A. O. U. W. of Maine v. Martin et al. (Me.) 

Requirements of association that revocation of certificate and direction 
for substitution of beneficiary must be in presence of certain of- 
ficers, is not solely for benefit of association but is material and 
substantial requirement, without conformity to which, or waiver 
of member during life-time, no substitution of beneficiary can 
be legally effected. Signature by recorder to attestation in in- 
strument, wherein assured directed change of beneficiary was 
not as attestation where recorder retained instrument, intending, 
before forwarding, to interview assured to see that signature 
was genuine. Grand Lodge A. O. U. W. of Maine, v. Martin. 
(Me.) 

Where by-laws or constitution provide method of making change of 
beneficiary, member making change must follow substantially 
method prescribed. If beyond his power to comply literally, 
competent court will treat change as having been legally made, 
as when certificate is lost or in possession of beneficiary who 


(58) 
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will not surrender it. Barboza v. Conselho Supremo Da Irman- 
dale Do Divino Espirito Santo Do Estado Da California. (Cal.) 


(2) Death of member before change is completed. 


If member of society has pursued proper course in making change of 
beneficiary and has thus done everything devolving upon him, 
but before new certificate was issued he dies, court will decree 
that to be done which ought to be done and act as though cer- 
tificate had been issued.—Where rules of society require member 
to indorse direction on his certificate or duplicate, to obtain 
which, he must make affadavit and request that a duplicate 
policy issue and submit same to supreme directors, member who 
lost his certificate had made out affadavit that he wanted to 
change beneficiary and was told to first obtain duplicate certifi- 
cate and he then sent in affidavit which entitled him to same 
but died before it was acted upon, there was no change of bene- 
ficiary, nor had member done all things required of him to 
change beneficiary. Barboza v. Conselho Supremo Da Irmandade 
Do Divino Espirito Santo Do Estado Da California (Cal.)....... 


Where insured, who retained right to change beneficiary by prescribed meth- 





787 


$ 789. 


§ 786. 






od, who lost policy, took steps to change beneficiary but died be- 
fore their completion, held that as requisite steps had not been 
completed and company had not acquiesced in or recognized change 
of beneficiary, none had taken place and original beneficiary was 
entitled to proceeds. Hurd v. Penn Mut. Life Ins. Co. et al. (Kan). 


(6) Who may make objection. 


If society has waived strict compliance with rules as to change of bene- 


ficiary and in pursuance of request of insured has issued new cer- 
tificate to him, original beneficiary will not be heard to complain 
that course laid down in society’s rules was not pursued. Barbo- 
za v. Conselho Supremo Da Irmandade Do Divino Espirito Santo 
Do Estado Da California (Cal.) 


(7) Estoppel and waiver as to mode of change. 


Where association by voluntary direction of assured, has actually 
changed beneficiary by issuance of new certificate, such substitu- 
tion is valid and effectual though formalities provided have not 
been observed.—Where member of association, whose by-laws 
permitted substitution of beneficiaries when revocation and di- 
rection were made in prescribed form, signed by member and at- 
tested by recorder of lodge and forwarded to Grand Recorder, 
signed instrument out of presence of recorder and recorder later 
attested it, it cannot be said that association waived failure of 
member to sign same in presence of recorder, in absence of show- 
ing that recorder was authorized to waive any rights.—Where 
association filed bill of interpleader and deposited in court, sum 
due on contract, money being claimed by different persons, asso- 
ciation thus waived rights of its own as to whether or not there 
was valid substitution of beneficiaries, but it did not and could 
not waive rights of original beneficiary, who claimed that substi- 
tution was not valid. Grand Lodge A. O. U. W. of Maine v. Mar- 
tim (BEG) ncocccccccccecccccceccvesceoss Ob veges rieennegeeseds e 


LOSS OR CONTINGENCY ON 
ABLE. 








IN GENERAL. 


In order to relieve insurer under provision that certificate should be 


void if member should meet death as direct result of drinking 
intoxicants or in consequence of violation or attempted violation 
of law, it must appear that such intoxication or violation was di- 
rect and proximate cause of death.—That member was grossly 
negligent in using gun, and as result, it was discharged and kill- 
ed him, will not preclude recovery under provision of certificate 
voiding if death was direct result of intoxication. Ingle v. 
Sovereign Camp, Woodmen of the World (Mo.).. 


NOTICE AND PROOF OF LOSS. 
(1). In general. 


ee teeeeee 


By-law requirement of positive proof of death held to mean proof as positive 


Where 


Where 


as circumstances reasonably afford, production of body of deceased 
not being indispensable. Mitchell v. Broth. of Loco. Firemen & 
Enginemen (NeD.)....cccccccccccccccccsccccscccccececceccescssesees 
assured died as result of alleged ‘Injury ‘received in line of duty, but 
there was no claim for disability during interval between injury 
and death, fact that no notice was given of disability as required by 
constitution of society which required such notice, did not, where 
notice of death was promptly given, preclude recovery. amare! 
Mail Ass’n v. Johnson (Ark.) . 
(2). Estoppel and waiver as to proofs or defects therein. 


death proofs furnished were not in strict conformity to by-laws as 
to form and were accepted without objection, but positive proof 
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WHICH BENEFITS BECOME PAY- 
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of death was demanded, held that strict conformity was waived 
and positive proof of deatn was only thing necessary to establish 
liability. Mitchell v. Broth. of Loco. Firemen and Enginemen (Neb.) 15 


§ 791 AMOUNT OF BENEFITS. 
(1). Death benefits. 


Where by-laws, as amended, provided that if member should engage in 
hazardous occupation without paying extra premium, his insur- 
ance should be decreased to 30%, and insured was accidentally 
killed while acting as switchman, hazardous occupation, in which 
he became engaged after inception of contract and without pay- 
ing extra premium, beneficiary could elaim insurance only to ex- 
tent of such 30%. Miller v. Supreme Tent of Knights of Macca- 
bees of the World (Wash.).....cccccccccccsccccccccscccssscccccs B48 


§ 192. ADJUSTMENT OT LOSS. 


Where, prior to being sued upon certificate, association denies liability 
and places refusal solely upon ground of accord and satisfaction, 
it thereby waives other defenses including failure to demand ar- 
bitration. Lucas v. Brotherhood of American Yeomen (Kans.).. 235 

Where court adjudged that amendment of by-laws as to amount payable by 
society, not reserving right to amend, was ineffective as to prior 
certificates there was no basis for compromise for less amount with 
beneficiary of prior certificate pending appeal from adjudication. In 
such case association cannot claim it was not guilty of deception, 
officers having knowledge of court decision though person sent to 
to settle with plaintiff had no knowledge thereof—court of equity 
will not permic association to enjoy and retain benefits of deception 
in procuring settlement under plea that it did not intend to deceive 
and defraud beneficiaries—where insured, husband of plaintiff, paid 
defendant $1,497.68 for $2,000 insurance for benefit of plaintiff and 
defendant paid widow only $1,174, and secured from her a release, 
burden of proof was on defendant to show that transaction was fair 
—in action to set aside compromise agreement as to amount of 
money due under certificate it was necessary for plaintiff to tender 
or pay back money received on settlement. Donaldson v. Supr. 
Come. Cath; Boney. Taegiee. (NH. Zs) voce csececvsrscvcccs eorsccscoscce BOG 
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(F) ACTIONS FOR BENEFITS. 


$ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 


805 ——- RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1) In general. 


Beneficiary of member of order to whom deputy of order gave no notice of 
rejection of claim though manager of order’s claim department 
wrote local lodge that order denied liability and directed decision 
be conveyed to beneficiary, held not to have forfeited her rights 
because of failure to appeal from deputy to executive committee 
and to exhaust all other remedies within the order. Sweeney v. 
Independent Order of Foresters (N. Y.) ..csccscccccccccccsvces 































§ 807. CONDITIONS PRECEDENT IN GENERAL. 


Where association refused payment of assessment upon ground member 
was suspended, it was unnecessary, in order to recover, to tender 
money subsequently due. Fahey v. Ancient Order Un. Workmen (TIa.) 


809. DEFENSES. 


Where association had membership in funeral benefit association that 
paid certain sum to heirs of deceased member in good standing 
at time of death, the association cannot avoid payment of such 
amount to heirs on ground it had not itself received such sum 
from funeral benefit association, where reason for such nonre- 
ceipt was that it had erroneously represented to funeral benefit 
association that deceased was hot in good standing at time of 
death. Washington Camp No. 82, Patriotic Order Sons of 
American V. Klug (MG.)...cccsscccccccccces cocscccecsoscccccccecsn SOE 




















§ 813. PARTIES. 


Where husband of deceased member of union asserted that individually he 
was entitled to funeral benefits at least, and that as aaministrator 
he represented heirs at law and was entitled to other benefits, there 
was no inconsistency of claims in allowing — to sue in dual 
capacity. Tierney v. Perkins (N. Y.)...... Coeersesccccseerseescese OE 









PLEADING 
(1). Declaration, complaint. or petition. 


Evidence held not to admit violation of alleged agreement not to change 
beneficiaries. Gaston et al. v. Clabaugh (Kan.).........sseeeeee++ 368 
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§ 815. 
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(2) Plea, answer. or affidavit of defense. 


In absence of exceptions, allegation that answer of insurer held suffi- 
cient to raise issue that applicant was guilty of fraud in falsely 
representing he was not engaged in saloon business, when in fact, 
he was so engaged, an occupation prohibited by insurer. Sover- 
eign Camp, Woodmen of the World v. Wernette (Tex.)........+ 


§ 816. EVIDENCE 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 


(1) In genearl. 

In action wherein defendant pleaded settlement and release before suit 
was brought, burden was on plaintiff to establish facts showing 
release was not binding. Lucas v. Brotherhood of American 
Yeomen (Eans.) ..ccccccccccccccccces 

(2). Matters of avoidance or forfeiture. 


Member’s claimed non payment of assessments was matter of defense as 
to which burden was on defendant. Carden v. Sons and Daugh- 
ters of Liberty (N. C.) ..... ° 


ADMISSIBILITY. 
(2) Misrepresentation, breach of warranty or fraud. 


Testimony of deceased member’s son as to what occurred between father 
and deputy of order authorized to organize lodges, some weeks be- 
fore day papers were signed, and his testimony and that of another 
witness that when they were signed father stated occupation was 
hotel keeper and steam fitter, occupation of hotel keeper being 
prohibited by by-laws, held competent, also competent on question 
of deputy’s knowledge of member’s occupation. Sweeney v. In- 
dependent Order of Foresters (N. Y.) 


(4) Death or injury and cause thereof. 


Where insurer claimed death was result of venereal disease while beneficiary 
claimed death was result of accident, testimony of member’s family. 
friends and neighbors as to appearance before accident and appear- 
ance of body afterward, was admissible to show member was not 
afflicted with disease, at least to extent of impairing health and 
vigor. Railway Mail Ass’n v. Johnson (Ark.) 


WEIGHT AND SUFFICIENCY. 
(1). In general. 


Evidence held to sustain finding that daugter of deceased was not dependent 
nor entitled to benefits. Barner v. Internat. ee Union 
of A., Local No. 33 (Ind.)....... ores evcee 

Where "defendant. pleaded settlement and. “release before suit was 
brought, general verdict for plaintiff on conflicting evidence sus- 
tained by evidence. Lucas v. Brotherhood of American Yeomen 
(Kans.) Coe re reg ecrveecee scree eeceee sect eeeeessccesesssecece 

There was no error in overruling demurrer to plaintiff’s evidence or in denial 
of new trial. Gaston et al. v. Clabaugh (Kan.) 


(2) Matters of avoidance or forfeiture. 


Evidence held to sustain finding that deceased was in good standing at 
time of death. Washington Camp No. 32 Patriotic Order Sons of 
AwEOriOs. VW. IGG CH ove kcccccce Ceecdcedves cecscsinces eeesecves 


Evidence held to show insured sold liquor in violation “of * clause of policy 
and that such was part of service for which he was employed by 
saloon keeper. Sovereign Camp, Woodmen of the World, v. Len- 
BAPE (TER) cccsccvcccccciccnccccaccccccccseccssccces ceveesscecese 
(3) Estoppel and waiver. 


In view of by-laws in force up to time of death of member, evidence held 
to warrant finding that insurer had waived compliance with by- 
law requiring monthly payment of assessments. Langlois’ v. 
Association Canado-Americaine (N. 
(4) Death or injury and cause thereof. 


Evidence held sufficient to warrant finding that member met death as re- 
sult of accident and not by disease. ene Mail Aégs’n v. John- 

Som CALE.) . cocccvasevectisvsservessvseccs etnnee 
Evidence held to warrant finding that member, “killea by “discharge of 

gun, barrel of which he was using to open gate, after’ he had 

broken off stock in attempting to enter neighbor’s house for in- 

lawful purpose, did not meet death as result of previous unlaw- 

ful acts but that accident occurred after he had calmed down 

and was no longer committing unlawful act. or v. Sovereign 

Camp, Woodmen of the World (Mo.) 


§ 823. TRIAL. 


§ 825. ——- QUESTION FOR JURY. 
(2). Avoidance or forfeiture. 
Whether association waived compliance with reinstatement requirements 
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§ 818. 
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§ 819. 
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after failure to make prompt payments of assessments held for 
jury. 


Fahey v. Ancient Order Un. Workmen (Ia.).........esseee08 
Under evidence question whether assured had made alleged misrepresenta- 
tions, heid for jury. Farm v. Royal Neighbors of America. (Minn). 


458 
826. INSTRUCTIONS. 


(1) In general. 
Where insurer’s by-laws provided for forfeiture if insured should become 
intemperate in use of liquor or if death should result from use 
thereof, instruction that if insured died from such use and if de- 
fendant knowing of such use, continued to accept assessments ver- 
dict should be given for plaintiff, held erroneous. Modern Wood- 
men of America v. Stone (Ind. ‘ ecccese 
Instruction to effect that, although false answers were knowing 

plaintiff was entitled to recover unless matter misrepresented in- 
creased risk, was error. Farm v. Royal Neighbors of America. 
(Minn.) . 
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